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PREFACE 


TO  THE  SECOND  EDITION. 


In  presenting  this  Edition  of  the  Repforts.of  the  late  Sir  Wil- 
UAM  Blackstone  to  the  Profession,  it  will  probably  not  be 
thought  impertinent  to  make  a  few  remarks  upon  the  former  or 
original  Edition ;  and  it  will  be  necessary  to  give  some  account  in 
what  manner  and  with  what  view  the  present  one  has  been  at* 
tempted. 

Thb  former  or  first  Edition  was  a  posthumous  one ;  but  that  it 
was  intended  for  publication  by  the  learned  Judge,  appears  from 
a  clause  in  his  will,  directing,  "  That  his  MS.  Reports  of  Cases 
determined  in  Westminster  Hall,  taken  by  himself,  and  contained 
in  several  large  note  books,  be  published  after  his  decease."  But 
though  they  were  thus,  in  a  manner,  bequeathed  by  this  celebrat* 
ed  author  to  the  public;  and  though  it  is  said  in  the  Preface  to 
the  first  edition,  that  they  were  prepared  by  him,  even  to  an  index 
and  a  table  of  matters,  and  the  editor  of  that  edition  is  of  opinion 
that  they  are  only  such  "  as  he  had  selected  out  of  many,  from  his 
rough  notes  :*"  yet  the  learned  reporter  himself  speaks  of  them  as 
being  contained  *'  in  note  books  "  and,  indeed,  they  bear  internal 
evidence  of  being  mere  notes.  They  consist  of  short  broken  sen- 
tences; the  grammatical  construction  is  imperfect,  and  the  syntax 
is  incomplete:  the  cases  contain  only  the  heads  of  the  argument 
or  judgment,  from  which  a  complete  report  might  have  been  form- 
ed; and  it  is  not  to  be  supposed,  but  that  the  elegant  writer  of  the 
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Commentanes  could  have  presented  them  to  the  world  in  a  very 
di£ferent  shape.  These  circumstances,  however,  stamp  the  work 
with  every  appearance  of  authenticity  and  genuineness.  It  is  to  he 
observed,  that  the  cases  contained  in  the  first  volume,  which  were 
taken  by  Mr.  Blackstone  while  at  the  bar,  are  in  a  much  more 
rough  and  incomplete  state  than  those  in  the  second  volume,  tak- 
en by  him  when  on  the  bench*  There,  many  of  his  own  judgments 
are  given  very  copiously  and  at  great  length,  so  that  there  is  reason 
to  conclude,  that  they  are  reported  exactly  as  delivered  by  him, 
possibly  from  a  written  paper. 

These  Reports  liave  been  for  some  time  not  in  the  best  repute, 
partly  from  an  observation  made  upon  them  by  Lord  Mansfield, 
and  partly  from  their  own  loose  and  imperfect  style.  His  Lord- 
ship is  reported  to  have  said,  in  the  case  of  Hassell  v.  Simpson, 
1  Doug.  91,  n.,  *^  We  must  not  always  rely  on  the  words  of  Reports, 
though  under  great  names.  Mr.  J.  Blackstone*s  Reports  are 
not  very  accurate."  It  was  the  case  of  Law  v.  Skinner,  (reported 
in  the  second  volume,  p.  996),  to  which  Lord  Mansfield  alluded, 
und  which  he  seems  not  to  have  perfectly  understood.  It  has 
been  relied  upon  as  an  authority  in  many  subsequent  cases;  see 
p.  997,  n.  (fi.  And  in  the  case  of  Ackworth  v.  Kemp,  1  Doug.  43, 
when  that  of  Sanderson  v.  Baker,  4is  contained  in  3  Wilson's  Re-^ 
ports,  309,  was  cited.  Lord  Mansfield  said,  **  The  printed  ac- 
count of  the  case,*'  (meaning  that  in  Wilson),  "  shews  the  danger 
of  inaccurate  reports.  I  have  a  very  correct  report  of  it  from  Mr. 
J.  Blackstone's  own  note,  which  I  will  read :"  and  he  then  read 
the  case  as  reported  in  the  second  volume,  p.  831 .  Seijeant  Wil- 
liams also  bears  testimony  to  the  correctness  of  the  case  of  Smith 
V.  Parker,  as  reported  by  Mr.  J.  Blackstone,  in  his  notes  to 
the  case  of  Jeffreson  v.  Morton,  2  Wms.  Saund.  8 1; — see  Vol.  II. 
p.  1232,  n.  (w),  of  this  work.  Several  of  the  cases  contained 
in  this  Work  are  also  to  be  found  in  the  collections  of  contem- 
porary reporters*  Ahnost  all  the  King's  Bench  cases  are  to 
be  found  in  the  Reports  of  Sir  James  Burrows,  and  a  great 
many  of  those  decided  in  the  Common  Pleas,  in  the  reports  of 
Mr.  Serjeant  Wilson.  It  would  be  invidious  to  make  compari- 
sons between  the  merits  of  each:  the  cases  collected  by  Sir  J. 
Burrows  are  reported  at  very  great  length,  but  with  such  tire- 
some  prolixity  and  wearisome  minuteness,  that  one  is  almost  in- 
clined  to  prefer  the  conciseness  and  compendiousness  of  Sir  W. 
Blackstone's  notes.  This  observation  applies  in  some  measure 
to  Mr.  Seijeant  Wilson's  Reports. 
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It  wQl  appear  from  the  foregoing  account,  that  there  was^  scope 
for  great  improvement  in  this  new  edition ;  and  I  shall  proceed  to 
state  in  what  manner  that  has  been  attempted.     I  have  examined 
the  whole  of  the  text,  and  have  ventured  occasionally  to  introduce 
a  word  to  make  a  sentence  complete :  the  word  inserted  will  be 
found  between  brackets,  thus  [  ].    If  the  alteration  or  insertion 
of  a  word  or  phrase  has  materially  altered  the  sense  of  a  passage, 
that  circumstance  is  explained  in  a  note.     I  have  also  in  some  in- 
stances altered  the  spelling  of  the  words  to  the  modem  usage;  in 
others  I  have  left  it  as  it  originally  stood.     I  have  also  examined 
all  the  original  references,  and  where  the  name  only  of  a  case  ia 
mentioned,  I  have  given  a  reference  to  the  book  in  which  it  is  re- 
ported, if  I  have  been  able  to  meet  with  it  in  print.    The  labour 
of  this  part  of  the  task  can  only  be  appreciated  by  gentlemen 
who  have  themselves  been  engaged  in  a  similar  undertaking.    In 
the  former  edition,  a  full  stop  or  point  was  used  after  every 
figure,  and  as  the  name  of  the  case  is  sometimes  placed  before 
and  sometimes  after  the  reference,  where  the  name  of  the  case 
came  between  two  references,  it  was  difficult  to  say  to  which  it 
belonged:  this  is  now  obviated  by  placing  a  comma  only  between 
the  name  of  the  case  and  its  reference.     In  the  same  manner,  the 
sentence  connected  with  an  authority  cited  is  only  separated  firom 
it  by  a  semicolon.    With  regard  to  the.  notes,  it  was  my  intention 
originally  to  have  collected  merely  the  modem  references,  in  the 
margin;  but  upon  having  to  recur  to  modern  editions  of  old  re- 
porters, in  which  that  had  been  done,  I  found  so  much  inconve- 
nience from  that  plan,  that  I  thought  it  adviseable  to  attempt  an 
arrangement  of  them.     To  do  this  efiectually ,  I  have  given  a  short 
abstract  of  the  case  or  point  bearing  upon  that  in  the  text,  so  that 
the  reader  may  see  at  once  whether  it  will  answer  the  purpose  of 
his  search  to  be  at  the  trouble  of  consulting  the  cases  referred  to,, 
and  I  have  inserted  the  note  or  reference  at  the  place  where  it 
seemed  most  applicable.    I  have  also  endeavoured  to  shew  what 
cases  have  been  over-ruled,  and  what  have  been  recognised  and 
confirmed  by  subsequent  decisions,  and  the  grounds  for  so  doing: 
and  where  I  have  found  any  of  the  cases  in  the  text  observed  upon 
by  the  Judges  in  more  recent  ones,  I  have  taken  the  liberty  of  in- 
serting that  part  of  their  judgment  at  some  length.    From  these 
causes,  the  notes  have  increased  in  bulk  beyond  what  was  at  first 
intended,  though  it  has  been  my  endeavour  to  compress  the  matter 
as  much  as  possible.     It  probably  will  be  said,  that,  in  some  in- 
stances, too  much  has  been  done ;  that,  in  others,  the  work  has 
been  left  short; — so  difficult  is  it  to  arrive  at  the  proper  mean.    I 
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have  formed  an  entire  new  Index  to  all  the  principal  points,  as  well 
in  the  notes  as  in  the  text,  which,  it  is  hoped,  will  be  more  con- 
venient than  the  former  one.  There  is  only  one  Index,  and  one 
Table  of  Cases  to  both  volumes,  as  the  same  paging  runs  through 
both. 

•  I  MUST  be  aware  that  there  are  many  imperfections  in  this  edi- 
tion. It  is,  however,  submitted  to  the  kind  consideration  of  the 
Profession,  and  I  shall  think  that  I  have  in  some  measure  attained 
my  object,  if  I  have  in  any  way  contributed  to  render  the  Reports 
of  Sir  William  Blackstone  more  generally  acceptable  and  usefiiL 

C.  H.  ELSLEY. 


Patbick  Brompton,  Yorkshire, 
October  30,  182?. 
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The  well  known,  and  highly  established  character  of  the  Com*- 
piler  of  these  Reports,  not  only  as  a  ccMisumraate  lawyer,  but  as 
an  elegant,  correct,  and  instructive  writer,  may  very  justly  be 
thought  sufficient  to  render  an  introductory  discourse  unnecessary* 

And  indeed  of  this  the  editor  is  so  thoroughly  sensible,  that  it 
is  not  his  intention  in  this  address  to  the  reader,  to  say  any  thing 
in  favour  of  a  work,  which,  he  is  satisfied,  the  name  alone  in  the 
title  page  will  amply  recommend. 

But  as  there  are  some  circumstances  relative  to  these  Reports, 
-which,  he  is  advised,  are  proper  to  be  communicated  with  them, 
he  found  the  province  he  had  undertaken  would  necessarily  re- 
quire a  short  introduction. 

He  has  also  been  persuaded  by  many  friends  of  the  learned  Judffe, 
to  pay  a  tribute  due  to  the  memory  of  so  respectable  a  person,  by 
imparting  at  the  same  time  to  the  public  a  short  account  of  his 
life,  and  gradual  rise  from  a  posthumous  orphan  to  the  dignity 
and  high  station  he  at  last  attained,  which  he  filled  so  much  to 
his  own  credit,  and  the  future,  as  well  as  the  present  honour  and 
advantage  of  the  nation  in  general. 

This  the  editor  wished  to  have  been  the  work  of  an  abler  pen*, 
but,  being  disappointed  in  those  wishes,  rather  than  injustice 
should  be  done  to  a  character  he  so  much  esteemed,  by  an  incor- 
rect or  injurious  narrative,  he  has  ventured,  though  totaUy  unused 
to  writing  for  the  public  eye,  to  undertake  the  task  himself. 

An  intimate  acquaintance  with  Mr.  Justice  Blackstone  for 
above  thirty  years,  the  assistance  of  other  firiends  who  had  known 
him  much  longer,  and  a  short  abstract  of  every  circumstance  of 
consequence  in  his  Ufe,  written  by  himself  with  his  accustomed 
accuracy,  afibrd  the  editor  ample  materials  for  the  purpose. 

These  he  has  collected,  and  endeavoured  to  arrange  in  such  a 
manner,  as  to  form  a  faithful  and  impartial  account  of  the  life  of 

•  The  learned  and  ingeniouc  Dr.  BacUer,  cited  by  the  editor  and  many  of  his  friends, 
Fellow  of  AU-Soiils  College,  and  Cuttoi  Jr-  he  could  not  be  prevailed  on  to  do,  on  ac- 
ckivonm  in  the  Univeruty  of  Oxford;  one  connt  of  his  declining  state  of  health.  He 
of  Mr.  Justice  Blackstone's  oldest  and  most  died  in  December  last,  and  has  bequeathed  a 
intimate  friends;  and  in  that,  and  every  sum  of  money  to  the  college,  towards  erect- 
other  respect,  well  qualified  to  have  under-  ing  a  sutoe  in  it,  to  the  memory  of  Mr.  Ju^ 
taken  this  work ;  whidi,  though  much  soU-  tice  Bladutone.— ^bte  io  tki  Fim  BdUiom 
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this  great  man;  not  only  with  a  view  to  gradfy  the  curiosity  of  the 
public^  ever  eager  to  learn  something  more  than  the  mere  name  of 
every  distinguished  character:  but,  he  flatters  himself,  that,  in 
discharging  this  duty  of  friendship  by  the  dead,  he  shall  hold 
forth  to  the  rising  generation  a  bright  example  of  a  man,  who, 
without  fortune,  family  interest,  or  connexions,  raised  himself  by 
a  diligent  attention  to  his  studies,  even  from  his  earliest  youth, 
and  the  strictest  sense  of  every  moral  and  religious  duty,  to  a  very 
eminent  and  honourable  o£Sce  in  his  profession ;  and  which,  had 
his  health  and  constitution  been  equal  to  the  faculties  of  his  mind, 
would  most  probably  have  advanced  him  to  one  of  the  highest. 

He  was  born  on  the  10th  of  July,  1723,  in  Cheapside,  in  the 
parish  of  St.  Michael  le  Queme,  at  the  house  of  his  father,  Mr. 
Charles  Blackstone,  a  Silk-man,  and  citizen  and  bowyer  of  Lon- 
don^ who  was  the  third  son  of  Mr.  John  Blackstone,  an  eminent 
Apothecary  in  Newgate-Street,  descended  from  a  family  of  that 
name  in  the  West  of  England,  at  or  near  Salisbury:  his  mother 
was  Mary,  eldest  daughter  of  Lovelace  Bigg,  Esquire,  of  Chilton 
Foliot  in  Wiltshire. 

He  was  the  youngest  of  four  children;  of  whom  John  died  an 
infant,  Charles  the  eldest,  and  Henry  the  third,  were  educated  at 
Winchester  School,  under  the  care  of  their  uncle  Dr.  Bigg,  war- 
den of  that  society,  and  were  afterwards  both  FelloWs  of  New  Col- 
lege, Oxford;  Charles  is  still  living,  a  Fellow  of  Winchester,  and 
Vicar  of  Wimering  in  Hampshire:  Henry,  after  having  practised 
physic  for  some  years,  went  into  holy  orders,  and  died  in  1778, 
Vicar  of  Adderbury  in  Oxfordshire,  a  living  in  the  gift  of  New 
College. 

Their  father  died  some  months  before  the  birth  of  William,  the 
subject  of  these  memoirs ;  and  their  mother  died  before  he  was 
twelve  years  old. 

The  being  thus  early  in  life  deprived  of  both  parents,  an  event 
generally  deemed  the  greatest  misfortune  that  can  befaU  a  child, 
proved  in. its  consequences  to  him  the  very  reverse:  to  that  cir- 
cumstance probably  he  was  indebted  for  his  future  advancement, 
and  that  high  literary  character  and  reputation  in  his  profession, 
which  he  has  left  behind  him;  to  that  circumstance  the  public  too 
is  probably  indebted  for  the  benefit  it  has  received,  and  will  re- 
ceive, as  long  as  the  law  of  England  remains,  from  the  labours  of 
his  pen. 

For,  had  his  father  lived,  it  is  most  likely,  that  the  third  son  of 
a  London  tradesman,  not  of  ^reat  a£9uence,  would  have  been  bred 
in  the  same  line  of  Ufe,  and  those  parts,  which  have  so  much  sig- 
nalized the  possessor  of  them,  would  have  been  lost  in  a  warehouse 
or  behind  a  counter. 

But,  even  from  his  birth,  the  care  both  of  his  education  and 
fortune  was  kindly  undertaken  by  his  maternal  uncle,  Mr.  Thomas 
Bigff,  an  eminent  Surgeon  in  London,  and  afterwards,  on  the 
deam  of  his  elder  brothers,  owner  of  the  ChQton  estate,  which  is 
still  enjoyed  by  that  family. 

The  idSectionate,  it  may  be  said  the  parental,  care  this  worthy 
man  took  of  all  his  nephews,  particularly  in  giving  them  liberal 
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educations,  supplied  the  great  loss  they  had  so  early  sustamed, 
and  compensated  in  a  great  degree  for  their  want  of  more  ample 
fortunes.  And  it  was  dways  remembered,  and  often  mentioned  by 
them  all  with  the  sincerest  gratitude. 

In  1730,  being  about  seven  years  old,  he  was  put  to  school  at 
the  Charter-House;  and  in  1735  was,  by  the  nomination  of  Sir 
Robert  Walpole,  on  the  recommendation  of  Charles  Wither  of 
Hall  in  Hampshire,  Esquire,  his  cousin  by  the  mother's  side,  ad- 
mitted upon  the  foundation  tiiere. 

In  this  excellent  seminary  he  applied  himself  to  every  branch  of 
youthful  education,  with  tne  same  assiduity  which  accompanied 
nis  studies  through  life.  His  talents  and  industry  rendered  him 
the  favourite  of  his  masters,  who  encouraged  and  assisted  him  with 
the  utmost  attention ;  that  at  the  age  of  fifteen  he  was  at  the  head 
of  the  school,  and,  although  so  young,  was  thought  well  qualified 
to  be  removed  to  the  University;  and  he  was  accordingly  entered 
a  Commoner  at  Pembroke  College  in  Oxford,  on  tiie  ^nh  of  No- 
vember, 1738,  and  was  the  next  day  matriculated. 

At  this  time  he  was  elected  to  one  of  the  Charter-House  exhi- 
bitions by  the  Governors  of  that  foundation,  to  commence  from 
the  Michaelmas  preceding,  but  was  permitted  to  continue  a  scho- 
lar there  till  after  the  12tn  of  December,  being  the  anniversary 
commemoration  of  the  founder,  to  give  him  an  opportunity  of 
speaking  the  customary  oration,  which  he  had  prepared,  and  which 
did  him  much  credit. 

About  this  time  also  he  obtained  Mr.  Benson's  gold  prize  medal 
of  Milton,  for  verses  on  that  poet. 

Thus,  before  he  quitted  sctiool,  did  his  genius  begin  to  appear, 
and  receive  public  marks  of  approbation  and  reward.  And  so  well 
pleased  was  the  Society  of  Pembroke  College  with  their  young 
pupO,  that,  in  the  February  following,  they  unanimously  elected 
turn  to  one  of  Lady  Holford's  exhibitions  for  Charter-House  scho- 
lars in  that  house. 

Here  he  prosecuted  his  studies  with  unremitting  ardour;  and 
although  the  Classics,  and  partieulaily  the  Greek  and  Roman 
poets,  were  his  favourites,  they  did  not  entirely  engross  his  atten- 
tion: Logic,  Mathematics,  and  the  other  sciences  were  not  ne- 
glected; from  the  first  of  these  (studied  rationally,  abstracted  from 
the  jarffon  of  the  schools,)  he  laid  the  foundation  of  that  close  me- 
thod of  reasoning  he  was  so  remarkable  for:  and  from  the  Ma- 
thematics, he  not  only  reaped  the  benefit  of  using  his  mind  to  a 
dose  investigation  of  every  subject  that  occurred  to  him,  till  he 
arrived  at  the  degree  of  demonstration  the  nature  of  it  would  ad- 
mit ;  but  he  converted  that  dry  study,  as  it  is  usually  thought, 
into  an  amusement,  by  pursuing  the  branch  of  it  which  relates  to 
architecture. 

This  science  he  was  peculiarly  fond  of,  and  made  himself  so  far 
master  of  it,  that,  at  the  early  age  of  twenty,  he  compiled  a  treatise 
intituled  Elements  of  Architecture,  intended  for  his  own  use  only, 
and  not  for  publication,  but  esteemed  by  those  judges  who  have 
perused  it,  in  po  respect  unworthy  his  maturer  judgment,  and 
more  exercised  pen. 
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Haying  determined  on  his  future  plan  of  life,  and  made  choice 
of  the  law  for  his  profession^  he  was  entered  in  the  Middle  Temple 
on  the  20th  of  November^  174L  He  now  found  it  necessary  to 
quit  the  more  amusing  pursuits  of  his  youth,  for  the  severer 
studies  to  which  he  had  dedicated  himself;  and  betook  himself 
seriously  to  reading  law. 

How  disagreeable  a  change  this  must  have  been  to  a  young  man 
of  brilliant  parts,  and  a  fine  imagination,  glowing  with  all  the  clas- 
sical and  poetical  beauties  he  had  stored  his  mind  with,  is  easier 
conceived  than  expressed:  he  alone,  who  felt,  could  describe  his 
sensations  on  that  occasion;  which  he  did  in  a  copy  of  verses,  since 
published  by  Dodsley  in  the  4th  volume  of  his  Miscellanies,  inti- 
tuled. The  Lawyer's  Farewell  to  his  Muse;  in  which  the  strugffle 
of  his  mind  is  expressed  so  strongly,  so  naturally,  with  such  ele- 
gance of  sense  and  language,  and  harmony  of  versification,  as 
must  convince  every  reader,  that  his  passion  for  the  Muses  was 
too  deeply  rooted  to  be  laid  aside  without  much  reluctance,  and 
that,  if  he  had  pursued  that  flowery  path,  he  would  not  perhaps 
have  proved  inferior  to  the  best  of  our  English  poets. 

Several  little  fugitive  pieces,  besides  this,  have  at  times  been 
communicated  by  him  to  his  friends,  and  he  has  left  (but  not  with 
a  view  of  pubUcation)  a  small  collection  of  juvenile  pieces,  both 
originals  and  translations,  which  do  him  no  discredit,  inscribed 
with  this  line  from  Horace, 

**  Nee  lusisse  pudet,  sed  non  inddere  ludum." 

Some  notes  on  Shakespeare,  which  just  before  his  death  he 
communicated  to  Mr.  Steevens,  and  which  were  inserted  by  him 
in  his  last  edition  of  that  author,  shew  how  well  he  understood 
the  meaning,  as  well  as  the  beauties  of  that  his  favourite  among 
the  English  poets*. 

In  November,  174f3,  he  was  elected  into  the  Society  of  AU- 
Souls  College;  and,  in  the  November  following,  he  spoke  the 
Anniversary  Speech  in  commemoration  of  Archbishop  Chichele, 
the  founder,  and  the  othef  benefactors  to  that  house  of  learning, 
and  was  admitted  actual  Fellow. 

From  this  period  he  divided  his  time  between  the  University 
and  the  Temple,  where  he  took  chambers,  in  order  to  attend  the 
Courts.  In  the  former  he  pursued  his  academical  studies,  and  on 
the  12th  of  June,  1746,  commenced  Bachelor  of  Civil  Law;  in 
the  latter  he  applied  himself  closely  to  his  profession,  both  in  the 
Hall  and  in  his  private  studies,  and,  on  the  28th.  of  November, 
1746,  was  called  to  the  Bar. 

*  The  editor  here  thinks  himself  happy  in  sensible  satisfaction  in  restoring  to  the  right 

having  so  fair  an  opportunity  of  acknov?-  owner  that  applause,  he  has  so  long  received 

ledging,   that  the  verses,  publbhed  in  his  without  any  pretensions.     And  he  flatters 

hame,  in  the  Oxford  Collection  on  the  death  himself,  this   public  acknowledgment   will 

of  the  late  Prince  of  Wales  in  1751,  and  atone  for  his  having  so  long  permitted  this 

which,  he  may  now  say  without  vanity,  were  to  have  remained,  generally,  unknown,  more 

justly  esteemed  one  of  the  best  compositions  especially  as,  on  those  occasions,  it  is  by  no 

in  that  collection,  were  written  by  Mr.  Black-  means  unusual,  or  reckoned  a  discredit  to  a 

stone;  who  at  that  tim^  exacted  apromue  of  young  man,  to  have  his  name  prefixed  to 

secrecy ;  which  promise  the  editor  now  looks  the  production  of  another  person. — Note  to 

upon  himself  as  absolved  from;  and  feels  a  the  First  Edition, 
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The  first  years  of  a  counsel's  attendance  on  the  Courts  afford 
little  matter  proper  to  be  inserted  in  a  narrative  of  this  kind;  and 
he,  in  particular,  not  heina  happy  in  a  graceful  delivery  or  a  flow 
of  elocution,  (both  which  he  much  wanted),  nor  having  any  pow- 
erful friends  or  connexions  to  recommend  him,  made  his  way  very 
slowly,  and  acquired  little  notice  and  Uttle  practice;  vet  he  then 
began  to  lay  in  that  store  of  knowledge  in  tne  law,  which  he  has 
since  communicated  to  the  world,  and  contracted  an  acquaintance 
with  several  of  the  most  eminent  men  in  that  profession,  who  saw, 
through  the  then  intervening  cloud,  that  great  genius,  which  after- 
wards broke  forth  with  so  much  splendour. 

At  Oxford,  his  active  mind  had  more  room  to  display  itself,  and, 
being  elected  into  the  office  of  Bursar,  soon  after  he  had  taken  his 
degree,  and  finding  the  muniments  of  the  College  in  a  confused, 
irregular  state,  he  undertook  and  completed  a  thorough  search, 
and  a  new  arrangement,  firom  whence  that  Society  reaped  great 
advantage.  He  found  also,  in  the  execution  of  this  office,  the 
method  of  keeping  accounts,  in  use  among  the  older  Colleges, 
thouffh  very  exact,  yet  rather  tedious  and  perplexed ;  he  drew 
up,  therefore,  a  dissertation  on  the  subject,  in  which  he  entered 
into  the  whole  theorv,  and  elucidated  every  intricacv  that  might 
occur.  A  copy  of  this  tract  is  still  preserved  for  the  benefit  of 
his  successors  m  the  Bursarship. 

But  it  was  not  merely  the  estates,  muniments,  and  accounts  of 
the  College,  about  whicn  he  was  usefully  employed,  during  his  re- 
sidence in  that  Society.  The  Codrington  Library  had  for  many 
years  remained  an  unfinished  building.  He  hastened  the  com- 
pletion of  it,  rectified  several  mistakes  in  the  architecture,  and 
formed  a  new  arrangement  of  the  books,  under  their  respective 
classes. 

The  late  Duke  of  Wharton,  who  had  engaged  himself  by  bond 
to  defray  the  expence  of  building  the  apartments  between  the 
Library  and  Common  Room,  being  obliged  soon  afler  to  leave  his 
country,  and  dying  in  very  distressed  circumstances,  the  discharge 
of  this  obligation  was  long  despaired  of.  It  happened,  however, 
in  a  course  of  years,  that  his  Grace's  executors  were  enabled  to 
pay  his  debts,  when,  by  the  care  and  activity  of  Mr.  Blackstone, 
the  building  was  completed,  the  College  thereby  enabled  to  make 
its  demand,  and  the  whole  benefaction  recovered. 

In  May,  1749,  as  a  small  reward  for  his  services,  and  to  give 
him  further  opportunities  of  advancing  the  interests  of  the  Col- 
lege, he  was  appointed  Steward  of  their  Manors.  And,  in  the 
same  year,  on  the  resignation  of  his  uncle,  Seymour  Richmond, 
Esq.,  he  was  elected  Recorder  of  the  borough  of  Wallingford,  in 
Berkshire,  and  received  the  King's  approbation  on  the  30th  of 
May. 

The  26th  of  April,  1750,  he  commenced  Doctor  of  Civil  Law, 
and  thereby  became  a  member  of  the  Convocation,  which  enabled 
him  to  extend  his  views,  beyond  the  narrow  circle  of  his  own  so- 
ciety, to  the  general  benefit  of  the  University  at  large. 

In  this  year  he  published  An  Essay  on  Collateral  Consan- 
guinity, relative  to  the  claim  made  by  such  as  could,  by  a  pedi- 
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gree,  prove  themselves  of  kin  to  the  founder  of  AU-Souls  College^ 
of  being  elected,  preferably  to  all  others,  into  that  society. 

Those  claims  became  now  so  numerous,  that  the  College,  with 
reason,  complained  of  being  frequently  precluded  from  making 
choice  of  the  most  ingenious  and  deserving  candidates. 

In  this  treatise,  beins  his  first  pubUcation,  he  endeavoured  to 
prove,  that  as  the  kindred  to  the  foiuider,  a  popish  ecclesiastic, 
could  not  but  be  collateral,  the  length  of  time  elapsed  since  his 
death  must,  according  to  the  rules  both  of  the  civil  and  canon 
law,  have  extinguished  consanguinity;  or  that  the  whole  race  of 
mankind  were  equally  founder's  kinsmen. 

This  work,  although  it  did  not  answer  the  end  proposed,  or 
convince  the  then  Visitor,  yet  did  the  author  great  credit,,  and 
shewed  he  had  read  much,  and  well  digested  what  he  bad  read. 
And  most  probably,  the  arguments  contained  in  it  had  some 
weight  with  his  Grace  the  present  Archbishop  of  Canterbury, 
when,  a  few  years  ago,  on  application  to  him,  as  Visitor  of  the 
College,  he  formed  a  new  regulation,  which  gives  great  satisfac- 
tion by  limiting  the  number  of  founder's  kin,  whereby  the  incon- 
venience complained  of  is  in  a  great  measure  removed,  without 
annihilating  a  claim  founded  on  the  express  words  of  the  College 
statutes.  And  it  must  be  observed,  that,  in  forming  tlus  new  re- 
gulation, his  Grace  made  choice  of  Mr.  Justice  Blaekstone  as  his 
common-law  assessor,  together  with  that  eminent  civilian.  Dr.  Hay, 
well  knowing  how  much  he  was  master  of  the  subject  then  under 
consideration. 

After  having  attended  the  Courts  in  Westminster-hall  for  seven 
years,  and  fin£ng  the  profits  of  his  profession  very  inadequate  to 
the  expence,  in  the  summer  of  the  year  1753,  he  determined  to 
retire  to  his  fellowship  and  an  academical  life,  still  continuing  the 
practice  of  his  profession,  as  a  provincial  counsel.  He  had  pre- 
viously planned,  what  he  now  be^an  to  execute,  his  Lectures  on 
the  Laws  of  England;  a  work  which  has  so  justly  signalized  his 
name,  and  rewarded  his  labours. 

In  the  ensuing  Michaelmas  Term  he  entered  on  his  new  pro- 
vince of  reading  these  Lectures;  which,  even  at  their  commence- 
ment, such  were  the  expectations  formed  from  the  acknowledged 
abilities  of  the  lecturer,  were  attended  by  a  very  crowded  class  of 
young  men  of  the  first  families,  characters,  and  hopes. 

In  July,  1755,  he  was  appointed  one  of  the  Delegates  of  the 
Clarendon  Press.  On  his  entering  on  this  office,  he  discovered 
many  abuses,  which  required  correction;  much  mismanagement, 
which  demanded  new  and  effectual  regulations.  In  order  to  ob- 
tain a  thorough  insight  into  the  nature  of  both,  he  made  himself 
master  of  the  mechanical  part  of  printing;  and,  to  promote  and 
complete  a  reform,  he  printed  a  letter  on  the  subject,  addressed 
to  Dr.  Randolph,  at  that  time  Vice-Chancellor. 

This  and  his  other  endeavours  produced  the  desired  effect,  and 
he  had  the  pleasure  of  seeing,  within  the  course  of  a  year,  the  re- 
form he  had  proposed  carried  into  execution,  much  to  the  honour, 
as  well  as  the  emolument  of  the  University,  and  the  satisfaction  of 
all  its  friends. 
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While  engaged  in  these  pursnits,  he  drew  up  a  small  tract  rela- 
tive to  the  management  of  the  University  press.  This  he  left  for 
the  use  of  his  successors  in  that  office;  and  the  Editor  has  lately 
been  assured  by  one  of  the  present  Delegates,  that  it  is  held  in 
high  esteem,  and  regarded  by  them  as  the  ffround-work,  not  only 
of  the  improvements  hitherto  made,  but  of  those  also  which  are 
still  intended. 

About  a  year  before  this  he  published  An  Analysis  of  the  Laws 
ofEnglandy  as  a  guide  to  those  gentlemen  who  attended  his  lec- 
tures, on  their  first  introduction  to  that  study;  in  which  he  re- 
duced that  intricate  science  to  a  clear  method,  intelligible  to  the 
youngest  student. 

In  the  year  1757,  on  the  death  of  Dr.  Cozed,  Warden  of  Win- 
chester, he  was  elected  by  the  surviving  Visitors  of  Michel's  new 
Foundation  in  Queen's  College  into  that  body.  This  new  situation 
afforded  fresh  matter  for  his  active  genius  to  exercise  itself  in;  and 
it  was  chiefly  by  his  means,  that  this  donation,  which  had  been  for 
some  years  matter  of  contention  only,  became  a  very  valuable  ac- 
quisition to  the  College,  as  well  as  an  ornament  to  the  University, 
by  completing  that  handsome  pile  of  building  towards  the  High 
street,  which  for  many  years  had  been  Uttle  better  than  a  confused 
heap  of  ruins. 

The  engrafting  a  new  set  of  Fellows  and  Scholars  into  an  old  esta- 
blished society  could  not  be  an  easy  task,  and  in  the  present  instance 
was  become  more  difficult,  from  the  many  unsuccessful  attempts 
that  had  been  made,  all  of  which  had  only  terminated  in  disputes 
between  the  members  of  the  old,  and  the  Visitors  of  the  new 
Foundation;  yet,  under  these  circumstances,  Dr.  Blackstone  was 
not  disheartened,  but  formed  and  pursued  a  plan,  calculated  to 
improve  Mr.  Michel's  original  donation,  without  departing  from 
his  intention;  and  had  the  pleasure  to  see  it  completed,  entirely 
to  the  satisfaction  of  the  members  of  the  old  Foundation,  and  con- 
firmed, together  with  a  body  of  statutes  he  drew  for  the  purpose, 
by  act  of  Parliament,  in  the  year  1769. 

Being  engaged  as  counsel  in  the  great  contest  for  knights  of  the 
shire  for  the  county  of  Oxford,  in  1754,  he  very  accurately  con- 
sidered a  question  then  much  agitated.  Whether  copyholders  of  a 
certain  nature  had  a  right  to  vote  in  county  elections? 

He  afterwards  reduced  his  thoughts  on  that  subject  into  a  small 
treatise;  and  was  prevailed  on  by  Sir  Charles  Mordaunt,  and 
other  members  of  Parliament,  who  had  brought  in  a  bill  to  decide 
that  controverted  point,  to  publish  it  in  March,  1758,  under  the 
title  of  Consideraiians  on  Copyholders.  And  the  bill  soon  after 
received  the  sanction  of  the  Legislature,  and  passed  into  a  law. 

Mr.  Viner  having  by  his  will  left  not  only  tne  copyright  of  his 
Abridgment,  but  other  property,  to  a  considerable  amount,  to  the 
University  of  Oxford,  to  found  a  professorship,  fellowships,  and 
scholarships  of  common  law,  he  was,  on  the  SOth  of  October, 
1758,  tmanimously  elected  Vinerian  Professor;  and,  on  the  S5th 
of  the  same  month,  read  his  first  introductory  lecture;  one  of  the 
most  elegant  and  admired  compositions  which  any  age  or  country 
ever  pr^uced:  this  he  published  at  the  request  of  the  Vice* 
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Chancellor  and  Heads  of  Houses,  and  afterwards  prefixed  to  the 
first  Volume  of  his  Commentaries. 

His  Lectures  had  now  gained  such  uniyersal  applause,  that  he 
was  requested  by  a  noble  personage,  who  superintended  the  edu- 
cation of  our  present  Sovereign,  then  Prince  of  Wales,  to  read 
them  to  his  Royal  Highness :  but,  as  he  was  at  that  time  engaged 
to  a  numerous  class  of  pupils  in  the  University,  he  thought  Jie 
could  not,  consistently  with  that  engagement,  comply  with  this  re- 
quest, and  therefore  declined  it.  But  he  transmitted  copies  of 
many  of  them  for  the  perusal  of  his  Royal  Highness;  who,  far 
from  being  offended  at  an  excuse  grounded  on  so  honourable  a 
motive,  was  pleased  to  order  a  handsome  gratuity  to  be  presented 
to  him. 

And  here  the  Editor  hopes  it  will  not  be  thought  too  presump- 
tuous in  him  to  suppose,  that  this  early  knowledge  of  the  charac- 
ter and  abilities  of  the  Professor  laid  the  first  foundation  in  his 
Majesty's  royal  breast  of  that  good  opinion  and  esteem,  which 
afterwards  promoted  him  to  the  Bench;  and,  when  he  was  no 
more,  occasioned  the  extension  of  the  Royal  bounty,  in  the  earUest 
hours  of  her  heavy  loss,  (unthought  of  and  unsolicited),  to  his 
widow  and  his  numerous  family. 

In  the  year  1759,  he  pubUshed  two  small  pieces  merely  relative 
to  the  University :  the  one  intituled,  Reflections  on  the  Opinions 
of  Messrs.  Pratt,  Morton,  and  Wiibr€$kam,  relating  to  Lord 
Litchfield^ s  Disqualification,  who  was  then  a  candidate  for  Am 
Chancellorship ;  the  other,  A  Case  for  the  Opinion  of  Counsel  on 
the  Ri^ht  of  the  University  to  make  new  Statutes. 

Havmg  now  established  a  reputation  by  his  Lectures,  which  he 
justly  thought  might  entitle  him  to  some  particular  notice  at  the 
Bar,  in  June,  1759,  he  bought  chambers  in  the  Temple,  resigned 
the  office  of  Assessor  of  the  Vice-Chancellor  s  Court,  which  he 
had  held  about  six  years,  and,  soon  after,  the  Stewardship  of  All- 
Souls  College;  and,  in  Michaelmas  Term,  1759,  resumed  his  at- 
tendance at  Westminster;  still  continuing  to  pass  some  part  of 
the  year  at  Oxford,  and  to  read  bis  Lectures  there,  at  such  times 
as  aid  not  interfere  with  the  London  Terms.  The  year  before 
this  he  declined  the  honour  of  the  Coif,  which  he  was  pressed  to 
accept  of  by  Lord  Chief  Justice  Willes,  and  Mr.  Justice  (now 
Earl)  Bathurst. 

In  November,  1759,  he  published  a  new  edition  of  the  Great 
Charter  and  Charter  of  the  Forest;  which  added  much  to  his 
former  reputation,  not  only  as  a  great  lawyer,  but  as  an  accurate 
antiquarian  and  an  able  historian.  It  must  also  be  added,  that  the 
external  beauties  in  the  printing,  the  types,  &c.  reflected  no  small 
honour  on  him,  as  the  principd  reformer  of  the  Clarendon  press, 
from  whence  no  work  had  ever  before  issued  equal,  in  those  par- 
ticulars, to  this. 

This  publication  drew  him  into  a  short  controversy  with  the 
late  Dr.  Lyttelton,  then  Dean  of  Exeter,  and  aftierwards  Bishop 
of  Carlisle. — ^The  Dean,  to  assist  Mr.  Blackstone  in  his  pubUca- 
tion,  had  favoured  him  with  the  collation  of  a  very  curious,  ancient 
Roll,  containing  both  the  Great  Charter  and  that  of  the  Forest,  of 
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the  9th  of  Henry  the  Sd,  which  he  and  many  of  his  friends  iudged 
to  be  an  original.  The  Editor  of  the  Charters,  however,  thought 
otherwise,  and  excused  himself  (in  a  note  in  his  Introduction)  for 
having  made  no  use  of  its  various  readings,  *'  as  the  plan  of  his 
**  edition  was  confined  to  Charters  which  had  passed  the  Great 
'^  Seal,  or  else  to  authentic  entries  and  enrolments  of  record, 
*'  under  neither  of  which  classes  the  Roll  in  question  could  be 
"  ranked." 

The  Dean  upon  this,  concerned  for  the  credit  of  his  roll,  pre- 
sented to  the  Antiquary  Society  a  vindication  of  its  authenticity, 
dated  June  the  8th,  1761,  and  Mr.  Blackstone  dehvered  in  an 
answer  to  the  same  learned  body,  dated  May  the  28th,  1762,  al- 
leging as  an  excuse  for  the  trouble  he  gave  them,  '*  that  he  should 
''  think  himself  wanting  in  that  respect,  which  he  owed  to  the  So- 
"  ciety  and  Dr.  Lyttelton,  if  he  did  not  either  own  and  correct 
"  his  mistake,  in  the  octavo  edition  then  preparing  for  the  press, 
**  or  submit  to  the  Society's  judgment  the  reasons  at  large,  upon 
"  which  his  suspicions  were  founded."  These  reasons,  we  may 
suppose,  were  convinciim,  for  here  the  dispute  ended*. 

About  the  same  time  he  also  published  a  small  Treatise  on  the 
Law  of  Descents  in  fee  simple. 

A  dissolution  of  Parliament  having  taken  place,  he  was  in  March, 
1761,  returned  burgess  for  Hindon  in  Wiltshire;  and  on  the  6th 
of  May  following  had  a  patent  of  precedence  granted  him  to  rank 
as  King's  Counsel,  having  a  few  months  before  declined  the  office 
o£  Chief  Justice  of  the  Court  of  Common  Pleas,  in  Ireland. 

Finding  himself  not  deceived  in  his  expectations  in  respect  to 
an  increase  of  business  in  his  profession,  he  now  determined  to 
settle  in  life,  and,  on  the  5th  of  May,  1761,  he  married  Sarah,  the 
eldest  surviving  daughter  of  the  late  James  Clitherow,  of  Boston 
House,  in  the  county  of  Middlesex,  Esquire ;  with  whom  he  pass- 
ed near  nineteen  years,  in  the  enjoyment  of  the  purest  domestic 
and  conjugal  felicity,  (for  which  no  man  was  better  calculated),  and 
which,  he  used  o{)^n  to  declare,  was  the  happiest  part  of  his  life. 
By  her  he  had  nine  children,  the  eldest  and  youngest  of  whom 
died  infants;  seven  survived  him,  viz.  Henry,  James,  William, 
Charles,  Sarah,  Mary,  and  PhiUppa;  the  eldest  not  much  above 
the  age  of  sixteen  at  his  death. 

His  marriage  having  vacated  his  fellowship  at  All-Souls,  he  was, 
on  the  S8th  of  July,  1761,  appointed  by  the  Earl  of  Westmor- 
land, at  that  time  Chancellor  of  Oxford,  Principal  of  New  Inn 
Hall.  This  was  an  agreeable  residence  during  the  time  his  lec- 
tures required  him  to  be  in  Oxford,  and  was  attended  with  this 

*  It  may  be  here  mendoned,  that,  ■•  an  land  on  it,  was  one  of  thoae,  which  all  per- 

Anttquamn,  and  a  member  of  thia  Society,  sod<  having  the  exercise  of  ecclesiastical  Ju- 

into  which  he  was  admitted  February  the  risdiction,  were  obliged  by  the  statute  of  the 

5tfa,  1761,  he  wrote  **  A  Letter  to  the  Hon-  Ist  of  Ed.  6th,  ch.  2,  to  make  use  ot    This 

"  oorable  Daines  Banington,  describing  an  Letter  is  printed  in  the  3d  volume  of  the 

"  antique  seal,  with  some  observations  on  Archaeologia ;  but  his  discussion  of  the  me- 

"  its  original,  and  th^  two  successive  Con-  rits  of  the  Lyttelton  Roll,  though  containing 

"  troversies  which  the  disuse  of  it  afterwards  much  good  antiquarian  critidsm,   has  not 

**  oocasioned.'*  yet  been  made  public.— Able  to  the  First 

This  Seal,  having  the  royal  arms  of  Eng-  Edition, 
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additional  pleasing  circumstance,  that  it  gave  him  rank,  as  the 
head  of  a  nouse  in  the  University,  and  enabled  him,  by  that 
means,  to  continue  to  promote  whatever  pccurred  to  him,  thiEtt 
might  be  usefid  and  beneficial  to  that  learned  body. 

An  attempt  being  made  about  this  time  to  restrain  the  power 
mven  him,  as  Professor,  by  the  Vinerian  statutes,  to  nominate  a 
deputy  to  read  the  solemn  lectures,  he  published  a  state  of  the 
case  for  the  perusal  of  the  Members  of  Cfonvocation,  upon  which 
it  was  dropped. 

In  the  following  year,  1762,  he  collected  and  republished  seve- 
ral of  his  pieces  under  the  title  of  Law  Tracts^  in  two  volumes, 
octavo. 

In  1763,  on  the  establishment  of  the  Queen's  family,  he  was 
appointed  Solicitor-General  to  her  Maies^;  and  was  chosen  about 
the  same  time  a  Bencher  of  the  Middle  Temple. 

Many  imperfect  and  incorrect  copies  of  his  lectures  having  by 
this  time  got  abroad,  and  a  pirated  edition  of  them  being  either 
pubUshed,  or  preparing  for  publication  in  Ireland,  he  found  him- 
self under  a  necessity  of  printmg  a  correct  edition  himself;  and  in 
November,  1765,  publisned  the  first  volume,  under  the  title  of 
Commentaries  on  the  Laws  of  England,  and  in  the  course  of  the 
four  succeeding  years  the  other  three  volumes ;  which  complet- 
ed a  Work,  that  will  transmit  his  name  to  posterity  among  the 
first  class  of  English  authors,  and  will  be  universallv  read  and  ad- 
mired, as  long  as  the  laws,  the  constitution,  and  tne  language  of 
this  country  remain. 

In  the  year  1766,  he  resigned  the  Vinerian  Professorship,  and 
the  Principality  of  New  Inn  Hall;  finding  he  could  not  discharge 
the  personal  duties  of  the  former,  consistently  with  his  profes- 
sional attendance  in  London,  or  the  delicacy  of  his  feelings  as  an 
honest  man. 

Thus  was  he  detached  from  Oxford,  to  the  inexpressible  loss 
of  that  University,  and  the  great  regret  of  all  those  who  wished 
well  to  the  establishment  of  the  study  of  the  law  therein.  When 
he  first  turned  his  views  towards  the  Vinerian  Professorship,  he 
had  formed  a  design  of  settling  in  Oxford  for  life:  He  had  flat- 
tered himself,  that  by  annexing  the  office  of  Professor  to  the 
Principality  of  one  of  the  Halls,  (and  perhaps  converting  it  into  a 
college),  and  placing  Mr.  Viner's  fellows  ana  scholars  under  their 
Professor,  a  society  might  be  established  for  students  of  the 
common  law,  similar  to  that  of  Trinity-Hall  in  Cambridge,  for  ci- 
vilians. 

Mr.  Viner's  will  very  much  favoured  this  plan.  He  leaves  to 
the  University  "  all  his  personal  estate,  books,  &c.  for  the  con- 
"  stitutinff,  establishing^  and  endowing  one  or  more  Fellowship  or 
^*  Fellowships,  and  Scholarship  or  Scholarships,  in  any  College  or 
'^  Hall  in  the  said  University,  as  to  the  Convocation  shiul  be 
^'  thought  most  proper  for  Students  of  the  Common  Law."  But 
notwithstanding  this  plain  direction  to  establish  them  in  some 
CoUege  or  Hall,  the  clause  from  the  Delegates,  which  ratified  this 
designation,  had  the  fate  to  be  rejected  by  a  negative  in  Convo- 
cation. 
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By  this  unexpected,  and,  I  must  assume  the  Bberty  of  saying, 
unmerited  rejection,  Mr.  Blackstone's  prospects  in  Oxford  had  no 
longer  the  same  allurement  to  make  hun  think  of  a  lasting  settle- 
ment there.  His  views  of  an  established  society  for  the  study  of 
the  common  law  were  at  an  end,  and  no  room  left  him  for  exert- 
ing, in  this  instance,  that  ardour  for  improvement  which  consti- 
tuted a  distinguishing  part  of  his  character. 

In  the  new  Parliament,  clwsen  in  1768,  he  was  returned  burgess 
for  Westbury  in  Wiltshire. 

In  the  course  of  this  Parliament,  the  question,  *'  whether  a 
**  member  expelled  was  or  was  not  eligible  in  the  same  Parliament,'* 
was  frequently  agitated  in  die  House  with  much  warmth,  and  what 
fell  from  him  in  a  debate  being  deemed  by  some  persons  contra- 
dictory to  what  he  had  advanc^  on  the  same  subject  in  his  Com- 
mentaries, he  was  attacked  with  much  asperity  in  a  pamphlet  swp- 
posed  to  be  written  by  a  baronet,  a  member  of  that  House.  To 
this  charge  he  gave  an  early  reply  in  print. 

In  the  same  year,  Dr.  Priestly  animadverted  on  some  positions 
in  the  same  work,  relative  to  offences  asainst  the  doctrine  of  the 
Established  Church,  to  which  he  published  an  answer. 

The  Compiler  of  these  sheets,  desirous  of  avoiding  all  contro* 
versy,  contents  himself  with  the  bare  mentioning  these  two  publi- 
cations, without  giving  any  opinion  concerning  their  respective 
merits.  As  the  works  of  the  author  whose  life  he  is  writing, 
it  is  his  duty  not  to  omit  the  mention  of  them:  but  how  far  the 
charges. of  his  antaaomsts  were  founded  in  reason,  and  supported 
by  argument;  or  whether  he  by  his  answers  sufficiently  exculpated 
himself  from  those  charges,  must  be  left  to  the  determination  of 
those  who  have  been,  or  may  become  readers  of  them.  The  Com- 
piler's only  intent  is  to  write  a  faithful  narrative,  not  a  professed 
panegyric. 

Mr.  Blackstone's  reputation  as  a  sreat  and  able  lawyer  was  now 
sa  thoroughly  established,  that  had  he  been  possessed  of  a  con- 
stitution equal  to  the  fatigues  attending  the  most  extensive  busi- 
ness of  the  profession,  he  might  probably  have  obtained  its  most 
lucrative  emoluments  and  highest  offices.  The  offer  of  the  Soli- 
citor-Generalship, on  the  resignation  of  Mr.  Dunning  in  January, 
1770,  opened  the  most  flattering  prospects  to  his  view.  But  the 
attendance  on  its  complicated  duties  at  the  Bar,  and  in  the  House 
of  Commons,  kiduced  him  to  refuse  it. 

But  though  he  declined  this  path,  which  so  certainly,  with  abi- 
lities like  ]Vur.  Blackstone's,  leads  to  the  highest  dignities  in  the 
law,  yet  he  readily  accepted  the  office  of  Judge  of  the  Common 
Pleas,  when  offered  to  him  on  the  resignation  of  Mr,  Justice  Clive; 
to  which  he  was  appointed  on  the  9th  of  February,  1770.  Pre- 
vious, however,  to  the  passing  his  patent,  Mr.  Justice  Yates  ex- 
pressed an  earnest  wish  to  remove  from  the  King's  Bench  to  the 
Court  of  Common  Pleas.  To  this  wish  Mr.  Blackstone,  from  mo- 
tives of  personal  esteem,  consented;  but,  on  his  death,  which  hap- 
pened between  the  ensuing  Easter  and  Trinity  Terms,  Mr.  Black- 
stone  was  appointed  to  his  original  destination  in  the  Common 
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Qp  hU  promoticm  lathe  Bendi he  retignei  die recofdmhip  of 

As  it  loM  been  beiore  remained,  that  this  is  ROt  intended  as  a 
panegyrioj  but  only  aa  a  ftithful,  though  unadonied^  mrrative, 
nothuig  shall  here  be  said  of  his  oondttot  as  a  Judge.  His  loss  is 
too  recent  to  need  any  lemarks  on  it  to  hie  contemporaries,  who 
have  been  witnesses  of  that  eonduot,  and  heard  his  decisions :  to 
posterity,  the  latter  part  of  the  work  to  which  this  is  prefixed  will 
speak  sufficiently,  as  the  second  yolume  is  Mitirely  composed  of 
cases  determined  whilst  he  sat  on  the  Benob. 

He  seemed  now  amrived  at  Ae  point  he  always  wished  for,  and 
might  justly  be  said  to  e^oy  oimm  cum  di^Atate.  Freed  from  the 
attendance  at  the  Bar,  and  what  he  had  saB  a  gteater  arersicm  to, 
in  the  Senate^  ''  where,"  to  use  his  own  expressiMi,  ''  amid  the 
'^  rage  of  contending  parties,  a  num  of  moderation  must  expect  \o 
'^  meet  with  no  quarter  from  any  side,"  aldionfi^  he  difigently  md 
conscientiously  attended  the  duties  of  the  bien  office  he  was  now 
placed  in,  yet  the  leisure  afforded  by  the  legd  Vacations  he  dedi- 
cated to  the  private  duties  of  life,  which,  as  the  faAer  of  a  nume- 
rous family,  he  now  fiound  himsetf  caQed  upon  to  exercise,  or  to 
literary  retirenent,  and  die  socisty  of  Us  friends,  at  his  viUa  ca&ed 
Prioiy  Piece,  ia  Wallingfrnrd,  which  he  purchased  soon  after  his 
mardage,  tlK>ugh  he  Imd  for  some  years  before  occasionally  re^ 
sided  at  it* 

His  connexion  with  this  town,  both  from  his  office  of  Recorder, 
and  his  move  or  less  frequent  residence  there  from  about  the  year 
1760,  led  him  to  finrm  ud  promote  orety  plan  which  could  con- 
tribute to  its  beneit  or  improvement.  To  his  activity  it  stands 
indebted  for  two  new  turnpike  Toada  through  the  town,  the  one 
m>ening  a  communication,  by  means  a£  a  new  bridge  over  the 
Thames  at  Shillingford,  between  Oxford  and  Reading,  the  other 
to  Wantage,  through  the  vale  of  Berkshire*.  What  substantial 
advantaffe  the  town  o£  WalUngford  derived  from  hence  will  be 
b^st  evidenced  from  the  gradual  increase  of  its  malt  trade  between 
the  years  1749  and  1779,  extracted  from  the  entries  of  the  Excise- 
Office  durinff  that  period,  as  contained  in  the  note  below  f' 

To  his  architectural  talents,  his  Hberal  disposition,  his  judicious 
seal,  and  his  numerous  friends,  WaUingford  likewise  owes  the 
rebuilding  that  handsome  fahric,  Su  Peter's  Church* 

These  were  his  em{>loyments  in  retirement.  In  London  his 
active  mind  was  never  idlti,  and  when  not  occupied  in  Ae  duties 
of  his  station,  he  waa  ever  engaged  in  some  sch^ne  of  public 
utility.    The  last  of  t^s  kind  in  which  he  was  concerned,  inras  the 

*  He  was  ever  a  great  promoter  of  the  f  An.  average  account  of  tie.  number  of 

improvement  of-  puble  roads.     The  new  net  bushels  of  malt  made  in  WalUngford 

westtm  road  from  Oxford  over  Botdy  Canae-  Item  Midammuer  1749  to  Midsummer  1 779, 
way  was  projectedt  and  the  plan  of  itebftfly 


conducted  by  him.  He  waa  the  m«K  earnest  Averag«of5yrs4  ending  Midsr.l7M  4S|17S 
|n  tUs  design,  not  menly  AS  a  work  of  ge-  ^ 
natal  utility  and  otmanaat,  but  aa  a  soBdim- 
provement  to  the  esti^t  of  a  noUemani  in 
settling  whose  aibirs  he  had  been  moat  la- 
boriously and  bttiefidally  employed.^iVore 
(•  Firtt  Editiw. 
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act  of  Parliament  for  providing  detached  houses  of  hard  labour  for 
conyicta,  as  a  substitute  for  transportation. 

Whether  the  phm  may,  or  may  not  succeed  equal  to  his  wishes 
and  expectaticoia,  it  is  yet  an  indisputable  proof  of  the  goodness 
of  bis  heart,  his  humanity,  and  his  desire  of  effecting  reformation, 
by  means  more  beneficial  to  the  criminal  and  the  community,  than 
severity  of  punishment.  All  human  schemes,  like  all  mechanical 
inventions,  generally  in  practice  fall  short  of  the  theory;  and  al- 
though th&  should  fail,  yet  who  can  read  the  following  quotation 
from  one  of  his  charges  to  a  county  grand  jui^y  relative  to  that  act, 
without  applaudmff  me  intention,  and  reverencing  the  public  vir- 
tue of  those  who  panned  it : — 

"  In  these  houses,"  says  he,  "  the  convicts  are  to  be  separately 
**  confined  during  the  intervals  of  their  labour,  debarred  from  all 
''  incentives  to  debauchery, — ^instructed  in  religion  and  morality, — 
"  and  forced  to  work  for  the  benefit  of  the  public.  Imagination 
'^  cannot  figure  to  itself  a  species  of  punishment  in  which  terror, 
'*  benevolence,  and  reformation  are  more  happ9y  blended  toge- 
'^  ther.  What  can  be  more  dreadful  to  the  riotous,  the  Itbertine, 
''  <he  vohiptuoiis,  the  idle  delinquent,  than  solitude,  confinement, 
*'  sobriety,  and  constant  labour?  Yet,  what  can  be  more  truly 
'^beneficial.  Sditude  will  awaken  reflection;  confinement  will 
*'  banish' temptation;  sobriety  will  restore  vigour;  and  labour  will 
**  beget  a  habit  of  honest  industry :  while  the  aid  of  a  religious  in- 
''  structor  may  implant  new  principles  in  his  heart;  and  when  the 
**  dale  of  his  punbhment  is  expired,  will  conduce  to  both  his  tem- 
*'  poral  and  eternal  welfitr^.  Such  a  prospect  as  this  is  surely 
*'  wen  worth  the  trouble  of  an  eiperiment." 

Itou£fht  not  to  be  omitted,  that  the  last  augmentation  of  the 
Judffes  salaries,  calculated  to  make  up  the  deficiencies  occasioned 
by  the  heavy  taxes  they  are  subject  to,  and  thereby  render  them 
more  independent,  was  obtained  in  a  great  measure  by  his  industry 
and  attention. 

In  this  useful  and  agreeable  manner  he  passed  the  last  ten  years 
of  his  life,  but  not  without  maiiy  interruptions  by  illness.  His 
constitution,  hurt  by  the  studious  midnight  labours  of  his  youhgei* 
d^a,  and  an  unhappy  aversion  he  always  had  to  exercise,  grew 
daily  worse :  not  only  the  gout,  with  which  he  was  fi-equently, 
though  not  very  severely,  visited  from  the  year  1759,  but  a  nervous 
disorder  also,  that  frequently  brought  on  a  giddiness  or  vertigo, 
added  to  a  corpulency  of  body,  rendered  him  still  more  unactive 
than  he  void  to  be,  and  contributed  to  the  breaking  u|i  of  his  con- 
stitution at  an  early  period  of  Hfe. 

About  Christmas,  1779,  he  was  seized  with  a  violent  shortness 
of  breath,  which  the  Faculty  apprehended  was  occasioned  by  a 
dropsical  habit,  and  water  on  the  chest.    By  the  application  of 

E roper  remedies,  that  effect  of  his  disorder  was  soon  removed, 
ut  the  cause  was  not  eradicated ;  for'  on  his  coming  up  to  town 
to  attend  Ifihiy  Term,  he  was  seized  with  a  fresh  attack,  chiefly 
in  his  head,  wliKh  brought  on  a  drowsiness  and  stupor,  and  baffled 
all  the  art  of  medidne;  the  disorder  increasing  so  rapidly,  that 
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cion  was  pure  and  unafieeted,  and  his  attendance  on  its  public 
duties  regular,  and  those  duties  always  performed  with  serious- 
ness and  devotion. 

His  professional  abilities  need  not  be  dwelt  upon.  They  will  be 
universaUy  acknowledged  and  admired,  as  long  as  his  works  shaH 
be  ready  or,  in  other  words,  as  long  as  the  municipal  laws  of  this 
country  shall  remain  an  object  of  study  and  practice:  And  though 
his  works  will  only  hold  forth  to  future  generations  his  knowledge 
of  the  law,  and  his  talents  as  a  writer,  there  was  hardly  any  branch 
of  literature  he  was  unacquainted  with.  He  ever  employed  much 
time  in  reading,  and  whatever  he  had  read,  and  once  digested,  he 
never  forgot. 

He  was  an  excellent  manager  of  his  time,  and  though  so  much 
of  it  was  spent  in  an  application  to  books,  and  the  employment  of 
his  pen,  yet  this  was  done  without  the  parade  or  ostentation  of 
being  a  hard  student.  It  was  observed  of  him,  during  his  resi- 
dence at  college,  that  his  studies  never  appeared  to  brew  in  upon 
the  common  business  of  life,  or  the  innocent  amusements  ofso- 
ciety ;  for  the  latter  of  which  few  men  were  better  calculated,  be- 
ing possessed  of  the  happy  faculty  of  making  his  own  company 
agreeable  and  instructive,  whilst  he  enjoyed  without  reserve  the 
societv  of  others. 

Melancthon  himself  could  not  have  been  more  rigid  m  observinsr 
the  hour  and  minute  of  an  appointment ;  during  the  years  in  which 
he  read  his  lectures  at  Oxford,  it  could  not  be  remembered,  that 
he  had  ever  kept  his  audience  waiting  for  him,  even  for  a  few 
minutes.  As  he  valued  his  own  time,  he  was  extremely  careful 
not  to  be  instrumental  in  squandering  or  trifling  away  that  of 
others,  who,  he  hoped,  might  have  as  much  regard  for  theirs,  as 
he  had  for  his.  Indeed,  punctuality  was  in  his  opinion  so  much  a 
virtue,  that  he  could  not  brinff  himself  to  think  perfectly  well  of 
any,  who  were  notoriously  detective  in  it. 

The  virtues  of  his  private  character,  less  conspicuous  ki  their 
nature,  and  consequently  less  generally  known,  indeared  him  to 
those  he  was  more  intimately  connected  with,  and  who  saw  him  in 
the  more  retired  scenes  of  life.  He  was,  notwithstanding  his  con- 
tracted brow,  (owing  in  a  great  measure  to  his  being  very  near* 
sighted),  a  cheerful,  agreeable,  and  facetious  companion.  He  was 
a  faithful  fn^d;  an  anecdonate  husband  and  parent;  and  a  cha- 
ritable benefactor  to  the  poor;  possessed  of  generosity,  without 
aflfectation,  bounded  by  prudence  and  ceconomy.  The  constant 
accurate  knowledge  he  had  of  his  income  and  expenses  (the  con- 
sequence of  uncommon  regularity  in  his  accounts)  enabled  him  to 
avoid  the  opposite  extremes  of  meanness  and  profusion. 

Being  himself  strict  in  the  exercise  of  every  public  and  private 
duty,  he  expected  the  same  attention  to  both  in  others;  and, 
when  disappointed  in  his  expectation,  was  apt  to  animadvert  with 
some  degree  of  severity,  on  those  who,  in  hb  estimate  of  duty, 
seemed  to  deserve  it.  This  rigid  sense  of  obligation,  added  to  a 
certain  irritability  of  temper,  derived  from  nature,  and  increased 
in  his  latter  years  by  a  strong  nervous  affection,  together  with  his 
countenance  and  figure,  conveyed  an  idea  of  sternness,  which  oc« 
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easioned  the  heavyj  but  unmerited^  imputation,  among  those  who 
did  not  know  him,  of  ill-nature;  but  he  had  a  heart  as  benevolent 
and  as  feeling  as  man  ever  possessed. 

A  natural  reserve  and  diffidence  which  accompanied  hix)i  from 
]^§  earliest  youth,  and  which  he  could  never  shake  off,  appeared 
to  a  casual  observer,  though  it  was  only  appearance,  like  pride; 
espepially  after  he  became  a  Judge,  when  he  thought  it  his  duty 
to  keep  strictly  up  to  forms,  (which,  as  he  was  wont  to  observe, 
are  now  too  much  laid  aside),  and  not  to  lessen  the  respect  due  to 
the  dignity  and  gravity  of  h^  office,  by  any  outward  levity  of  be- 
haviour. 

In  short,  it  may  be  said  of  him,  as  the  noble  *  historian  said  of 
Mr.  golden ;  "  If  he  had  some  infirmities  with  odier  men,  they 
''  were  weighed  down  with  wonderful  and  prodigious  abilities  and 
'^  excellences  in  the  other  scale.*" 

It  is  now  necessary,  as  at  first  proposed,  to  say  something  of 
tb^  work  here  offered  to  the  pubUc. 

That  it  is  the  genuine  offspring  of  Mr.  Justice  Blackstone'a 
pen,  and  compiled  entirely  by  nimself  from  his  own  notes  (except 
in  one  iD3tance  that  shall  be  mentioned)  there  can  be  no  doubt. 
It  is  contained  in  five  large  Note-books,  all  written  with  his  own 
hand;  and  prepared  for  the  press,  even  to  an  Index,  and  a  Table 
of  Matters.  These  he  still  continued  to  carry  on,  as  he  added  in 
each  Vacation  what  he  had  collected  in  the  preceding  Term. 
The  ivork  reaches  down  to  the  end  of  Midiaelmas  Term,  1779» 
the  last  in  which  he  regularly  attended  his  Court;  his  illness  con- 
fining biip  at  home  the  greatest  jiart  of  Hilary  Term,  1780.  And 
aa  there  is  no  doubt  of  its  being  genuine,  neither  can  there  be  any 
of  his  intention  that  it  should  he  published;  for,  by  a  clause  in 
his  will  he  directs,  ^'That  his  Manuscript  Reports  of  Cases  deter- 
**  mined  in  Westminster  Hall,  taken  by  tmns^lf?  and  contained  in 
*'  several  large  Note-books  be  published  after  his  decease. — ^And 
"  that  die  produce  diereof  be  carried  to,  and  considered  as  part  of 
^'  his  personal  estate." 

This  last  part  of  the  clause  the  editor  here  inserts,  as  an  ex- 
cuse, for  not  making  any  presents  of  the  work;  which  he  does  not 
think  himself  justified  in  aoing,  as  trustee  for  the  author's  children, 
to  whose  emolument  the  profits  are  specificidly  directed  to  be 
applied. 

Th^  reader  must  not  expect  in  the  first  volume  a  regular  series 
of  reports  of  the  determinations  of  any  one  Court,  or  without 
breaks  and  interruptions  in  respect  to  time. 

They  seem  to  be  only  such,  as  he  ha4  selected  out  of  many  from 
his  rough  notes,  either  as  being  of  a  more  interesting  nature,  or 
containiog  some  essential  point  of  law  or  practice,  or  perhans,  such 
only  (particularly  for  the  first  few  years)  as  he  had  taken  toe  most 
accurate  notes  of.  Far  the  greatest  part  of  those  contained  in  the 
first  volume  are  of  the  Court  of  King's  Bench,  but  there  are  some 
of  th^^  Courts  of  Chancery,  Exchequer,  and  Exchequer  Chamber 
on  appeal. 

*  The  Earl  of  Clarendon. 
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They  begin  vith  MidwekiM  Termi  1746,  in  wUeh  he  was 
called  to  the  Bar;  and  there  are  some  of  ever]^  Temii  except  two, 
to  Michaehnas,  1750,  from  whence  there  is  an  intenral  to  Michael- 
mas^ 17fi6^  without  one.    The  reason  of  this,  most  probaUy,  is^ 
that  during  that  period  he  resided  chiefly  at  Oxford,  and  had 
much  of  ms  time  taken  up  in  composing  nis  Lectures,  which  he 
began  to  read  in  17S3,  and  in  preparing  for  which  he  had  been 
for  some  years  before  principally  emidoyed.    This  accounts  for 
his  want  of  leisure  to  revise  such  rough  notes  as  be  might  have 
taken  during  that  period,  and  to  fit  them  £ot  publication,  while 
they  were  fresh  m  his  memory.    In  the  thre^  lollowing  years  he 
attended  the  Bar  only  in  Michaelmas  and  Hilary  Terms,  on  ac« 
count  of  his  Lectures;  oonaequently  iheite  are,  among  these  Re- 
ports, none  of  the  Easter  and  Trinity  Terms  of  those  years;  but 
from  thence  they  c<Hitinue  in  a  regular,  aeries,  except  one  Term, 
when  be  was  indisposed*,  and  the  two  Tentoa  fanmediately  pre- 
ceding his  being  promoted  to  the  Bench,  when  he  attended  the 
Court  of  Exchequer  cmlyf.     Which  dromistaaces  sufficiency 
evince  that  these  Keports  were  all  (eiECept  one)  tdken  by  hknseif. 
That  Qne>  is  of  the  arjopunents  of  Sir  Thomaa  Clarke,  Master  of 
the  Rolls;  Lord  Mansfield,  Chief  Justice  of  the  King's  Bench; 
and  the  Lord  Keeper  Henley,  delivered  in  the  Court  of  Chancery, 
in  Hilary  Term,  1759,  on  determining  the  interesting  cause  of 
Burgess  and  Wkeate,  and  which,  as  appears  by  a  remark  sub- 
ioined  to  it,  was  communicated  to  him  bv  that  mvLt  and  able 
lawyer,  Mr.  Fazakerly;  but  was  aU  franscribed  in  nis  own  hand. 
The  Editor  hopes  the  arguments  are  reported  correcdv;  but  as 
they  are  only  a  copy,  prolmbly  from  a  copv  made  by  a  clerk,  it  is 
possible  there  may  be  some  errors  in  them,  which  the  candid 
reader  will  excuse;  and  lament  with  him,  that  by  the  dreadful 
conflagration  at  the  house  of  the  Noble  Lord  above  mentioned, 
in  June  last,  a  correct  note  of  that  argument  was  lost,  among  his 
other  very  valuable  manuscripts,  whicn  his  Lordship  had  in  the 
most  obliging  manner  given  permission  to  the  Editor  to  examine 
Sir  William  Blackstone's  Note-book  with,  and  correct  any  errors 
that  might  be  found  in  it.    For  this  mark  of  esteem  for  his  late 
departed  Brother,  and  the  kind  manner  in  which  it  was  ofiered, 
the  Editor  thinks  himself  happy  in  having  an  opportunity  of  pub- 
licly expressing  his  own,  and  the  family's  most  grateful  acknow- 
ledgments. 

Fortunately  for  those  whose  interest  is  concerned  in  this  pub- 
lication, and  (it  may  perhaps  be  added  without  impropriety)  for 
the  pubUc  too,  the  manuscript  Note-book  containing  mis  report 
escaped  the  same  fate.  It  was  delivered,  a  few  days  before,  by 
the  Editor  to  Mr.  Justice  Ashhurst,  to  communicate  to  Lord 
Mansfield,  and  happily  had  not  been  sent  to  him. 

The  state  the  Editor  found  this  work  in,  greatly  alleviated  the 
trouble  attending  the  publication;  but  as  he  had  reason  to  think, 
the  learned  Judse  had  not  given  it  the  last  revisal  he  intended,  he 
has  thought  it  his  duty,  before  he  made  it  public,  to  read  the  whole 

•  See  page  627.  t  See  page  681|  toL  2. 
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orer  with  the  utmo6t  attentioii,  and  to  correct  any  literal  errors  or 
omissions,  whidi  the  most  accurate  writer  may  be  BaUe  to. 

It  has  afterwards  gone  through  a  second  revisal  by  a  gentleman 
of  the  profession,^  who,  at  the  Editor's  request,  undertook  to  ex- 
amine the  quotations  firom  reports,  and  other  authors,  in  order  to 
give  to  the  world  as  complete  a  copy  as  possible,  and  that  nothiiig 
might  appear,  throughout,  unworthy  of  the  Compiler. 

How  far  he  has  succeeded  in  tiiat  attempt,  the  Editor  must 
leave  to  the  determination  of  iiie  candid  reader.  As  the  work  of 
Mr.  Justice  Blackstone,  he  has  no  doubt  but  it  will  be  received 
by  the  gentlemen  of  the  profession,  for  whose  use  it  was  intended, 
with  a  particular  degree  of  regard. 

Whatever  errors  may  be  found  in  the  pubUcation,  he  takes  the 
demerit  upon  himself,  hoping  that  the  merit  of  the  work  will  atmie 
for  any  defects  on  his  part,  and  that  due  allowance  will  be  made 
for  the  Editor's  total  ignorance,  till  now,  of  the  business  of  pub- 
lication;— a  task  he  did  not  undertake  as  a  volunteer,  or  as  think- 
ing himself  peculiarly  qualified  for,  but  as  being  called  upon  to 
engage  in  it,  not  only  as  a  labour  of  friendship,  but  as  a  duty  in- 
cumbent on  him,  as  executor  to  the  Author,  and  guardian  o^  Us 
infimt  children. 


Boston  Houu, 
Feb,  20,  1781. 
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Hankey  9.  Trotman. 

JVloTION  for  a  new  trial.     Plaintiff  was  a]  banker;  had  a  No  new  trial 
bill  on  defendant;  for  which  the  defendant  gave  him  a  bill  on  J^*^^t^' 
anoth^  banker^  at  twelve  at  noon,  who  stopped  payment  before  agidnatcYideiiM 
the  next  morning.    The  question  was,  Wheuier  plaintiff  or  nor  Uw. 
defendant  should  stand  to  the  loss;  or  whether  there  was  any  ^^*fc?t»^ 
laches  in  the  plaintiff,  who  ^ot  the  bill  marked  for  acceptance  for  the  receipt 
the  same  night.     On  the  trial,  the  jury  found  a  verdict  for  the  of  bUiior ex- 
defendant.  ^»-^ 

Sir  John  Strange^  Sir  R.  Lloyd,  and  Mr.  Ford^  argued  for 
the  plaintiff,  that  ne  endeavoured  to  receive  the  bill  as  soon  as 
in  the  common  course  of  business  it  used  to  be  received ;  and 
that  some  time  must  be  allowed  for  the  circulating  paper  credit* 

Mr.  Hume  Campbell  and  Straeey,  cotUra,  laid  it  down  that 
a  trading  jury  was  the  best  judpe  of  this  ease,  and  had  not 
gone  against  law  in  this  verdict,  die  law  not  having  pre* 
scribed  any  time  for  receiving  bills ;  and  that  the  Court  was 
not  to  interpose,  unless  the  jury  was  manifestly  wronff. 

Per  Cur\  Lee,  C.  J. — ^I  was  of  opinion  for  the  plaintiff  at 
the  trial,  though  there  was  variety  of  evidence;  but  doubt 
whether  the  verdict  can  be  set  aside,  as  it  is  a  question  of 
*  fact,  whether  there  was  convenient  time  allowed  for  receiving  [      *2       ] 
the  money. 

Wright,  J. — The  jury  is  the  proper  judge  of  circumstances 
and  facts.  But  the  question  here  is.  Whether  the  plaintiff  had 
any  time  at  all.  Some  time  must  be  allowed :  Therefore  I  doubt 
whether  the  verdict  is  not  against  evidence,  imputing  laches  to 
the  plaintiff  where  there  was  none. 

Denison,  J. — Both  juries  and  Judges  have  been  of  different 
sentiments  as  to  this  point*  The  question  is.  Whether  the 
vox  I.  B 
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plaintiff  has  used  a  reasonable  diligence  or  no.  Thia  the  jury 
are  to  ju£^^e  o£  There  certainly  was  time,  though  by  incidental 
circumstances  it  was  very  strait.  The  precedent  would  be  dan- 
gerous to  set  aside  a  verdict,  which  is  neither  against  law  nor 
evidence. 

Foster,  J. — Reasonable  time  is  what  is  sufficient  to  receive 
it  in.  The  verdict  is  not  against  evidence.  Bankers  have  no 
right  to  establish  a  customary  law  among  themselves  at  the  ex- 
pence  of  other  men. 

Rule  nisi  for  a  new  trial  discharged  (a). 

(a)  This  case  has  been  oremiled  in  that 
€iJppkUm  ▼.  SweetapfiUf  Bayley  on  Bills, 
106  (Srd  ed.)  There,  a  Ufl  payable  in 
London  on  demand  was  ghren  to  the 
plaintiff  in  London  at  one  o'clock  in  the 
afternoon,  and  he  did  not  present  it  till 
the  next  morning ;  the  question  was,  Whe- 
ther he  presented  it  in  time.  Lord  Mwu- 
field  left  the  point  to  the  jury,  who  iband 
for  the  defindant;  but  the  Court  granted 
a  new  trial,  because  the  question  was  a 
•Miter  ^/ov,  upon  which  the  Judge  should 


have  decided.  The  jury  found  again  fi>r 
the  defendant,  but  against  the  Judge's  di- 
rection. A  second  new  trial  was  granted, 
and  the  jury  again  found  for  the  defendant; 
and  then  the  Court  refused  to  interfere. 
This  is  recognised  in  RoUon  ▼.  Betmett, 
2  Taunt  888,  where  it  was  held  sufficient, 
that  a  check  should  be  presented  the  day 
next  after  that  on  which  it  is  received :  S.  P. 
Metcalfe  ▼.  HeU,  BuU.  N.  P.  276;  Rick- 
ford  Y.  Bidge,  2  Camp.  587.  See  Daggluk 
V.  Weiherhift  poei,  747. 


The  Kino  v.  SpaicoiNs, 

^"'*"SSfe"*  **'   Motion  for  an  information.  Spriggins  had  mortgaged  a  cop- 

rad  the  Riot     P'^  *  ^^®  executor  of  the  mortgagee  employed  men  to  cut  it 

act,  denied.        down.    The  mortgagor,  not  being  a  magistrate,  read  a  paper 

which  he  said  was  the  King's  proclamation  against  riots ;  but 

it  not  being  proved  to  be  so,  no  information  was  granted  (6). 

(6)  See  12.  ▼.  /nA.  ^  fFigtm,  poet,  47 ;  R.  ▼.  Robuucm,  pott,  541. 


Hale  r.  Castleman. 

XHE  plaintiff's  attorney  had  inserted  in  the  sheriff's  warrant  to 
arrest  tne  defendant  another  name,  besides  those  whom  the 
sheriff  had  directed  it  to,  and  who  arrested  defendant.  On  the 
unless  an  in  use  sheriff's  complaining  of  this,  the  name  was  erased ;  but  the  at- 
made  of  it         tomey  swore,  not  by  him.     Wright,  J.,  was  of  opinion  to  grant 
]  an  attachment  for  tms ;  but  Lee,  C.  J. ,  *Demson  and  Foster,  Js., 
though  they  disapproved  of  the  thing,  yet  thought  an  attach- 
ment too  hard,  as  no  ill  use  had  been  made  of  the  warrant  (c). 


Altering  a  she- 
siiTs  warrant 
no  ground  for 
an  attadiment, 


[      *3 


(e)  If  a  warrant  be  altered  by  the  in- 
sertion of  a  name,  an  arrest  thereon  isiUe- 
flpl;  Bwrtkm  t.  ISmif,  2  Wib.  47;  Hem- 


tin  ▼.  Barron,  6  T.  R.  122 ;  and  see  Boifd 
▼.  Durmd,  2  Taunt  161. 


The  Kino  v.  Charles  Radclipfe. 

S.  a  1  Wib.  150;  Fott  Cr.  L.  40. 

The  prisoner  was  attainted  of  high  treason  in  1716,  for  being 
in  that  rebellion,  and  had  escaped  out  of  Newgate  ^t  was 
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diought  by  coanhrancei  bekig  the  younger  brother  of  the  Earl 

of  Derwentwater^  who  was  then  executed),  and  had  entered 

into  the  French  service.  During  the  late  rebellion  he  was,  with 

other  French  officers  and  troops,  taken  at  sea  on  board  a  ship 

said  to  be  bound  for  Scotland,  and  confined  in  the  Tower  till 

this  Term;  when  the  Attamey-Generalf  on  the  19th  of  No-  f  (Ryder.) 

▼ember  moved  for  a  habeas  corpus  to  bring  him  to  the  Bar  of 

this  Court,  and  he  was  accordingly  brought  up  by  General 

WiUiamson,  the  deputy*lieutenant,  on  the  fist  of  November. 

At  his  firat  appearance  he,  with  some  levity  and  indecency, 
disclaimed  the  jurisdiction  of  the  Court,  as  being  a  subject  of 
the  KLing  of  France,  whose  commission  he  had  borne  these  thirty 
years ;  claimed  the  benefit  of  the  cartel  between  England  and 
France^  and  demanded  that  his  commission  might  be  read :  but  court  win  uke 
the  Court  told  him,  that  could  not  be  done.    He  was  then  called  nonotWof 
to,  to  hold  up  his  hand;  which  he  refused  to  do;  which  the  ^""^"^ 
Attorney  observed  to  be  a  mere  point  of  form,  and  therefore  ^^^      ^ 
insisted  ne  should  be  arraigned  without  it    Lee^  C.  J.,  then 
desired  die  prisoner  to  comply  with  it,  as  a  usual  ceremonv ; 
but  he  refiised,  saying,  if  it  was  a  mere  point  of  form,  it  mignt 
well  be  dispensed  wi£  in  a  stranger;  if  a  point  of  moment,  he  Amignment 
was  detemuned  to  do  nothing  that  might  argue  a  submission  to  mm  hokUogap 
the  jurisdiction  (cQ.     It  was  then  demanded  of  him,  What  he  ^®  ^*'^' 
had  to  say  why  sentence  of  execution  should  not  be  awarded 
against  hun  according  to  his  former  judgment ;  and  was  informed 
that,  unless  he  answered,  sentence  would  immediately  be  awarded. 
He  then  *desired  counsel  to  be  assi^ed  him,  to  advise  him  what  [      #4      i 
plea  to  r^t  upon.    And,  at  his  desire,  Mr.  Ford  and  Mr.  Jod^ 
drel  were  accordingly  assigned  him :  who  desired  time  to  pre- 
pare themselves.   And  the  Monday  following,  the  S4th  of  No- 
vember, was  fixed  to  bring  him  up  again. 

A  rule  was  then  moved  for,  to  admit  the  counsel  to  have  Rule  not  grant- 
access  to  the  defendant,  now  a  prisoner  of  this  Court,  but  Mr.  5^^'f««»  of 
Attorney  objected  to  it ;  unless  leave  was  previously  obtained 
from  the  Secretaries  of  State.  But  Mr.  Solicitor  {Murray)  in- 
formed the  Court  that  he  was  told,  the  Secretaries  had  already 
S*  ven  orders  for  that  purpose.  Whereupon  the  Court  said,  then 
ere  was  no  occasion  for  any  rule,  and  so  none  was  granted. 

November  S4. — ^The  prisoner  was  brought  into  Court,  and 
there  immediately  began  reading  the  cartel,  which  stipulated 
that  all  officers,  qf  mat  nation  soever^  shall  (if  taken)  be  ex- 
chanffed^  &c.  But  the  Court  took  no  notice  of  this,  and  de- 
maiMkd  as  before.  What  he  had  to  ofl&r,  &c.  To  which  after 
acme  delays  he  at  last  answered  (without  holding  up  his  hand) 
that  he  was  not  the  person  mentioned  in  that  record.  Mr.  At^ 
tomey  then  averred  that  he  was ;  and  issue  being  thus  joined, 
a  jury  was  called  to  try  it  at  the  bar  instanier  {e). 

{d)  Holding  up  the  hand  !•  not  neces-  (e)  4  Bla.  Comm.  896 ;  R.  ▼.  CorM, 

wKTf  In  the  caae  of  apeer;  neither ia  iCab-  1  Sid.  1%  1  Lev.  61, 1  Keb.  S44,  Kelyng, 

■liatilyiieoeMuryinthfcaaeoraGoiiuiion  13 ;  jB.  t.  JItgwf, 8  Burr.  1609.  SeeCefl^ 

patmoa ;  3  Hale  P.  C.  S19»  n.  ia) ;  Lord  Dig.  JiaUeu  (W.  2.)  and  the  fimn  of  Ae 

JJelamtrt'M  Ca.,  4  Harg.  SL  Tnala,  211 ;  entry  of  a  trial  inttanter,  4  Bla.  Comm. 

LordMckam'a  Ca.,  Id.  512;  Lord  St4^  App.  r. 
fm^M  Ca.,  T.  Raym.  408.                        B'S 


cooniel  to  a 
•utei 
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ThbKing         The  prisoner's  counsel  then  moved  for  farther  time;  and  ait 
J.     ''  affidavit  was  sworn  in  Court  bv  the  prisoner,  under  the  name  of 

Count  de  Derwentwater,  settuig  forth  that  two  witnesses  who 


No  putdiig  off    were  mentioned  by  name,  and  who  could  prove  he  was  not  the 

atrial  on  a  col-   person  they  would  have  him  to  be,  were  now  at  Brussels ;  but 

l^^ede^^"  would  come  over  if  sufficient  time  was  allowed  to  send  for  them. 

ant  wiu  purge         The  King*s  counsel  (m.  Mr.  Attorney,  Sir  John  Strange, 

himself  of  the     Mr.  Solicitor ,  and  Sir  Thomas  Bootle)  objected  to  this ;  unless 

2J2J[^'*  **y     the  prisoner  would  absolutely  and  directly  swear,  he  was  not  the 

Charles  Radclifie  who  was  attainted  in  1716 :  alleging,  1.  That 

this  was  a  collateral,  not  an  original,  issue.  The  fact  to<be  tried 

was,  not  whether  he  was  guilty  of  treason,  but  whether  he  was 

the  person  formerly  attainted  thereof.     In  original  issues  it  i& 

[      *5       ]  usuid  to  stav  trial  on  such  suggestions;  but  in  *  collateral  ones, 

the  trial  is  always  instanter.    2.  That  by  requiring  such  positive 

oath  from  the  prisoner,  no  injury  can  possibly  be  done  to  him. 

If  he  is  the  traitor  formerly  convicted,  he  deserves  no  indulgence : 

if  he  is  not,  he  may  safely  swear  it.     If  the  prisoner  ^nll  not 

swear  it;  the  Court  will  conclude  him  to  be  the  person,  and  so 

shew  him  no  favour. 

To  this  it  was  replied  by  the  counsel  for  the  prisoner,  that  he 
had  been  confined  for  more  than  a  year  without  being  brought 
to  trial,  or  knowing  what  charge  would  be  brought  against  Imn. 
That  the  Crown  had  taken  this  whole  twelvemonth  to  seek  after 
evidence ;  and  would  not  allow  the  prisoner  a  Term,  nor  even  a 
week,  or  a  day.  For  though  notice  of  his  being  brought  up 
was  given  to  the  prisoner  on  the  10th  instant;  it  was  counter<- 
manded  the  next  day,  and  no  fresh  notice  given  till  the  ni^ht 
before  he  was  brought  up.  As  to  the  first  objection;  allowmg 
a  distinction  to  be  sometimes  taken  between  original  and  colla- 
teral issues,  it  could  hardly  be  admitted  here.  For  if  the  pri^ 
soner  be  not  the  person  attainted  (which  must  yet  be  supposed) 
then  with  regard  to  lidbn  the  issue  is  indeed  an  original  one: 
For  it  is  the  first  time  that  he  has  been  called  to  answer  the 
charge  against  him:  His  fortune,  Uberty,  and  Ufe,  are  equally 
in  jeopardy  now,  as  if  he  had  been  indicted  of  high  treason ; 
and  he  is  entided  to  the  same  indulgence  in  order  to  save  them.. 
The  condition  of  foreigners  would  be  extremely  hard,  and  the 
English  nation  be  odious  to  all  the  world,  if  we  were  to  set  a 
mecedent  of  taking  a  man  on  the  high  seas,  bringing  him  to 
England,  charging  him  with  a  former  conviction  thirty  years 
ago,  and  (when  he  begs  time  to  fetch  his  witnesses  from  beyond 
sea,  in  order  to  clear  Umself)  telling  him  it  is  the  custom  of  our 
Courts,  to  proceed  to  the  trial  of  suph  collateral  issues  instanter. 
As  to  the  second  objection ;  it  is  a  maxim  in  our  law.  Nemo  te-^ 
netur  seipsum  accusare  (e).  To  demand  an  oath  of  this  nature 
b  in  fact  to  force  the  prisoner  (if  guilty)  into  a  self  accusation, 
by  his  silence;  or  else  into  perjury,  by  taking  it.  It  is  true, 
[  ^6  ]  were  he  innocent,  it  could  not  hurt  him:  But  one  *might,  with 
equal  propriety,  object  to  postponing  a  trial  on  an  original  issue 
of  felony  or  treason,  unless  upon  the  same  conditions;  which 

W  Pi^t,  41,  n.  (i.). 
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conditions  have  an  inevitable  tendency  to  overturn  that  funda*     Tu  Km* 
mental  maxim  aforesaid*    As  therefore  it  is  allowed  that  in     ^     ^ 
those  cases  a  trial  may  be  postponed,  upon  such  an  affidavit  as  .    ^p^^J'"*, 
the  present,  they  hoped  the  present  case  was  within  the  same 
reason  {/). 

Sedper  ioL  Cur. — Unless  the  prisoner  will  make  a  positive 
affidavit,  as  required  by  Mr.  Attorney;  the  trial  cannot  be  put 
off!  Mliich  he  refusing  to  do,  a  jury  was  impaneled  on  the 
spot  by  the  under-sheriff  of  Middlesex,  who  attended  for  that 
purpose. 


the; 

liord 

in  collateral  issues  no  peremptory  challenges  are  allowed/M  B. 

He  immediately  subjoins  the  reason;  because  in  such  issues  the 

party's  life  is  not  in  jeopardy* 

On  the  part  of  the  Crown  four  witnesses  were  produced,  of 
whom  the  principal  was  General  Williamson;  who  swore,  that  ' 

the  prisoner  had  in  conversation  confessed,  that  he  was  the  per- 
son in  question ;  and  that  he  had  escaped  out  of  Newgate,  and 
told  him  the  manner  of  his  doing  it* 

On  the  part  of  the  prisoner  no  witnesses  were  produced,  but 
Mr*  Carpentier,  envoy  irom  the  King  of  the  Two  SiciUes;  in 
order  to  prove  how  long  he  had  been  in  the  French  king's  ser- 
vice :  but  he  was  not  permitted  to  enter  into  evidence  on  that 
head.  However  he  desired  Mr.  Carpentier  to  bear  witness  of 
his  frequent  protests  against  the  jurisdiction  of  the  Court* 

The  counsel  for  the  prisoner  observed  upon  the  evidence  to  ^J^'^JJ'^ 
the  jury:  after  which,  the  Attorney-General  (contrary  to  all  ^th^wm«t- 
practice,  as  no  evidence  was  given  by  the  prisoner)  insisted  and  tcr,  in  eoUitenl 
was  permitted  to  reply.     In  which,  he  informed  the  jury  of  the  ^""t  though 
*  prisoner's  refusal  of  the  oath  which  was  tendered  to  him ;  and  [      •  7      ] 
this  he  insisted  was  the  strongest  proof  of  his  guilt.     As  this  ™» ^^^^^J"? 
was  first  mentioned  in  the  reply,  his  counsel  had  no  opportunity  ^,JJ^ 
of  explaining  that  matter  to  the  jury:  Who,  after  withdrawing  ^ 
from  the  bar  about  three  minutes,  found  a  verdict;  that  the 
prisoner  was  the  same  Charles  Radcliffe  who  was  indicted  and 
convicted  in  1716. 

A  fEunt  attempt  was  afterwards  made  to  plead  the  act  of 
grace,  7  Geo.  I.  m  stay  of  execution,  but  the  foundation  of  the 
plea  being  very  slender,  it  was  dropt.  And  the  prisoner  at  the 
bar,  by  the  name  of  Charles  Radcliffe,  was  ordered  for  execu- 
tion on  Monday  the  8th  of  December,  at  the  suggestion  of  Mr* 
Attorney;  who  observed,  that  two  Sundays  woiud  have  inter- 
vened, which  was  the  usual  practice  at  the  Old  Bailey.  The 
prisoner  took  his  leave  of  the  Court,  with  this  speech ;  *'  I  hope 
your  Lord^ip  will  allow  me  time  enough  to  send  to  Lord  Mor- 
ton (then  a  prisoner)  at  Paris;  for  we  are  to  set  out  upon  the 

(/)  See  iL  V.  ITEm,  pott,  510j  and  Lit.  157  b.  (note  285);  2  Hawk.  P.  C. 

Loid  Kenum't  obeenratfam*  on  this  case,  c  43,  •.  6;  Staund.  P.  C.  163  a. 
ptmt,  618.  n.  (*)  VoL  iL  267. 

(g)  4  Bla.  Comm.  ubi  sup.;  Harg.  Co. 
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TBxKiHft     same  journey  together.'*    He  was  accordingly  beheaded  on 
radcliffe.    Tower-hill  on  the  day  appointed  by  the  Court. 


Wi 


HILARY  TERM,— 20  Geo-  H.  1747.— K.  B. 


PowEL  r.  Little. 

Payment  to  the  X HE  plaintiff  had  privately  countermanded  his  attorney  in  this 
piainUff '8  kte  causc.  The  defendant  afterwards  pays  him  the  debt  in  dis- 
'riidfouUca^  pute,  for  the  use  of  the  plaintiff.  And  the  Court  held  it  a  good 
of  the  Court,  payment;  because  the  attorney  was  changed,  without  leave  ob- 
wui  be  good.      tained  from  the  Court  (a). 

(a)  But  payment  to  an  agent,  employ-  ton,  2  Doug.  6S3 :  fee  MtrUm's  Ca.  2 
ed  to  toe  by  plaintiff*!  attorney,  is  not  Show.  189;  Kayev.  ileouUtef ,  jmi t,  1328. 
payment  to  the  plaintiff;  YaiM  y.  Freckk' 


IN  THE  EXCHEQUER  CHAMBER. 
Holdfast  on  demise  of  Ansty  «.  Dowsen. 

John  Thompson  being  seised  in  fee,  by  his  last  will  devises 
lands  to  Dowsen  for  life;  with  remainder  to  his  issue  in  tail: 
He  also  devises  a  legacy  of  10/.  each  to  John  Hales,  and  Eliza- 
beth his  wife,  and  an  annuity  or  rent-charge  for  life  to  Eliza- 
beth Hales,  to  her  separate  use,  charged  on  his  real  and  per- 
sonal estate;  which  he  also  charges  with  the  payment  of  all  his 
legacies.  John  Hales  was  a  subscribing  witness  to  the  will; 
and  after  the  death  of  testator,  refused  to  accept  his  legacies  of 
10/.  when  tendered.  Dowsen  the  devisee  enters  on  the  land, 
and  Ansty  the  heir-at-law  brought  an  ejectment  to  try  the  vali- 
dity of  the  will.  The  jury  found  the  facts  above  stated;  and 
V.  Strange,  the  Court  of  King's  Bench  determined  in  favour  of  the  plaintiff^ 
*^^^-  that  the  will  was  not  properly  attested  by  three  credible  wit- 

nesses; on  account  of  the  interest  of  John  Hales.     Dowsen 
r      *  9      ]  brought  a  writ  of  error  in  the  Exchequer  Chamber,  •where  it 
was  argued  the  10th  of  February,  the  18th  of  February,  and 
the  3d  of  March,  1746. 

Sir  John  Strange  for  Ansty,  the  defendant  in  error. — The 
law  is  jealous  of  nie  credit  of  judges,  officers,  jurors,  and  wit- 
nesses. Judges  cannot  judge  in  their  own  county.  Various 
exceptions  are  allowed  to  sheriffs,  &c.  Various  challenges  to 
jurors,  who  are  to  be  omni  exceptione  nuijores  (6).  The  Taw  is 
no  less  jealous  of  witnesses,  especially  with  regard  to  devises* 
By  common  law,  no  estate  greater  than  for  term  of  years  was 
deviseablebywill;  Co.Lit.lllb;  Wright  Ten.  172, 173,174. 
VHien  uses  were  introduced,  uses  were  devised,  Plowd.  SOSb, 

(6)  Co.  Lit;  156  a. 
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and  ce«liiy9«tf  Me  could  coinpeltbe  execution*  Bytheitatoie  RoLWMt 
of  Uaes,  27  Hen*  8,  the  posaesrion  was  drawn  to  the  use,  where- 
by uses  were  no  longer  deyiseabie.  The  stat.  3S  and  95  Hen*  8, 
gaTe  leave  to  devise,  in  writing  made  during  the  life  of  the  de- 
visor, two  thirds;  which  the  stat.  12 Car.  2,  extended  to  the 
whole  of  his  estate:  Then  came  the  stat*.  S9  Car.  2,  whick  the 
preamble  declares  to  be  a  guard  against  firaud.  By  construc- 
tion of  the  SSHen.  8,  bare  notes  in  another's  hand-writing  were 
allowed  as  wills;  Aiiders.  S4;  KeOw.  S09;  Dyer,  72;  Cro. 
Eliz.  100.  The  present  statute  adds  signing  either  by  the 
party,  or  by  some  other  person  in  his  presence,  or  by  hu  ex- 
press (fl.  e,  verbal)  direction.  Sealing  is  no  signing  within  the 
act,  3  Lev.  1 ;  though  the  name  wrote  at  the  beginning  in  die 
testator's  own  hand  is;  SRep.  86(c).  The  statute  also  re- 
quires attestation  and  subscription  by  witnesses  that  they  may 
be  certain  of  the  instrument  which  they  attest:  And  this  in  the 
presence  of  the  testator.  They  must  also  be  three  credible 
witnesses  (d)«  *A  man  may  be  a  credible  person,  though  not  a  [  *^  10  ] 
credible  witness.  Hales  is  an  interested  witness.  His  wife  has 
a  rentrcharffe  on  the  lands  devised.  His  Icjgacy  is  also  charged 
on  both  red  and  personal  estate ;  and  the  jury  have  not  found 
the  perscmal  to  be  fimd  sufficient.  He  who  is  to  gain  by  the  Q^-f  y^  P* 
will,  is  not  the  credible  witness  meant  by  the  act,  and  Lord  *'- 
Hale  who  penned  it.  The  word  credible  is  not  added  in  the 
next  clause  of  the  act,  touching  revocations;  because  less  so- 
lemnity is  necessary  to  reinstate  the  heir  than  to  disinherit 
him  (e).  In  a  parol  will,  the  derisee  could  not  be  a  witness, 
Styl.  870 :  and  shall  he  be  allowed  in  a  written  one  according 
to  the  statute?  A  witness  cannot  be  credible  if  liable  to  sus- 
picion. Lea  and  lAbb^  Carth.  35  (/),  Two  witnesses  to  a 
will,  and  two  others  to  a  codicil,  not  allowed  to  be  three  put 
together ;  Hil.  16  Geo.  2,  K.  and  SergUtm  {g).  The  stat.  W. 
3,  of  deer-stealers,  and  the  stat.  Ann.  concerning  game,  men- 
tion credible  witnesses.  It  was  determined,  6  Geo.  2,  that  par- 
takers of  the  poor's  rate  were  not  so,  because  ihey  have  a  share 
in  the  penalties.  At  what  time  must  the  witness  be  credible  (A)? 
At  the  time  of  attestation;  not  when  he  is  called  to  prove  the 
will.  Were  he  to  release  his  own  lency,  and  wife's  annuity, 
he  would  not  be  a  credible  witness.     Suppose  a^rtain  age  or 

(c)  See  Cole$w,  Tneoikkk,  9  Vei.  J,S48.  cannot  be  revoked,  bat  by  an  imCmiDcnt 

(d)  DeTuea  are  to  be  attested  and  aub-  eieculed  according  to  the  ■olcmnltiet  re- 
scribed  hi  the  pretence  of  the  testator,  by  quired  by  that  statute,  or  by  burning,  can- 
three  or  four  ere^lMa  witnesses.  The  term  celttng,  tearing,  or  obliteiadng  the  same  by 
"  credible"  is  to  be  conatmed  in  thia  paa-  the  teatator  himaelf,  or  by  hia  dircctiona : 
aage  aa  aynonymoua  with  '*  competent ;"  per  Ld.  Mat^feld  in  Bwrtnukaw  ▼•  Oil- 
p9r9fiiies,C.hinPeiubek^.M4id[in4er,  hert,  lCowp.49,  52;  aee  1  Doug.  S44, 
WiUes,  66(1.  Ld.  Mttt^fUld  thought  the  n.  (2),  and  C/ymsr  ▼.  LUikr,  poU,  346 : 
word  '*  credible"  inaccurate,  aa  to  which  alao  Onlonc  v.  Tffrer,  1  P.  Wma.  848,  and 
see  IVyndkam  r.  CJhetisywi,  1  Burr.  418,  aomeobaenrationsonthiacaaeinlPowellea 
419,  Mndpoti,  98.  S.  C.  See  also  Hindtm  Denaea  (edit  by  iayman),  p^  591,  598. 


▼.  JTsrsfy,  4  Bum's  Eec.  L.  9f  (7th  ed.);         (/)  8  Mod.  262,  1  Show.  69,  S.  C. 
leffiMa  V.  Brmkf,  IS  Bast,  250,  and         (g)  i  " 

tsea  there  cited;   PMppt  t.  FUektr^  6         (ft)  J 

«nnt.  220,  and  Low  r.JplM,  pott,  865.  2  Ves.  { 

(ff)  Since  the  sUtnto  of  frauds,  a  wilf  Id.  42. 


B€ttUan  V.  Bromlep,  IS  Bast,  250,  and         (g)  2  8tnu  1181. 

cases  there  cited;   PMppt  r.  Fitcktr,  6         (h)  PtfM  r,  Lhfd,  1  Ves.  Sen.  508, 

T«nnt.  220,  and  Imps  t./sIMt,  pott,  865.     2  Ves.  Sen.  874 ;  Oljfnw.  JBmk  tf  Submit 
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HoLOTAst      dignity  were  requisite  to  qualify  a  witness,  must  not  ihat  be  at 
*^'  the  time  of  attestation  i    Can  a  child  be  a  witness  and  prove  it 


Dowsbm; 


.y 


when  grown  up  ?  It  is  not  in  the  power  of  a  legatee  to  deter* 
mine^  who  shall  have  the  estate,  by  accepting  or  refusing  his 
legacy.  By  the  civil  law,  the  witnesses  must  be  credible  cum 
signarent,  C.  6,23,  L  Suppose  a  witness  becomes  infamous, 
that  does  not  vacate  the  will,  but  he  shall  be  considered  as 
dead;  Jones  and  Mcuon^    P.  2  Geo.  2  (t),  allowed  on  Ward 

[  *1 1  ]  of  Hackney's  being  witness  to  a  bond.  *  Hilly ard  and  Jenynss 
1  Ld.Raym.505,  Comyns91,94,  Carth.  514,  Cas.  temp.  W. 
^ ;  a  devisee  in  remainder  was  witness  to  a  will,  and  not  allowed. 
Objection* — Hales  is  a  good  witness,  quoad  the  devise  to  the 
defendant ;  for  in  the  case  in  Carthew,  the  devise  is  bad  to  the 
witness,  and  he  is  a  bad  witness  to  that  devise.  So  savs  the 
book.  But  there  were  no  other  lands  devised  in  the  will,  than 
those  to  Hillyard.  Answer. — Hales  would  not  be  a  credible 
witness,  even  if  his  wife's  annuity  were  charged  on  other  lands; 
3  Mod.  263.  A  witness  must  be  credible  in  toto^  or  not  at  all. 
Suppose  four  estates  devised  to  four  difierent  persons,  who  all 
witness  the  will.  Are  they  credible  witnesses  to  each  other's 
respective  devises,  and  not  to  their  own?  There  is  only  one 
instance  where  the  statute  has  been  loosely  construed.  Salk. 
688 ;  1  Ld,  Raym.  507,  the  attestation  in  the  testator's  pre-< 
sence  allowed  to  be  sufficient,  by  a  possibility  of  seeins  through 
a  glass  door  {k).  But  this  was  at  uie  testator's  particular  re- 
quest. 

Serjeant  PHme  for  Dowsen,  the  plaintiff  in  error. — We  are 
not  to  be  bound  by  the  nice  scruples  of  the  civil  law,  with  re- 
spect to  witnesses ;  nor  indeed  is  civil  law  so  nice  in  testament- 
ary cases  as  supposed.  Domat.  2,  8,1,  3,  8,  9,  10.  Hceres 
non,  legaiarius  potest  esse  testis.  By  hceres  is  meant  the  hceres 
foetus,  or  executor  (2).  A  small  legacy  is  no  objection  to  a  wit- 
ness ;  1  Mod.  254.  In  a  devise  to  the  poor  of  a  parish,  inha- 
bitants are  allowed  to  be  witnesses,  2  Sid.  109;  De  minimis 
non  curat  Lex,  F.  N;  B.  107.  Elizabeth  Hales'  annuity  is  not 
in  the  power  of  the  husband.  His  interest  therefore  is  very 
small.     Domat,  in  the  same  section,  says,  an  executor  may  be 

[  *1S  ]  a  witness,  if  he  did  not  know  the  contents  of  the  will.  *Swin- 
bum,  4,64, 11.  Godolph.  O.  L.  67.  The  testimony  of  a  le- 
gatee may  be  good  for  the  rest  of  the  will,  though  not  for  his 
own  legacy.  As  to  3  Lev.  1,  the  practice  is  now  otherwise  at 
Nisi  Prius.  Where  a  new  clog  is  laid  on  devises,  as,  by  the 
stat.  29  Car.  2,  the  Court  will  not  enlarge  the  meaning  of  the 

(0  2  Str.  SSa.    When  the  plaintiff  that  case  from  the  preceding;  Swire  v. 

was  the  only  nindving  witnesi,  and  alio  Belk  5  T.  R.  371. 
administrator  de  bonU  mom  of  the  obligee,         (ft)  In  fiivour  of  attestation  it  is  presum- 

proof  of  the  hand- writing  of  the  obUgor  ed,  that  if  the  testator  might  see,  he  did 

was  allowed ;  Godfrey  ▼.  Nerriit   1  Stra.  see.    But  where  the  devisor  cannot  by 

34.   So  an  executor;  C^ois  v.  2Vacy,  1  P.  possibility  see  the  act  doing,  that  is  out  of 

Wms.  289.    But  where  the  witness  was  his  presence;  Doe  ▼.  Afm^oU,  1  M.  &  S. 

interested  at  the  time  of  attestation,  and  294. 

also  of  the  trial,  there  proof  of  hand-writ-         (0  As  to  this  point  see  Harris'  Justinianj 

ing  not  allowed :  the  Court  distinguishing  Lib.  II.  TiU  X  SccU  III. 
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words.    On  the  statutes  of  hue  and  cry,  the  plaintiff  may  be  a     Hoi.dvuv 
witness;  and  credible  if  the  jury  think  proper.    Here  too,  the      ivJL. 
statute  of  frauds  requires  a  witness  generaUv ;  whether  credible  '  - 

must  be  determined  by  a  jury.  It  is  truCi  tnat  a  commoner  can- 
not be  a  witness  as  to  rights  of  common;  Hob.  92  («)•  But  it 
is  his  own  right  that  is  trying.  So  of  parishioners  with  respect 
to  a  modus.  As  to  the  time  of  the  witness  being  credible :  1 
lid.  Ravm.  7S0,  Salk.  691,  legatees  were  admitted  to  be  wit- 
nesses, having  receiyed  or  released  their  lecades.  1  Sid.  S15, 
a  legatee  may  be  a  witness ;  though  he  m&ea  over  his  legacy, 
e^en  pending  trial.  Lea  and  LiM  proves  nothing  to  the  pre- 
sent purpose.  Tender  and  refusal  of  a  legacy  amounts  to  an 
absolute  renimciation  of  it;  and  besides,  here  die  real  estate  is 
only  chargeable  with  legacies  conditionaUy,  if  the  person- 
al is  not  sufficient.  A  unll  may  be  good  in  nart.  Thus  a 
devise  of  all  lands  was  void  by  the  stat.  SS  Hen.  8;  as  to 
one  third  only,  but  good  as  to  the  remaining  two  thirds.  If 
a  disseisee  enters  on  part  only  of  the  land  disseised,  his  wiU 
will  be  good  pro  tanto*  If  a  devisee  of  land  dies,  living 
the  testator,  a  devise  to  the  remainder^man  is  good.  *  Max-  [  *^^  ] 
im:  Opinio  qua  favet  testamenio  est  tenenda.  No  suspi- 
cion ot  fraud  m  this  case.  Qu*  What  interest  has  Hides?  If 
Dowsen  gets  the  estate,  how  will  he  get  his  annuity?  Will 
he  distrain?  If  he  does,  he  can't  avow  under  the  wOl;  for  we 
admit  he  cannot  be  a  witness  to  prove  his  own  rent-charge* 
Godolph.  455,  459.  Swinbum,  7,  sect  SO,  21.  Testator,  by 
making  Hales  a  witness,  shews  he  meant  to  revoke  his  legacy* 
It  is  an  implied  revocation.  For  wills  must  be  so  construed  as 
to  make  them  stand  entirely  if  possible.  If  two  directly  oppo* 
site  designations  in  same  will,  the  latter  must  stand.  The 
testator  must  be  supposed  to  know  the  statute;  therefore  by 
calling  Halea  as  a  witness,  who  was  before  a  legatee,  which 
capacities  are  wholly  inconsistent  with  each  other,  he  virtually 
rescinds  the  legacy.  The  attestation  is  an  essential  part  of  a 
will,  as  well  as  of  a  deed.  Hence  it  follows,  that  the  will  is 
good  with  respect  to  every  body  but  John  Hales.  The  case 
of  Oxenden  and  Penrice{n)  does  not  interfere  with  this  argu« 
meht.  As  to  the  case  put,  of  four  witnesses  to  a  will  contain- 
ing four  different  devises,  one  to  each  witness  respectively; 
there  three  come  to  support  the  devise  to  the  fourth  subscrib- 
ing witness.  That  not  the  case  here.  Plaintiff  in  error  no 
witness  to  the  will.  The  rule  is,  that  a  legatee  cannot  be  a 
good  witness,  quoad  himself  or  any  other  witness.  See  Go- 
dolph. 67.  And  then  each  witness  must  lose  his  own  legacy  of 
course,  to  qualify  himself  to  be  a  witness. 

Mr.  Chmdry  for  defendant  in  error. — ^The  legacies  are  in  law 
the  same  as  if  both  to  John  Hales.  No  distinction  of  property 
between  husband  and  wife.  The  annuity  is  also  the  husband's; 
he  might  distrun  and  avow  for  it.  If  Hales  therefore  is  com- 
petent and  credible,  *who  is  not?  Judges  can  never  have  abso*  [     *  14     ] 

(»)  See  Stork.  Et.  Part  IV.  ^  391.  (•)  2  SiOlu  691. 
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lute  certainty  of  facts;  that  arising  from  a  man's  own  mind.— ^ 
Seldom  demonstration:  for  the  medium  must  be  clear  to  con- 
stitute  that;  and  the  medium  is  usually  a  thing  to  be  tried. — 
On  such  trialj  written  evidence  is  the  best  kind,  and  parol  will 
seldom  be  admitted  where  the  other  can  be  had.  Amon^  parol 
evidence,  no  interested  witness  can  be  admitted,  though  ne  is 
interested  illegally  or  consequentially  only.  Where  an  interested 
witness  is  forward  to  prove  a  deed,  he  is  to  be  the  more  sus- 
pected. Interested  witnesses  have  been  rejected  on  the  trial  of 
commons  and  modus's.  The  objection  of  high  antiquity;  Co. 
Litt.  6;  Salk.  S83.  Remainder-man  expectant  on  an  estate 
tail  cannot  be  a  witness,  though  his  estate  is  in  the  power  of 
another.  Here,  Hales  is  embarked  in  the  same  venture  with 
the  devisee.  The  question  is  the  validity  of  the  attestation,  and 
surely  Hales  shall  not  be  a  witness  to  this.  He  is  witness  to 
the  title  of  his  own  annuity.  Styl.  370;  Legatee  no  witness. 
1  P.  Wm.  10;  Children  of  legatee  witnesses  to  a  will:  will  re- 
jected by  the  delegates.  1  Ld.  Raym.  730;  Testator  gave  le- 
gacies to  servants  Bving  with  him  at  the  time  of  his  death:  two 
servants  witnesses;  their  testimony  not  good,  though  their  in- 
terest uncertain  at  the  time  of  subscribing.  6  Rep.  15  b,  gives 
the  reason  why  common  law  would  not  allow  the  devise  of  lands. 
Wills  have  introduced  more  fraud;  roguery,  and  penury,  than 
anv  other  conveyance.  Rogues  think  to  compound  for  their 
villanies  by  giving  donations  to  hosnitals,  &c.  Misers  grow 
more  tenacious  in  their  Uves,  as  they  Know  they  can  eive  when 
they  die.  It  is  a  mistaken  notion,  that  of  favouring  we  exec9^ 
[  *15  ]  /toit  of  wills;  the  favour  is  due  to  the  coii^eiifo.  *  Q)urts  of  jus- 
tice should  not  refine  on  the  statute  of  frauds;  for  such  renne- 
ments  would  let  in  the  mischiefs  which  the  statute  was  meant 
to  prevent.  The  act  is  a  sure  guide.  Lea  and  Libb  shews  the 
strictness  wherewith  this  act  has  been  construed.  Departing 
from  the  statute  in  favourable  cases,  may  be  a  precedent  in  those 
which  are  not  so.  Three  witnesses  is  the  degree  of  evidence 
which  the  act  requires.  Two  may  swear  true,  and  so  may  one/ 
but  the  evidence  is  not  so  credibte.  Hales  is  no  witness,  even 
with  respect  to  Dowsen;  being  under  an  undue  bias.  The 
case  in  2  Roll.  Abr.  685,  where  four  were  indicted  for  peijAry 
and  admitted  witnesses  for  each  other,  was  in  a  personal  cause; 
but  Hales  is  to  establish  a  deed.  If  by  Hales's  evidence  ihe 
lands  shall  pass,  the  annuity  must  pass  too.  He  is  witness  to 
the  execution,  which  must  extend  to  the  whole  will;  for  a  will 
is  an  entire  thing.  A  will  cannot  be  good  or  bad,  in  part  only, 
for  want  of  due  attestaticMi.  Shall  a  witness  be  competent  as  to 
part?  Can  any  one  devise  be  void  for  want  of  due  attestation? 
The  argument  for  a  partial  validity,  drawn  from  the  devise  of 
lands  in  chivalry,  proves  the  contrary  of  what  it  was  alleged  for; 
being  still  an  entire  will  9^8  to  what  the  testator  can  dispose  of. 
The  distinction  of  a  legatee's  not  being  a  ffood  witness  quoad 
his  own  Wacy  or  that  of  any  odier  witness,  how  is  it  pounded  ? 
This  is  onfy  made  to  evade  the  case,  and  is  a  doctrine  fruitfril 
of  absurdities.    As  to  the  revocation  of  legacy  by  calling  the 
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legatee  to  witness ;  testators  are  not  supposed  to  know  the  Iaw»     HoLwtiir 
and  therefore  the  law  is  faTourable  to  cantenU  of  wills.   So  that  J\ 

he  cannot  be  suppoeed  to  have  intended  such  rerocation.    Be*  *  - 

sides  Ais  is  mere  supposition  against  the  clear  words  of  die 
statute.    •Witness  must  be  credible  at  the  tnne  of  attestation,  [     *  16     ] 
as  is  plain  from  the  words  of  the  act.     He  cannot  become  cre- 
dible afterwards  by  releasing  or  receiving  his  legacy,  for  diat  is 
confessing  he  was  once  not  a  credible  witness. 

Serjeant  Prime  in  reply. — ^Hales  cannot  arow,  if  he  distrains 
for  lus  annuity;  for  he  must  then  prore  the  wilL  As  therefore 
he  can  receire  no  present  benefit  from  it,  there  is  no  present 
interest  in  him,  nor  m  his  wife  during  his  life.  Remainder-man 
after  estate  tail  has  an  estate  vestra  in  him,  while  estate  tail 
subsists ;  though  tenant  in  tail  may  derest  it  afterwards.  There- 
fore he  is  witness  in  proprid  eauuA.  Pauper  cannot  be  witness 
on  prosecution  upon  the  fame  law,  because  he  is  to  receive  the 
pexialty.  It  is  his  owii  titte  that  is  tmng.  Styl.  S70,  is  an  ano- 
nymous note,  no  judicial  opinion.  Allowing  that  a  witness  must 
be  competent  tempore  Hgnandi^  if  he  is  only  a  witness  to  the 
execution,  not  the  contents,  as  is  said;  what  bias  is  he  under? 
He  would  most  naturally  presume  he  was  not  interested  in  the 
will,  because  called  to  attest  it  The  law  will  not  presume  that 
he  knows  the  contents.  No  authority  dted  to  shew,  that  de- 
visee or  legatee  may  not  be  a  competent  witness  quoad  aUoe* 
Nor  that  alegatee,  even  though  he  nas  not  released,  may  not 
be  a  ^ood  witness  to  the  execution  of  a  wilL  Nor  that  a  legatee 
is  entitled  to  his  legacy  by  that  will  which  he  witnesses.  A  man 
may  be  supposed  ignorant  of  the  law,  in  order  to  forward  his 
intent,  not  to  defeat  it.  Godolph.  455,  marg.;  litt  368; 
Perk.  478;  Pfewd.  84^,  8M.  An  act  d<»ie  by  a  testator,  re- 
p^nant  to  any  part  of  a  testament,  is  a  repeal  of  that  part  of  it. 
*  Wills  were  a  great  accession  to  the  people,  as  they  delivered  us  [  17  J 
from  one  of  the  bonda^  of  feudal  tenure ;  under  which  tenants 
were  not  suffered  to  dispose  of  their  lands,  because  lords  would 
lose  Aeur  marriage,  ward,  and  relief.  Every  devise  is  by  the 
words  of  the  statute  supposed  to  be  separate.  Lentee  cannot 
be  a  witness  to  the  legacy  of  a  brother  witness;  hecause  the 
brother  witness's  legacy  is  by  act  of  law  rescinded  also.  In  Lea 
and  lAbb  it  is  only  determined  that  two  cannot  be  three  f  there 
were  never  three  present  at  once.  The  question  was.  Whether 
a  witness  to  a  codicil,  was  so  to  the  will;  that  is,  whether  he 
was  absolutely  a  subscribing  witness;  not  whether,  supposing 
him  a  witness  as  Hales  is,  he  was  competent  or  credible. 

N.  B.  This  cause,  before  judgment  given,  was  compromised 
by  the  parties;  but  gave  occasion  to  stat.  S5  G.  2,  c.  6(o). 

(o)  By  wbich  it  b  profided,  1. 1,  thatif  loch  penon ttteMiDStli0«xccadoD,OTaiiy 

any  penonihall  attest  the  ezecudoD  of  any  penoo  eUdtning  under  Un,  be  utteily  null 

win  or  oodidl  (to  whom  any  beneficial  de-  and  Toid;  and  such  pcnon  ehall  be  wA^ 

▼iae,  legacy,  esUte,  intereit,  gift,  or  ap-  mittedaiawitnentOtheeiccBtkmof  fodi 

pointment  afliecting  any  real  or  pcnonal  will  or  eodidl,  within  the  intent  of  tht 

ertnte,  except  chargei  on  land,  ftc  Ibrpay-  S9  Car.  S,  c.  8,  s.  5,  notwithalanding  tnch 

ment  of  debu,  tfaaU  be  giTen),  such  doTiac,  deviae,  legacy,  ftc.    This  act  extends  to  a 

legacy,  ftc  shall,  so  ftr  only  as  concerns  legacy  though  of  personal  property  only; 


IT 
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Xecf  Y.  StamengUl,  17  Ves.  Jim.  508: 
but  in  Brett  ▼.  Brett,  3  Addanu'  Eoc  Rep. 
S22,  Sir  John  NicboUg  says,  the  dediion  m 
Lee9  ▼.  StmmersgiU  is  bad,  bemg  founded 
on  erroneoos  infonnation  given  to  the  Mas^ 


ter  of  the  RoUa  (Sir  Wm.  Grant)  ai  to  thd^ 
understanding  and  practice  of  the  Ecdeai- 
astical  Coorts  in  reject  to  this  psrticnlar 
statute. 


[     18     3 
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No  information 
against  a  hus- 
band for  endea- 
vouring to  re- 
take his  wife, 
contrary  to  ar- 
ticles. 


The  King  r.  Lord  Vane. 

Lord  vane  mamed  A.  D.  1734.  By  the  marriage  settle- 
ment 400/.  per  annum  pin-money  settled  on  Lady  Vane ;  to  which 
Lord  Vane  added  afterwards  800/.  more.  Soon  after,  she 
libelled  him  in  the  spiritual  court  for  cruelty,  but  nothing  done 
upon  it(o).  New  articles  were  made  A.  D.  1737,  reducing  tlie 
700/1  to  500/,  per  annum,  with  covenant  on  the  part  erf  Lord 
Vane  to  permit  her  to  go  where,  and  when,  and  live  with  whom 
she  pleased.  They  cohabited  again;  but  she  soon  left  him  and 
went  to  Germany,  whither  he  pursued  her,  but  could  not  find 
her.  He  applies  to  Chancery,  and  obtains  an  injunction  to 
suspend  the  articles.  They  cohabited  again  in  1744(6),  and  he 
behaved  very  tenderly  and  went  to  Bath  with  her.  In  Decem- 
ber she  eloped  again,  grew  very  expetisive,  and  kept  bad  com- 
pany at  Femhall  in  Essex.  In  August  1746,  he  came  there 
with  two  persons,  armed  only  as  travellers;  got  into  the  house, 
and  endeavouried  to  persuade  her  to  return  to  him,  but  to  no 
purpose.  She  got  away  by  stratagem,  and  locked  him  in,  la 
September,  he  came  and  jtook  forcible  possession  of  the  house^ 
She  moved  for  an  information  for  this  breach  of  the  peace,  con- 
trary to  the  articles  of  1737. 

ButjaerLEE,C.  J.,  Foster  and  Denison,  Js. — Articles  must 
be  supposed  articles  of  reconciliation,  not  of  separation.  This 
a  strange  clause  to  be  inserted  in  such  articles:  we  will  not 
determine  its  validity  by  granting  information;  which  cannot  be 
done,  without  putting  a  crimind  and  scandalous  construction 
[  •ig  ]  upon  it.  Lady /iafrftWoft'5  case  was  very*  different.  Ifthear-i 
tides  are  valid,  there  is  a  proper  remedy  by  civil  action(c). 

Information  denied. 


(a)  See  Lord  Fane  v.  Lady  Fane,  Bar- 
nard. C.  R.  135,  and  Wkorewood  v.  Wkore- 
wood,  Finche's  R.  153. 

(6)  It  appears  that  Lady  Vane  had  ex- 
hibited- articles  of  the  peace  against  her 
husband  propter  eeevUiam  \n  M.  T.  1743, 
and  that  the  security  required  was  lOOOZL 
for  Lord  Vane  and  his  bail  in  SQQl  each; 
13 East,  171,  n.  (o);  2  Stra.  1202,  &  C. 

(c)  A  wife  separated  by  articles  in  con- 


sideration of  money  recdved  by  the  hus- 
band, with  covenants  fiom  him,  cannot  be 
seised  by  him  or  forced  to  live  with  him ; 
R.  V.  Meade,  1  Burr.  542;  R,  v.  LMter,  or 
Lady  RawUneon's  Case,  1  Stra.  478,  8  Mod. 
22:  see  A.  v.  Robinton,  post,  541,  and 
Head  v,. Head,  3  Atk.  547.  A  party  ap- 
plying for  an  information  must  waive  his 
right  of  action ;  R,  v.  Sparrow,  2  T.  R. 
198. 
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Walkhousb  r.  Derwbnt  and  Larwood. 

A.T  Norfolk  Quarter-Sesdons,  an  order  of  two  jusdoes  relating  Cmut  wui 
to  a  case  of  bastardy  was  confirmed.  Plaintifir  was  counsel  for  ^^'^ 
the  order^  defendants  against  it.  They  afterwards  laid  a  wager^ 
that  the  Court  of  K.  B.  would  quash  the  order;  and  articles 
were  drawn,  by  which  the  defendants  agreed  to  bring  a  cer- 
tiorari  in  order  to  try  it.  On  de&ult  of  so  doincf,  the  plaintiff 
brought  an  action  on  the  articles.  It  was  moTed  on  behalf  of 
the  defendants,  that  the  proceedings  should  be  staid,  and  the 
articles  deUyered  up. 

Per  Cur. — ^We  desire  the  gentiemen  would  make  an  end  of 
it  between  themselyes,  and  not  let  us  hear  any  more  of  it,  it 
bdng  a  very  improper  thing  (i/). 

{i)  la  /mm  ▼.  Rtmdall,  1  Cowp.  37,  it  The  Court  wQl  not  try  an  action  upon  a 

was  hdd,  that  an  action  lies  to  foooYcr  wager  on  an  abstract  quesdon  of  law  or 

nooney  won  upon  a  wager,  "  Whether  a  Judicial  practice,  not  arising  out  of  dreum- 

decree  of  the  Court  of  Chancery  would  be  stances  really  e^dng,  in  which  the  parties 

rewentd  or  not  on  appeal  to  the  House  of  have  a  legal  interest ;  Haikm  ▼.  Gmeras, 

Lords :"  but  Lord  Mtm^ld  said,  if  it  had  IS  East,  S47,  %  Camp.  408.    See  Brmm 

been  laid  with  a  lord  of  Ftoliament  or  a  ▼.  Lscssn,  8  H.  BL  43,  and  Pbtsell  ▼. 

judge,  it  would  have  been  Toid  from  Its  KnmoUr,  2  Atk.  884. 
tendency;  AUei^  t.  Amtm,  1  T.  R.  60. 


The  Kino  v.  Webb. 

Webb  was  captain  of  a  sloop  of  war,  and  had  pressed  Cap*  information  far 
tain  Wager,  of  a  merchant  ship,  to  serve  as  a  common  seaman.  |^* ' 
For  this,  an  information  was  granted,  because  though  pressing   ^' 
may  be  warrantable  in  nationid  emergencies,  yet  Webb  appears 
to  nave  exceeded  his  power  and  to  lutre  acted  maliciously. 


Spelman*s  Case. 

JLC.  lWils.159. 

JjIOTION  torechange  the  venue  into  Middlesex,  because  Middicsex  is  the 
Sjpefanan  the  plaintiff  was  a  barrister;  allowed  to  be  good  cause,  ^«"»«  •»»'*'• 
it  proved  by  affidavit,  but  not  otherwise  (e).  "■*^* 

(e)  Baeomy.  Ramttff,  Sty.460;  Thamp'  aH<cr  dirs<f,  or  jointly  with  his  wife  or  other 

ssn  ▼•  SenggMf  8  Show.  176;  lUw  t.  Jlas-  person,  or  be  defendant,  he  has  no  such 

Ml,  Id.  848;  WimgfUU^B  Case,  1  Mod.  64;  privilege.    So  seijeants  at  bw;  Pr.  Reg. 

Jkmmtm  y.  Ling,  Salk.  068;  Bummgh  y.  480:  so  attomics;   P^e  t.  liigk,  pMi, 

Wmu,  8  Lord  Raym.  1556,  8  Stra.  888.  1065. 
But  if  he  sue  as  a  eomnion  peiaon,  or  em 
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Shorter  0.  Packhurst. 

Attarney'ipif.    XF  tibe  {JaintifF  is  attorney  in  B.  R.  and  the  defendant  is  so 
"^'^^^  likewise^  privilege  will  be  aUowed  (/)•  Secus  if  plaintiff  belongs 

to  C.  B.  and  defendant  to  B.  R.,  for  defendant  is  not  supposed 

to  be  present  in  C.  B.  as  he  is  in  B.  R(jf). 

(/)  lUad^,  one  &&  ▼.  Be$ky,  2  Str.  Hiihervigiaih  one  ftc.  ▼.  Lawih,  2  Str.  S37» 

114l(  Av&er,  one  &c  ▼.  PoAn^r,  one  &c.  1  Banard.  182,  228;  Launder,  one  &c 

6  T.  R.  524 ;  NidtoU,  one  &c  t.  JBor/e,  r.  Cockayne,  Barnes,  44  (8vo.  ed.) ;  Dan- 

one  a«.  8  T.  R.  S95,  aee, :  and  see  Croet^  eer  r.  Berryman,  pott,  1325,  aec, :  and  see 

ley  ▼•  Skmo,  poet,  1085.  ^BSnn  ▼.  Howard,  pott,  231. 

(^)   Gay  T.  BenneU,  2  BrownL  266; 
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The  Kino  v.  Harvey. 

S.  C.  1  WUs.  164. 

Near  in  a  penal  £[AR V£ Y  was  brought  to  the  bar  to  receive  award  of  execu- 

stricU*'^*™**^     tion,  pursuant  to  stat.  19  Geo,  JI  (a),  for  not  surrendering  upon 

JquivieJ  to"***  proclamation  being  chared  with  smuggling.  The  directions  of 

next.  the  statute  appeared  to  nave  been  pursued ;  except  as  to  fixing 

the  order  of  council^  and  proclaiming  it,  in  two  market  towns 

near  the  place  where  the  fact  was  committed.    It  was  done  in 

one  town  widiin  six  miles,  in  another  within  thirty-three  miles, 

and  in  a  third  within  forty-two  miles;  but  there  were  four  or 

five  market  towns  within  eight  or  nine  miles  of  it.     Therefore 

Wrighii  DenUon,  and  Foster^  Js.  {absenie  Lee,  C.  J.)  held, 

that  the  directions  of  the  act  were  not  strictly  pursued,  as  is 

necessary  in  penal  laws.     Not  that  by  near  must  be  understood 

next;  but  there  must  be  a  reasonable  vicinity,  of  which  the 

Court  will  judge. 

(a)  C.  S4,  8.  2 ;  amended  and  alteied  by  52  Geo.  3,  c  143,  s.  11. 


Symonds  0.  Parmiter  (i). 

S.  a  2  StRL  1269. 

Though  outlaw-  INDEBITATUS  assumpsit.  Process  against  two  defendants 
widaMc*1*^*"**  ona  joint  contract.  One  ofthe  defendants  being  sued  to  outlawry, 
not  he  tet  adde'  ^^^  plaintiff  claims  his  whole  satisfisu^tion  of  Parmiter  the  other 
by  a  third  per-  defendant;  who  pleads  in  bar  that  the  outlawry  was  illegal, 
•on  in  a  cdlate* 
ral  acdon.  (b)  The  hiatory  of  this  caae  ia  as  (bl-     Barrow,  in  Easter  T.  1743, 16  Geo.  2 ;  and 

Iowa.   The  pluntiffsued  out  a  writ  agidnst     proceeded  to  outlaw  Barrow  in  HiL  T. 

Panniter  or  Parminter  and  hia  partner      1744,   17  Geo.  2 ;  and  declared  against 
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and  therefore  the  plaintiff  cannot  come  upon  him  only.     Plain- 
tiff demurs,  &c. 

For  the  defendant  it  was  argued,  1,  That  the  outlawry  was 
illegal,  because  the  party  was  not  commorant  in  the  realm. 
*2y  That  defendant  rarmiter  may  avail  himself  of  this  irregu-  [  *  SI  ] 
larity;  because  it  is  no  new  matter,  but  merely  an  answer  to 
the  plaintiff's  declaration ;  2  Mod.  808 ;  2  Roll.  804.  It  could 
be  pleaded  no  other  way  than  in  bar ;  not  in  abatement,  because 
we  cannot  give  the  plaintiff  a  better  writ.  For  the  writ  was 
right  being  against  hoih*  No  inconvenience  will  arise  to  plain- 
tiff by  this  bar;  because  he  might  discontinue  his  action,  and 
begin  again  regularly.  There  were  cited  2  Vent  104 ;  1  Lutw. 
35;  1  Leon.  87.  Stat.  6  Hen.  8,  c.  4;  Dyer  214  a;  Carth.459. 
Though  Court  won't  presume  error  in  oudawry,  yet  if  pointed 
out  to  them  they  must  take  notice  of  it. 

For  the  plaintiff  it  was  insisted ;  that  supposing  the  outiawry 
to  be  erroneous,  yet  'tis  not  void  till  made  so  by  due  course 
of  law;  and  tiierefore  defendant  Parmiter  cannot  avail  himself 
of  it. 

Per  Cur.  Leb,  C.  J. — ^This  case  is  quite  new.  The  plea  seems 
disagreeable  to  the  rules  of  law,  and  cannot  be  pleaded  in  bar. 
The  plaintiff  cannot  discontinue  without  leave  of  the  Court. 
The  rule  of  law  is,  that  such  outiawries  are  not  void,  but  void* 
able,  1  Lutw.  40,  and  voidable  only  sub  modo^  by  putting  in 
bail,  by  the  party  himself.  Therefore,  a  stranger  to  the  out* 
lawry  shall  not  demand  of  the  Court,  to  pronounce  the  out* 
lawry  null. 

Wright,  J.  inclined  to  the  same  opinion,  but  desired  time 
to  consider  of  it. 

Denison,  J. — If  this  plea  prevails,  no  action  against  two 
partners  would  stand.  Defendant  shall  not  set  aside  a  judg- 
ment of  oudawry  by  plea.  An  oudawry  cannot  be  reversed  m 
a  c^lateral  action.    1  am  quite  dear. 

Judgment  for  plaintiff,  unless  cause  before  the  end  of  the 
TennO?). 

Parndnter  in  the  Trimty  T.  following  (see  damatioii  thereon  wu  awarded,  made,  or 

1  WUi.  7S),  ihewing  the  outlawry  in  his  directed  to  the  sheriff  of  the  said  eounty 

declaration,  to  which  Parmlnter  pleaded  of  Cornwall"    To  this  plea  the  plaintiff 

fwl  tiel  record;  1  Wils.  86,  97 :  and  alsQ  demurred,  and  Judgment  was  thereupon 

diat  Barrow,  **  hclbre  and  at  the  thne  of  given  for  him  as  reported  in  the  text  and 

the  obtaining  of  the  oi^ginal  writ,  on  which  in  2  Strange,  in  Trin.  T.  1747,  21  Oco.  2. 

fhe  oadawry  by  die  said  dedaration  was  A  writ  of  inijuiry  was  executed,  and  after- 

auppoted  to  be  obtained  and  had  against  wards,  in  HiL  T.  1748,  21  Geo.  2,  fhie  de* 

B«TOw ;  and  also  lielbre  and  at  the  time  fendant  mored  in  arrest  of  judgment,  as 

of  the  awarding  of  the  writ  of  ad|g«»l,  and  exported  in   1  Wils.  185;  the  principal 

gmtinnally  finwi  that  time  hitherto,  did  point  tlien  decided  was,  that  the  drawer 

dweQ  and  was  commorant,  and  was  then  of  a  bill  of  exdiaqge  has  a  rigjht  of  action 

dwcHfaig  and  commonmt  fai  parts  beyond  against  4he  drawee  after  hb  acceptance. 

the  seas,  and  ont  of  the  limits  of  this  reafan,  The  defendant  then  brought  a  writ  of  er- 

to  wity  at  Bilboa,  in  the  kingdom  of  Spain,  ror  in  Dom.  Proc.,  where  the  Judgment  of 

in  the  said  declaration  mendoned;  and  B.  R.  was  affirmed;  4  Bro.  P.  a  «04«  m 

diat  the  county  of  Cornwall  hi  this  king-  2  Bro.  P.  C.  43  (2nd  ed). 
dom  waa  and  is  die  sfaiie  next  to  the  plaoe         (e)  This  case  it  recognised  in  (Wiffparrf 

where  the  said  Banow,  at  the  time  of  die  v.  BmOUe,  6  T.  R.  327:  tihare  two  ont  of 

aaid  writ  of  e:dgtiU  awarded,  bad  his  three  Joint-opntractors  were  in  Scotland, 

dwdting;  and  that  not  any  wilt  of  pro-  and  had  no  property  within  the  Jurisdic- 
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tion  of  the  Couit  j  apd  Lord  Kenytm  nid, 
"  Nothing  can  be  more  clearly  established, 
than  that  in  cases  of  contract  the  plaintiff 
must  sue  all  the  contracting  parties,  and 
proceed  to  outhiw  such  of  them,  as  do  not 
appear  in  answer  to  the  writ"  S.  P.  Ed- 
wards ¥.  CarUTt  1  Stnu  473;  Ooldtmiih 
¥.  Letfy,  4  Taunt  299.     The  declaration 


must  allege,  that  the  Joint-oontraetor  was 
in  dne  manner  outlawed  m  that  tuit; 
Saunderton  ▼.  Hudson,  8  Bast,  144 :  but 
it  need  not  be  alleged  with  a  "prmtptUet 

East,  50.  See  Knighi  ▼.  Parker,  post, 
759;  Ahbot  ▼.  SmUh,  post,  947. 


[      22      ] 


A  charge  by  will 
on  an  estate  does 
not  make  the 
hevapurchasor. 


Allen  0.  Heber. 

S,  C,  8  Stra.  1270. 


Action  of  debt  on  the  bond  of  the  father,  to  whom  the  de* 
fendant  is  heir.  Plea,  Riens  per  descent  {(I).  The  fact  was, 
that  the  father  had  devbed  his  lands  to  the  defendant  charged 
with  debts.  Qu.  If  thb  makes  him  a  purchasor?  For  plain- 
tiff: held,  Hob.  SO,  that  it  will  not  make  the  heir  a  purchasor. 
But  if  the  tenure  or  quality  of  the  estate  were  altei^,  it  had 
been  otherwise :  Dyer  1^;  Styl.  148;  HedgerandRow,  3  Ley. 
127,  a  devise  to  heir  ex  parte  matema  of  no  effect  (e).  Moor 
644;  Cro.  Eliz.  919;  Lutw.  797,  Salk.  241  (/).  For  defend- 
ant were  cited  Cro.  Car.  161  [g)\  2  Mod.  286,  BrUtam  and 
Chamoei. 

Per  tot.  Cur\ — If  the  tenure  or  quality  of  the  estate  be  alter- 
ed, the  heir  is  a  purchasor;  but  a  charge  on  the  estate  does 
not  alter  the  manner  of  the  heir's  taking  the  land.  A  devise 
is  void,  where  it  gives  the  same  as  would  be  taken  by  descent; 
1  Ld.  Raym.  728(A). 

Judgment  for  the  plaintiff. 


(^O  See  Com.  Dig.  Pkadsr,  (2  E.  3). 
Bac.  Abr.  Heir  4'  Jnc.  (F)  p.  462. 

(e)  As  to  the  cases,  in  which  a  descent 
ex  parte  matemd  shall  be  considered 
broken,  so  as  to  let  in  the  hdr  ex  parte 
patemd,  see  Martin  ▼.  Strachan,  1  Stra. 
1179,  1  Wils.  66,  WiUes,  444,  5  T.  R. 
107,  n.  (a),  6  Bra  P.  C.  319,  (2nd  ed.); 
Roe  T.  Baidwere,  5  T.  R.  104;  Doe  ¥. 
Morgan,  7  T.  R.  103;  Hai^.  Co.  Lit  12  b, 
n.  [63],  and  Hurst  ▼.  Earl  of  Winchelsea, 
post,  187;  Burgess  ▼.  Wheate,  post,  128. 
See  also  Hutcheson  ▼.  Hammond,  3  Bro. 
C.  C.  12^. 

(/)  Clarke  v.  Smith,  S.  C.  I  Com.  R.  72. 
u  [g)  Gilpin's  Ca.    **  It  appears  by  Mr. 


Ford's  note  of  Alkm  ▼.  Heber,  thoiigh 
this  is  not  noticed  either  in  Strange  or 
Blackstone's  report  of  that  case,  that  the 
Court  denied  Gilpin's  case  to  be  Uw:** 
per  Baafkff,  J.,  5  M.  &  S.  SO. 

(A)  Emerson  v.  Inekbird.  S.  P.  Ckaplist 
▼.  Leroux,  5  M.  &  S.  14.  See  also  Lang^ 
ley  ▼.  Sneyd,  3  Brod.  &  B.  243;  5MMt. 
Trigg,  1  Stra.  487;  Scott  ¥.  Seott,  1 
Eden,  458,  where  the  cases  on  this  head 
are  referred  to  in  Mr.  Eden's  note;  Doe 
▼.  Timins,  1  B.  &  A.  530;  Com.  Dig. 
DisoenL,  (A).  As  to  equitable  assets,  see 
BaOey  ▼.  Ekins,  7  Ves.  Junr.  319;  Skip^ 
hard  ▼.  Lutwidge,  8  Ves.  Junr.  26,  and 
Smith  V.  Parker,  post,  1230. 


Mandamus  re- 
filled, toavin- 
tor,  to  restore  a 
canon  whom  he 
had  expelled. 


The  Kino  v.  The  Bishop  of  Chester* 

S.  C.  1  Wils.  206. 

M.OTION  for  a  mandamus  to  the  bishop^  as  visitor  of  the  ca- 
thedral of  Chester;  to  restore  one  Prescot  a  canon,  whom  he 
had  amoved  for  several  enormities.  It  appeared  by  the  sta- 
tutes of  the  church,  that  the  bishop  had  a  general  power  pu- 
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nire  etref&nkare;  that  he  had  power  once  in  three  years  to  Tbb  King 
visit  the  chapter,  to  examine  the  clean  and  canons  (on  oath,  if  ^^  ^^^ 
necessary)  as  to  any  enormities  by  them  committed,  and  to  cor- 
rect such  enormities;  and  that  he  had  also  a  power  to  expel 
scandalous  members,  after  they  were  thrice  in  vain  admonished 
by  the  dean.  In  the  present  case  it  was  suggested,  that  the 
bishop  had  expelled  Prescot  without  any  previous  admonition 
by  the  dean;  and  upon  that  ground  a  mandamus  was  moved 
for;  the  bishop  having,  as  was  said,  exceeded  his  jurisdiction. 

•When  it  was  first  moved,  it  was  argued  by  Mr.  Ford  and  [  •SS  ] 
Mr.  Evans:  1.  That  the  bishop  had  no  jurisdiction,  the  visita- 
torial power  (^)  not  coimnencing  in  him,  till  the  dean  had  thrice 
exerted  his  admonishing  or  coercive  power ;  and  the  words  pu- 
nire  et  reformare  must  not  be  construed  to  imply  expulsion,  for 
that  power  can  only  be  given  by  express  words.  2.  That  if  the 
bishop  had  a  jurisdiction,  yet  he  has  not  pursued  the  form  of  it ; 
and  that  in  these  inferior  jurisdictions,  it  is  necessary,  that  they 
should  keep  strictly  to  the  form  chalked  out  to  them.  The  form 
prescribed  in  the  triennial  visitations  ought  to  have  been  ob- 
served in  this  visitation ;  i.  e.  to  call  the  dean  and  canons  before 
him,  and  to  interrogate  them  upon  oath.  This  has  not  been 
done.  Besides,  this  being  a  particular  jurisdiction  (if  any)  it 
should  have  been  stated  on  the  face  of  the  sentence.  3.  If  either 
there  is  no  jurisdiction,  or  the  form  of  it  is  not  pursued;  this 
Court  will  interpose,  as  the  general  guardian  of  the  rights  of  all 
men,  and  as  the  only  remedy  which  the  nature  of  the  case  ad- 
mits of.  This  was  allowed  in  the  famous  case  of  Philips  and 
Burifih). 

Per  Cur\ — ^I'his  would  have  been  a  proper  subject  for  a  pro- 
hibition, if  the  bishop  assumed  a  jurisdiction  which  he  had  not. 
However,  let  the  bishop  shew  cause. 

Pastea,  M.  21  G.  2,  cause  was  shewn  by  Sir  Richard  Lloydy 
Mr.  Gundryy  and  Mr.  Henley;  who  argued, — That  the  Court 
cannot  issue  a  mandamus ^  except  they  are  legal  judges  of  the 
duty  required  to  be  done ;  and  that  they  are  not  legal  judges 
of  the  visitor's  duty. — ^That  private  and  domestic  institutions  are 
subject  only  to  private  and  domestic  jurisdiction ;  and  this  Court 
only  inspects  such  jurisdictions  as  are  of  a  public  nature.  Y. 
Bk.  8  Ed.  3.  Lib.  Ass.  pi.  29;  Philips  and  Bury,  1  Sid.  71  ; 
Rastal,  1 ;  Comb.  143,  Parkinsons  CdL^e\  2  Show.  170,  Apple- 
ford's  Case  (f) ;  Stillingfl,  Disc.  269.— *That  the  three  previous  [  ♦  24  ] 
admonitions  of  the  dean  are  requisite  when  the  Society  call  in 
the  visitor ;  but  not,  if  he  visits  them  voluntarily,  as  every 
visitor  has  a  right  to  do. — That  this  Court  cannot  judge  of  the 
limitations  and  bounds,  which  are  said  to  be  set  to  the  bishop's 
jurisdiction.  The  statutes  direct,  that  if  a  question  arises, 
whether  the  bishop  rightly  interprets  the  statutes,  it  shall  be 
determined  by  the  Archbishop  of  York ;  and  Prescot  should 
have  applied  to  him. — That  no  case  can  be  cited,  where  a  man^^ 

(g)  See  Lord  J(raiH«c&r« Judgment, potf,  (A)  1  Lord  lUyin.  5,  2  T.  R.  346,  Skin. 
81,  90,  n.  (A).  475,  Show.  P.  C.  35. 

(i)  Mod.  82,  2  Keb.  799,  861 ;  5.  C.  cited  in  2  T.  R.  355. 
VOL.  L  C 
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Thb  Kma  damus  has  been  granted  to  a  visitor  {k). — That  if  there  could, 
*'  yet  it  would  be  too  late  to  apply  for  a  mandamus  after  sentence 

p.  HE8TEB.  gjygj^_  j^  prohibition  should  have  been  moved  for,  pending  the 
suit :  That  this  Court  cannot  compel  a  visitor  to  shew  cause  for 
a  deprivation ;  and,  if  he  does  shew  any  cause,  that  cause  is 
not  traversable :  7  Rep.  41,  Kemis  Case ;  K.  and  Walker ^  HiL 
9  Geo.  2,  (/). — That  in  Sherlock's  Case  (wi),  a  mandamus  had 
indeed  been  granted ;  but  then  the  prebend  which  he  demanded 
was  annexed  to  his  headship  by  act  of  Parliament.  Not  that 
an  act  of  Parliament,  merely  to  confirm  private  statutes,  will 
warrant  a  mandamus.  K,  and  Bugg,  M.  9  Geo.  2. — ^That  if 
the  mandamus  should  now  be  granted ;  the  Court  will  assert  a 

Eower  of  interpreting  all  statutes  of  all  corporations,  which  it 
as  never  hitherto  done«     3  Mod.  265. 

In  support  of  the  rule.  Sir  Thomas  Bootle,  Mr.  Hume  Camp- 
bell, Mr.  Fordy  and  Mr.  Evans,  argued, — That  if  the  Court 
would  not  inspect  the  tyrannical  exercise  of  visitatorial  power, 
it  would  be  of  very  bad  consequence. — That  by  such  a  doc- 
trine, collegiate  bodies  would  be  put  out  of  the  King's  protec- 
tion, and  the  benefit  of  the  law,  which  they  ought  not  to  be : 
[  •SS  ]  Lee's  Case,  Skjim.  290  (w). — ♦That  in  this  case  the  bishop  is  to 
fill  up,  if  he  removes ;  and  is  therefore  judge  in  his  own  cause; 
which  is  contrary  to  reason,  equity,  and  law ;  and  none  of  the 
cases  cited  on  the  other  side  are  of  this  kind. — That  according 
to  the  canon  law,  admonition  was  always  a  necessary  antecedent 
to  expulsion :  Lyndw.  10, 93.  That  for  want  of  three  previous 
admonitions,  the  bishop  had  no  jurisdiction.  This  was  a  judg- 
ment obtained  per  saltum,  which  ought  to  have  been  per  gra- 
dusf  and  such  judgments  are  void. — ^That  the  Court  have 
sometimes  looked  into  the  justice  of  a  sentence  in  a  regular  ju- 
risdiction :  Hob.  63,  Martin  and  Marshall;  Hob.  246,  Smith 
and  Pannel. — That  if  the  Court  will  not  enter  into  the  justice 
of  a  regular  visitor's  sentence,  yet  if  he  has  no  jurisdiction  they 
will  interpose.  And,  if  there  be  originally  no  jurisdiction,  a 
sentence  given  will  not  assist  it. — That  mandamus's  have  been 
granted  to  restore  some  sort  of  spiritual  or  ecclesiastical  officers ; 
as  schoolmasters,  registers,  &c.  1  Sid.  40;  2  Sid.  112;  Comb. 
1 44 ;  Carth.  170.— That  the  appeal  to  the  Archbishop  of  York 
lies  only  in  disputes  between  the  dean  and  canons  concerning 
the  meaning  of  the  bishop's  injunctions;  which  is  not  the  pre- 
sent case. 

Lee,  C.  J. — The  difficulty  with  me  is  the  manner  of  appli- 
cation ;  for  a  mandamus  after  sentence :  had  a  prohibition  been 
moved  for  in  time,  it  might  have  been  granted.  The  cases  cited 
ifa  viator  acts  for  the  bishop  are  not  quite  apposite;  I  think  the  matter  de- 
a<^  to^«^  serves  to  be  tried,  but  how  to  do  it  is  the  question.  To  be 
Mte  unctmtniL-  Called  coram  nonjudice  is  a  crravamen  that  will  warrant  an  ap- 
labie;  if  out  of  plication  to  this  Court,  though  there  have  been  no  farther  pro- 
td?*  *^  *"     ceedings.     Certainly,  if  a  visitor  is  in  his  jurisdiction,  his  acts 

(k)  See  poti,  90,  n.  (h),  (m)  CHed  1  WUs.  208. 

(/)  Ca.  temp.  Hardw.  212,  1  Burn's  (n)  S.  C,  3  Le^.  309. 

Ecc.  L.  455  (ed.  1809). 


Tub  Kuca 

r. 

Bp.  Cuesteb. 
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are  not  to  be  inquired  into ;  if  out  of  it,  his  acts  are  void.  I 
shafl  look  into  Brideoak's  Case,  Hil.  12  Ann.  and  then  deliver 
my  opinion.  ^ 

•Wright,  J.— In  Brideoak's  Case  a  mandamus  was  refused ;  [     *  26     ] 
but  by  consent  the  right  was  tried  by  prohibition.  Adjoumatur. 

Posteay  Hil.  21  Geo.  2,  The  Court  gave  their  opinion,  and  visitor  may  ¥1111 
per  Lee,  C.  J. — It  would  be  very  extraordinary  if  the  bishop  whenever  he 
should  be  excluded  from  his  right  of  visitation,  by  the  negli-  ^^^^^' 
gence  of  the  dean.     There  is  no  precedent,  where  a  mandamus  Vonumdamut  to 
has  gone  to  a  visitor,  to  reverse  his  own  sentence.     It  was  re- 
fiised  in  Brideoah's  Case. 

Wright,  J.,  of  the  same  opinion.  Visitors  have  an  abso- 
lute power;  the  only  absolute  one  I  know  of  in  England. 

Denisok,  J. — The  bishop  has  an  original  jurisdiction  when- 
ever he  thinks  proper  to  visit ;  but  he  cannot  be  called  in  till 
after  admonition.  This  is  like  the  cases  of  Philips  and  Bury, 
and  K.  and  Appleford.    This  Court  cannot  control  visitors. 

Foster,  J.,  concurred (o). 

Rule  discharged,  per  tot  Cur\ 


a  visitor  to  re- 
verse his  own 
sentence. 


(o)  The  Court  will  not  grant  a  manda" 
mms,  where  there  is  a  specific  remedy  at 
law,  but  the  party  applying  must  make  out 
a  legal  right;  if  he  only  make  out  an  eqtU' 
tmhh  right,  the  Court  cannot  interfere;  JR. 
▼.  Biahop  otChetier,  1  T.  R.  396;  R,  ▼. 
Marquis  of  Stafford^  3  T.  R.  646.  So 
with  regard  to  the  admission  to  a  perpe- 
tual curacy,  Lord  Monoid  said :  *'  If  a 
fware  impedii  does  lie,  a  mandamtu  does 
not;  no  case  is  proper  for  a  mandamuSf 
but  where  there  is  no  other  spedfic  reme- 
dy;" PowelY,  Milbank,  1  T.  R.  401,  in 
not.  It  is  necessary  for  a  party  applying 
for  a  mandamus  to  be  restored  to  any  office 


to  make  out  Kprimd  facie  title  to  such  of- 
fice. There  is  a  great  deal  of  difierence 
between  a  mandamag  to  admit  and  a  man- 
damus  to  restore:'  the  Court  has  always 
looked  much  more  strictly  to  the  right  of 
the  person  applying  for  the  latter :  he  must 
shew  a  primd  facie  title ;  R.  v.  Joiham, 
8  T.  R.  577.  See  also  Beniley*9  Ca.,  1 
Stra.  557,  2  Lord  Raym.  1334,  8  Mod. 
148,  Port.  202,  1  Burn's  Ecc.  Law,  446 
(ed.  1809);  R,  v.  Warren,  I  Cowp.  370; 
R,  V.  Mayor  of  London,  2  T.  R.  177  ;  R. 
▼.  Cambridge  University,  6  T.  R.  89 ;  Bac. 
Abr.  Mandamus  (C)  I  Com^Dig.  Id.  (A). 


MICH.  TERM,-21  Geo.  II.  1747.— K.  B. 


[      27      ] 


Dr.  Youno  r.  Dr.  Lynch. 

&  C.  Say.  R.  84,  but  not  S.  P, 

A.CTION  brought  by  a  prebendary  of  Canterbury  against  the 
Dean,  for  part  of  the  profits  of  his  prebend.  Motion  for  the 
plaintiff  to  nare  a  rule  ^a). for  access  to  the  charters,  statutes, 
iqimctionB,  and  acts  of  Chapter. 

It  was  arffued  for  the  defendant,  that  as  to  the  charters  and 
statutes  (which  were  given  by  King  Hen.  8,  and  Car.  1,)  there 
is  a  public  repository,  where  they  may  be  seen.  So  as  to  the 
injunctions  of  archbishops,  there  is  also  a  repository.  As  to  the 
acts  of  Chapter,  it  is  not  proper  to  look  at  them  at  all  times ; 

(«)  As  to  the  time  of  grantbg  the  rule,  see  Hodges  v.  Atkis,  past,  877. 

C2 


Prebendary 
may  inspect 
charters,  fire,  of 
the  Chapter  in 
a  buit  concern- 
ing his  prebendi 
at  seasonable 
times. 
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Db.  Toumq 

9. 

Dr.  Lthch. 


especially  at  audit  iimey  which  would  be  very  inconvenient  to 
the  public  business  of  the  Chapter. 

The  rule  was  granted,  but  understood  to  be  at  all  times 
seasonable  (i). 


(ft)  In  an  act' on  brought  by  a  corpora- 
tion against  a  stranger,  &e  Court  refused 
the  defendant  a  rule  to  inspect  the  corpo- 
ration muniments;  and  Lord  Kenyan  sud, 
"  Where  the  dispute  is  between  different 
corporators,  there  an  inspection  may  be 
granted;  but  I  cannot  conceive,  why  an 
inspection  of  the  muniments  of  a  corpora- 
tion should  be  granted,  when  a  similar  in- 
^spection  would  be  denied  between  private 
persons  only.  I  cannot  make  a  dbtinction 
between  a  corporation  aggregate  and  a  cor- 
poration sole,  or  between  a  corporation 


sole  and  a  private  person  suing  in  hb  in- 
dividual capacity;"  VLvjor ot Southamptom 
V.  Grmei,  8  T.  R.  590;  R,  v.  Bridgeium, 
2  Stra.  1203;  Crtwe^  q,  t,  v.  Saunden, 
Id.  1005 ;  Mayor  of  Exeter  ▼.  Cdeman, 
Barnes,  238  (Svo.  ed.)  aee,  A  contrary 
practice  had  once  crept  in;  Mayor  of 
Lynn  v.  Denton,  I T.  R.  689 ;  Corporation 
otBanutaple  v.  Lathey,  3  T.  R.  303.  See 
also  Ex  parte  Dtanson,  cited  1  Cowp.  319, 
and  R.  v.  Dr.  PwmeU,  pott,  37;  Com. 
Dig.  Evidence  (C.  2.),  pa.  92. 


[      «8      ] 


EASTER  TERM,— 21  Geo.  II.  174«.— K.  B. 


Prohibition  for 
trying  the  right 
of  naming  a 
diurchwarden 
in  Court  Chris- 
tian. 


Williams  r.  Vaughan. 

JllOTION  for  a  prohibition.  Vaughan  claims  to  appoint  a 
churchwarden  by  custom,  and  institutes  a  suit  in  Court  Christian 
against  Williams,  who  was  chosen  by  the  parish.  Williams 
moves  for  a  prohibition.  Mr.  Pratt  shewed  for  cause,  that  the 
nature  of  the  office  is  entirely  spiritual ;  Raym.  246 ;  K.  v. 
Rees,  Carthew,  393.  But  per  Lee,  C.  J.,  churchwardens  are 
considered  as  temporal  officers  in  several  acts  of  ParUament  (a). 
Rule  for  a  prohibition  made  absolute. 


(a)  Dawson  v.  Fotole,  Hardr.  378; 
Godb.  163,  279;  1  Bum's  Ecc.  Law,  401 
(ed.  1809) ;  R.  v.  Shepherd,  4  T.  R.  381 ; 


1  Bac.  Abr.  Churchwardent  (A) ;  4  Vin' 
Abr.  Ck.  Ward  (B),  p.  527.  And  see  R' 
V.  Dr,  Harris,  post,  430. 


[        «         ] 


TRINITY  TERM,— 2g  Geo.  II.  174«.— K.  B. 


Lloyd  v.  Wooddall. 

S,  C,  lWiU.216. 

^i^feHI""  vVOODFALL  was  a  seijeant  in  the  Guards,  and  arrested  at 
muM  wSl m"  *^  ?^*  ^^ Lloyd,  for  a  less  debt  than  is  allowed  by  the  annual 
priTatemen.       Mutiny  Act  to  warrant  the  arrest  of  a  soldier  (a).     Being  re- 


{«)  «y  the  "Muflny  Act,  53  G.  3,  c  17, 
s.  114,  (same  clause  condnu^fl  in  41k  an- 
nual Mudny  Acts),  it  is  enacted,  that 
"  No  person  listing  or  entering  himself  as 
a  volunteer  in  his  Majesty's  service  as  a 
soldier  shall  be  liable  to  process,  except  for 
soma  criminal  matter  or  for  an  origimd 


debt  of  201.  at  least,  over  and  above  all 
costs."  It  seems,  that  if  the  original  debt 
be  under  20L,  but  with  the  costs  it  amount 
to  more  than  that  sum,  and  then  debt  be 
brought  on  the  judgment,  a  soldier  is  en- 
titled to  the  benefit  of  the  act :  see  Ffaii- 
ders  V.  NiehoUst  Barnes,  433  (Svo.  ed.). 
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moved  hither  by  habeas  corpus;  it  was  insisted  by  Ryder ^  At-        Lloyd 
tomey-General,   Sir  John  Strange,  and  Murray,  Solicitor-     ^ooJ^all 

Oeneral,  that  he  was  equally  privileged  as  a  common  soldier,   ^ ^      '  / 

and  therefore  they  moved  for  his  discharge. 

The  Secretary  at  War  sent  a  certificate  to  the  Court,  of  the  CeitiiUate  of 
nature  of  a  Serjeant's  station;  which,  though  opposed,  was  al-  Sr**^^!?^** 
lowed  to  be  read  as  evidence  (i).  endeoce. 

It  was  argued  for  the  motion,  that  Serjeants  are  enlisted  as 
common  soldiers,  quartered  as  such,  under  the  same  discipline, 
and  equally  entitled  to  Chelsea  hospital.  They  may  be  de- 
graded to  private  men  by  the  commanding  officer,  which  a  com- 
mission officer  cannot;  he  therefore  remains  a  common  soldier, 
though  in  a  more  exalted  degree.  If  a  common  soldier  is  made 
an  officer,  he  is  discharged  thereby  from  his  tie  of  enlisting; 
and  if  broke  afterwards,  he  cannot  be  retained  as  a  private 
man.  Drummers  are  considered  as  common  soldiers;  and  in 
the  case  of  Johnson  and  Lowth[c),  3  Geo.  1,  a  gunner  was  dis- 
charged by  this  Court  as  a  common  soldier,  though  he  has  a 
warrant,  and  one  shilling  per  diem.  The  end  of  granting  this 
privilege  was 'to  encourage  enlisting,  and  to  prevent  the  service 
from  sufier*ing  by  having  men  taken  out  of  it  for  small  debts.  [  *S0  ] 
This  end  more  frustrated  by  the  arrest  of  Serjeants,  than  of 
private  soldiers. 

Mr.  Ford,  contra,  argued  that  this  Act  was  in  derogation  of 
common  right,  and  must  therefore  be  taken  strictly.  Defendant 
is  an  officer,  though  a  non-commissioned  one.  whenever  the 
Act  intends  a  distinction,  it  distinguishes  the  commissioned 
from  the  non-commissioned  officers.  Though  Serjeants  are  in 
some  respects  put  on  the  same  footing  as  common  soldiers,  yet 
this  does  not  prove  them  so  in  all  other  respects.  If  a  common 
soldier  resists  a  serjeant,  he  is  punishable  for  mutiny;  and  mu- 
tiny is  defined  to  be  rebellion  against  an  officer.  Serjeants  are 
officers  in  respect  to  billetting  of  quarters.  Serjeants  have  a 
command,  which  drummers  and  gunners  have  not.  The  ques- 
tion is,  not  whether  he  may  be  reduced  to  a  common  soldier, 
but  whether  he  is  one  at  present;  and  the  power  of  reducing 
him  hereafter  shews  he  is  not  one  now.  This  precedent  wiU 
extend  to  all  agents,  quarter-masters,  &c.  who  are  all  on  the 
same  footing  as  Serjeants,  being  all  of  them  equally  warrant 
officers. 

Lee,  C.  J. — This  clause  of  the  Act  is  intended  for  the  en- 
couragement of  volunteer  soldiers.  The  single  question  is, 
whether  a  serjeant  is  to  be  considered  as  a  listed  volunteer 
soldier.  It  is  said  they  are  properlv  officers:  but  they  are 
considered  in  most  respects  as  hsted  soldiers.  I  think  they 
still  remain  listed  soldiers;  though  they  have  a  particular  duty 

(b)  A  copy  of  the  Articles  of  War»  (c)  I  Stra.  7,  10  Mod.  346,  5.  C.    See 

purporting  to  be  printed  by  the  King's  alio  BayUy  v.  Jenmera,  1  Sfi*.  S ;  Meikmen 

printer,  is  sufficient  evidence  of  them ;  but  ▼.  Marim,  Say.  107 ;  Eidtmam  ▼.  Studwiek, 

the  Court  will  not  take  judicial  notice  of  8  East,  105.     But  an  out-peniioner  at 

them  without;  WUken*  Case,  1  East,  P.  Chelsea  is  not  within  the  Act;  Bowlir  t. 

C.  333  i  cited  in\S.  v.  Holi,  5  T.  R.  446.  Omii,  Barnes,  432. 
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llotd        assigned  them,  and  that  therefore  they  are  within  this  clause 

WooDDALL     ^^  ^®  statute. 

^ V— -^       Denison,  J. — A  Serjeant  is  a  soldier  with  a  halbert,  and  a 

drummer  is  a  soldier  with  a  drum. 

The  defendant  was  discharged  per  totam  Curiam, 


Ramsay  r.  M'Donald. 

S,  a  I  Wils.  217 ;  Post.  Cr.  L.  61. 

An  attainted  THE  defendant  was  a  native  of  Great  Britain,  but  a  banker 
hfrcivu  sTby  at  Paris,  and  indebted  to  the  plaintiff  in  a  bond  of  1000/.  He 
leave  of  Chief  Came  to  England,  and  was  attainted  of  high  treason ;  and  being 
Justice  not  to  be  i^  prison,  was  by  leave  of  the  Chief  Justice  charged  with  a  civu 
motionT  °"     action  on  the  part  of  the  plaintiff. 

[     *  3 1      ]      *  Ryder i  Attorney-General,  moved  to  discharge  him  from  this 
action,  as  being  amesnable  only  to  the  Crown  in  his  present  state* 
Herdey,  contra. — The  Kin^  hath  no  absolute  property  in  the 
body  of  a  person  attainted :   His  property  is  limited,  and  if  he 
waives  it,  the  body  is  liable  to  all  other  claims.     An  attaint  is 
not  civiliier  mortuus.     If  he  be  slain,  his  wife  may  have  an  ap- 
peal.   He  is  capable  of  purchasing  (ef).    If  he  commits  any  out- 
rage, an  action  lies  against  him  when  pardoned.     3  Inst.  215 ; 
The  body  of  an  attaint  may  be  taken  in  execution ;  nor  can  he 
make  use  of  his  attainder,  even  as  a  dilatory  plea*    No  incon- 
venience will  accrue  to  the  prerogative,  if  attaints  are  allowed 
to  be  liable  to  civil  actions;  for  the  Crown  may  still  execute  the 
law.     Nor  will  it  limit  the  King's  mercy,   for  he  may  still  par- 
don either  absolutely  or  conditionally,  though  not  upon  such 
condition  as  will  be  detrimental  to  the  subject,  such  as  going 
out  of  the  kingdom.     In  Banyster  and  Trussel,  Cro.  EUz,  516, 
adjudged  that  a  person  attainted  could  not  plead  his  attainder, 
but  was  liable  to  be  sued.     Walmdeyy  J.,  indeed  differed,  but 
on  such  authorities,  as  rather  made  against  him,  viz.  Staundf. 
107.     An  attaint  may  indeed  demand  judgment,  whether  he 
shall  be  put  to  answer  another  felony;  because  such  second 
trial  can  avail  nothing  to  either  the  King  or  the  subject.  Secus, 
if  it  will  avail  any  thing;  for  one  attaint  of  felony,  may  be  again 
attainted  of  treason,  in  order  to  vest  the  forfeiture  in  the  King, 
provided  the  treason  was  prior.    And  if  diver  persons  are  rob- 
bed, the  felon  shall  be  convicted  on  each  prosecution,  for  the 
benefit  of  the  subject,  in  order  to  have  restitution.    Stanleys 
Case,  1  Sid.  159,  1  Keb.  640,  723;  One  attainted  of  murder: 
he  comes  into  Court  and  pleads  a  pardon:  it  was  agreed,  he 
was  chargeable  with  whatever  was  in  the  marshal's  book ;  but 
not  to  be  charged  in  Court,  nor  eundo  vel  redeundo,  because 
under  the  protection  of  the  Court.     Hasting's  Case,  Noy,  1 ; 
Action  of  debt:  defendant  pleads  an  attainder,  judgment  quod 
respondeat;  though  the  King  if  he  pleases  may  execute  him. 
An  outlaw  or  attaint  shall  answer  but  not  be  answered.     HaU 

(d)  Co.  Lit  2  b. 


i  _v 
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and  Trusself  Moor  753,  same  point.  Foxworthjfs  Case,  Salk.  Rambat 
500,  cited  by  AUomey'Generaly  was  thus:  He  was  pardoned  ni^J^ 
on  condition  to  go  beyond  sea :  motion  to  charge  him  *  as  in  cus-  - 
i<Ma  mareseeUlu  Iioli  denied  it,  because  it  might  tend  to  de-  [  *32  ] 
feat  the  condition  of  the  pardon,  and  the  pardon  shall  not  put 
the  creditors  in  a  better  case  than  before  {e)»  But  here  was  an 
actual  pardon:  In  the  juresent  case  it  is  only  suggested  to  be 
probable.  Besides  he  was  not  then  in  custodia  marescaUi, 
being  pardoned.  It  was  impossible  to  charge  him  as  such.  He 
was  entitled  to  privilege  in  going  and  coming,  and  during  hia 
attendance.  HoWs  reasons  in  tl^t  case  (as  reported)  were  un- 
necessary, nay,  unworthy  of  himself.  They  prove  too  much. 
They  will  equally  hold  in  a  general  pardon  as  in  a  conditional. 
But  on  a  general  pardon,  the  power  of  charging  him  is  un- 
doubted. If  the  chance  of  defeating  a  supposed  conditional 
pardon  be  a  reason  for  discharging  the  present  defendant,  the 
Court  must  declare  that  he  is  not  liable  to  arrests,  which  they 
will  not  do.  'Tis  strange,  that  it  should  be  necessary  to  have 
the  leave  of  the  Court  to  charge  attaints.  It  seems  to  havQ 
arisen  in  Charles  the  Second's  time ;  1  Lev.  124, 146.  Though 
it  is  become  the  practice  to  ask  leave,  yet  the  subject  has  as 
much  right  to  have  it,  as  to  plead  double.  It  has  formerly. 
Dyer,  245  b,  been  a  practice  to  get  oneself  indicted  and  con- 
victed of  a  dergyable  offence,  and  then  to  plead  the  attainder 
to  defraud  the  creditors.  TrusseVB  Case  arose  from  the  same 
method.  If  he  cannot  be  charged,  the  action  is  suspended; 
and  a  personal  action  once  suspended  is  gone  for  ever:  Finch 
L.  100  b;  1  Inst.  280.  The  Crown  can  never  intend  to  par- 
don him  (supposing  it  lawful)  on  such  condition  as  must  be 
attended  with  manifest  wrong  to  the  subject.  And  upon  the 
whole,  it  is  submitted  that  this  is  a  cause  of  too  much  unport- 
ance  to  determine  by  way  of  motion. 

Ford^  on  same  sicle,  argued;  that  being  charged  he  is  now  a 
prisoner  to  the  plaintiff,  as  well  as  the  Crown;  and  it  would 
be  unjust  to  take  away  the  right  of  action  once  allowed.  FoX" 
worthifs  Case  shews,  that  if  a  man  is  once  charged,  the  Court 
cannot  discharge  him.     So  held  in  1  Sid.  90,  Raym.  58. 

The  Attorney-General,  in  support  of  the  rule,  stated  that 
the  question  was,  Whether  the  Court  will  give  leave  to  charge 
him.  For  though  leave  has  been  given  by  the  Chief  Justice, 
ex  parte;  yet  the  Court  will  inquire,  whether  such  leave  ought 
to  have  *been  given.  Asking  leave  of  the  Court  to  charge  [  ♦SS  ] 
shews,  that  without  it  there  is  no  right.  This  practice  is  cer- 
tainly as  ancient  as  Dyer's  time,  as  appears  by  the  case  cited 
from  him.  The  Court  is  to  see  whether  such  charging  will 
prejudice  the  Cipwn  or  no,  and  is  not  bound  to  grant  leave. 
Nor  k  this  such  a  case,  as  will  induce  the  Court  to  exercise 
their  discretionary  power  of  gianting  leave.  Foxworthy  was 
in  custod.  mar.  tiU  he  had  paid  fees.     If,  on  pardons  granted 

(e)  As  to  the  effect  of  attainder  and  con-      Cardigan^  6  T.  R.  11 6 ;  il.  t.  Haddenham, 
dkkwal  pardons,  see   BuUcck  ▼.  Dodds,      15  Eaa,  453;  6  Geo.  4,  c  25. 
2  B.  a  A,' 958.     See  abo  JR.  v.  Si,  Mary 
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Ramsat       on  condition  of  exile,  the  prisoner  may  be  detained  on  a  civil 

"•  suit;  the  consequence  is,  that  he  must  be  hanged  if  he  can't 

■  MT)oNALD.     p^y  |.j^g  jg|j^  (^)      rpjj-g  jg  ^  matter  of  state,  and  the  Kiriff  is 

the  proper  judge,  whether  it  be  for  the  benefit  of  the  public, 
to  grant  an  absolute  or  conditional  pardon.  The  Crown  has 
the  absolute  disposal  of  the  defendant's  person ;  and  the  plain- 
tiff could  have  had  no  remedy  against  him,  except  by  the  par- 
don. Copping  and  Gunner^  2  Ld.  Raym.  1572(g).  Defend- 
ant was  convicted  on  the  Black  Act,  and  suffered  to  be  charged ; 
but  the  reason  given  is,  because  it  did  not  affect  the  Crown. 
The  cases  cited  relate  only  to  the  matter  of  pleadings,  and 
only  shew  that  the  defendant  shall  not  be  allowed  himself  to 
take  advantage  of  his  own  wrong.  Cro.  Eliz.  213;  Adjudged, 
that  an  attainted  person  shall  not  be  put  to  answer  in  B.  R. 
where  the  Crown  is  interested,  but  in  C.  B.  it  is  otherwise. 

Lee,  C.  J.  and  Cur, — A  person  attainted  certainly  is  bound 
to  answer.  But  the  question  here  is,  whether  the  order  for 
charging  the  defendant  was  at  the  time  of  making  it  regular. 
It  then  only  appeared  that  M'Donald  was  attainted.  Not  so 
m  Foxworthi/s  case,  for  thei'e  was  a  pardon.  The  case  in 
Lord  Raymond  is  mistaken.  There  was  then  an  actual  par- 
don, not  barely  a  hint  of  one.  Let  the  rule  to  shew  cause  be 
discharged,  as  the  defendant  was  charged  by  leave  of  the 
Chief  cJustice.  But  you  may  move  afresh  to  discharge  the 
Chief  Justice's  order,  which  \nll  bring  the  merits  to  be  more 
properly  considered. 

No  farther  motion  was  made  {h), 

(/)  The  bail  of  a  person  pardoned  on  (g)  2  Stra.  873,  1  Barnard.  B.  R.  839, 

cDndidon  of  transportation,  may  bring  him  341,  356,  S.  C, 

up  by  habeas  corpus  in  K.  B.,  to  surren-  (h)  But  the  Court  of  C.  P.  will  not  bring 

der  him  in  their  discharge;  VergetCs  Ca.,  a  prisoner  up  by  habeas  corpus  in  order  to 

2  Stra.    1217;  Fowler  v.  Dunn,   4  Burr,  charge  him;   Walsh  v.  Datfies,   2  N.  R. 

2034;  Sluwp  V.  Shenff,  7  T.  R.  226.  See  245.     Neither  will  the   Court  of  K.   B. 

also  Taylvr's  Ca.,  3  East^  232 ;  in  Law-  bring  a  prisoner  up  from  the  bouse  of  cor- 
rence  v.  Laidler,  9  East,  155,  n.  (c).    But   .  rection,  that  prison  being  under  the  dlrec- 

not  in  C.  P.,  fValsh  v.  Davies,  2  N.  R.  245,  tion  of  the  justices  and  not  of  the  sheriff; 

for  the  habeas  corpus  must  issue  from  the  Brandon  v.  Davitf  9  East,  154. 
Crown  side. 


[      34      ]  The  King  t?.  The  Mayor  of  Heydon  and  Others. 

S.  C.  1  Wils.  244. 

Court  will  not  310TI0N  to  set  aside  pleas  in  abatement,  to  an  information  in 
motion,\p^a of  i^^tuTe  of  quo  warranto j  against  the  Mayor  and  two  Aldermen 
false  additions  in  of  Heydon.  The  Mayor  pleads  he  is  not  an  esquire  (as  stiled 
anmformation  in  the  information)  but  a  gentleman;  the  Aldermen  that. they 
^wwn-anUf!^    are  not  gentlemen;  but  one  of  them  a  barber,  the  other  a 

grocer.     It  was  objected,  that  these  are  sham  pleas;  for  there 

was  no  occasion  for  any  addition,  so  that,  if  mistaken,  it  is  only 

surplusage. 

Sir  John  Strange  shewed  cause,  that  additions  are  necessary 

on  indictments,  in  order  to  sue  one  to  outlawry,  2  Inst.  670; 
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and  equally  necessary  on  informations  which  id  for  matters  in*     Tbk  Kiro 
dictahie.     No  difference  between  an  information  for  usuipa-  •• 

tion,  and  for  a  misdemesnor.     Usurpations  at  common  law       (i^votI' 

!)unished  by  fine  and  imprisonment:  But  by  statute  these  in-  ^ v ' 
brmations  are  allowed;  and  less  strictness  is  not  necessary  on 
the  statute,  than  at  common  law.  K.  and  Bennet  (i),  a  Shines* 
bury  Case,  Geo.  1,  information  in  nature  of  quo  warranto  and 
acquittal.  Motion  for  a  new  trial.  Opposed,  because  it  was  a 
criminal  prosecution.  Said  on  the  other  side  it  was  a  civil  suit. 
Referred  to  the  twelve  Judges,  who  were  equally  divided,  two 
of  each  Court  {k\  This  a  criminal  suit,  because  a  Crown-office 
suit.  In  Ward  of  Hackneys  Case  (/),  process  of  outlawry 
went  against  him.  The  Court  considers  the  usurpation  as  a 
crime,  else  they  would  not  fine  the  defendant.  K.  and  Jones  (m) 
of  the  borough  of  Grampound,  H.  15  Geo.  2,  information  in 
nature  of  quo  warranto :  Flea,  not  a  proper  addition :  Set  aside, 
because  no  affidavit  annexed  to  the  plea,  not  because  a  bad 
plea.  K.  and  Wightwick,  Mayor  of  Romney,  1734,  same  plea 
as  the  present ;  the  Court  refused  to  set  it  aside  upon  motion. 
Sir  Thomas  Bootle,  in  support  of  the  rule,  argued,  that  at 
common  law  no  addition  is  necessary;  first  required  by  stat. 
Hen.  5:  and  it  may  be  questioned,  if  these  prosecutions  fall 
under  this  statute.  Consider  what  the  judgment  here  is,  f  tjr. 
to  seize  the  office.  No  outlawry  can  be  consequent  upon  it. 
♦True,  there  may  be  a  capias  pro  Jine;  but,  2  Inst.  663,  in  an  [  ♦SS  ] 
assise  of  novel  disseisin,  and  capias  pro  fine  thereon,  it  is  said, 
that  it  does  not  come  within  the  stat.  lien.  5,  of  additions  (»). 
This  is  not  a  personal  action,  nor  an  appeal.  Process  of  exi- 
gent does  not  he  here.  No  case  cited  to  shew  it.  Bro.  Ad- 
dition 2,  2  Inst.  665;  In  return  of  rescous,  though  process  of 
outlawry  lies ;  yet  the  statute  extends  not  to  it,  because  the  sta- 
tute relates  only  to  the  original  writ.  In  the  K.  and  Wight' 
iffick,  the  plaintiff  had  replied;  and  not  moved  as  now,  to  set 
it  aside  in  the  first  instance  as  a  sham  plea.  These  pleas  will 
bring  in  all  the  mishief  that  the  statute  9  Ann.  (o)  was  made 
to  prevent.  Their  validity  may  be  determined  on  motion,  as 
well  as  on  demurrer.  The  defendants  have  appeared  gene- 
rally, and  by  such  appearance  they  have  waved  all  advantage 
of  this  exception. 

Lee,  C.  J. — I  hate  and  detest  all  frivolous  pleas ;  but  I  never 
will  make  too  much  haste,  in  determining  matters  which  may 

(i)  1  Stra.  101.  possessor:  the  fine  being  nominal  only ;" 
(k)  In  JL  V.  FraneU,  2  T.  R.  484,  the  .3  Bla.  Coram.  263.     "  Being  a  kind  of 
Court  said  that  of  late  years  a  quo  warranto  civil  proceeding,  there  ought  to  be  no  great 
informatfon  had  been  considered  merely  in  fine  set  on  the  party ;"  Bac.  Abr.  It^orma- 
the  nature  oC  a  civil  proceeding;  and  that  •  tion  (A).     By  9  Ann.  c.  20,  s.  7,  the  4 
there  were  several  instances  dnce  the  case  Ann.  c.  16,  and  all  the  statutes  of  Jeo- 
in  Strange,  ia  which  a  new  trial  had  been  faiU  are  extended  to  quo  warranto  in- 
granted.  "This  is  properly  a  criminal  me-  formations, 
thod  of  prosecutioni  as  well  to  punish  the  ,    (0  ^  ^^  Raym.  1461. 
osurper  by  a  fine  for  the  usurpation  of  the  '    (m)  2  Stra.  1161. 
ffaincliiae  as  to  oust  him  or  seize  it  for  the  (n)  But  Lord  Coko  says  "  that  a  cap. 
Crown ;.  but  hath  long  been  applied  to  the  frojbto  and  etigont  4oe  lie." 
mere  purpose  of  trying  the  dvil  right,  sets-  (o)  9  Ann.  c  20;  and  see  32  Geo.  3, 
ing  the  franchise,  or  ousting  the  wrongful  c.  58. 


Tb$  Kiira 

HBYDONf 

(Mayor.) 
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be  of  consequence  to  the  subject.  Perhaps  the  merits  may  as 
well  come  before  the  Court  on  motion  as  demurrer.  But  I 
shall  desire  to  look  into  the  practice  of  the  Court,  and  particu- 
larly the  King  and  Wi^tmck. 

PoHeUf  Lee,  C.  J.,  W'rioht  and  Foster,  Js.,  agreed  that 
the  plea  could  not  be  set  aside  on  motion,  and  cited  Sandwich 
and  Lascelles,  T.  8  Geo.  1,  but  Denison^  J.,  inclined  to  over- 
rule it.  The  whole  Court  expressed  their  abhorrence  of  this 
kind  of  plea ;  and  Wright  said  they  might  consider  such  be- 
haviour in  the  fine,  if  3ie  merits  should  turn  out  against  the 
defendant  (p). 


(p)  From  the  report  in  1  Wils.  244,  it 
appears  that  the  Court  refused  to  set  aside 
the  plea  on  motion :  that  afterwards  a  de- 
murrer was  put  in  to  the  plea;  and  in 
giving  judgment  thereon,  Lee,  C.  J.,  said, 
he  was  of  opinion,  that  this  case  was  not 
within  the  statute  of  additions ;  and  judg- 


ment was  given  by  the  whole  Court  that 
the  defendant  respondeat  ouster :  and  Lord 
Dacre*s  Ca.,  Crok.  Eliz.  148,  is  then  cited. 
And  see  Gray  v.  Sidaeff,  3  B.  &  P.  395 ; 
Dethau  v.  Head,  7  East,  383,  as  to  the 
want  of  an  addition  in  a  declaralion ;  Com. 
Dig.  Abatement  (F.  22,  23,  24). 


The  Court  will 
not  set  aside  a 
jadgment,  so  as 
lo  allow  the  de- 


Umitatbns  (g). 


WiLLET  V.  AttERTON. 

XHE  plaintiff  had  signed  judgment  in  assumpsit^  which  was 
owing  to  a  mistake  made  by  the  defendant's  attorney's  clerk. 

I  moved  to  set  it  aside  on  payment  of  costs.     See  Salk.  402. 

fendant  to  pFoul  It  was  suggested  on  the  part  of  the  plaintiff,  that  the  defendant 
the  statute  of      meant  to  plead  the  statute  of  limitations.     The  Court  would 
not  set  aside  the  judgment,  unless  the  defendant  would  under- 
take to  plead  the  general  issue. 

straining  the  defendant  from  pleading  it; 
Maddock  V.  Hoimes,  1  Bos.  &  P.  228:  see 
Rucker  v.  Hasmay,  8  T.  R.  124.  So  the 
defiendant  may  plead  bankruptcy ;  Svwu 
V.  Gill,  1  BOS.&P.  52;  or  infancy,  Delo' 
field  V.  Tanner,  5  Taunt.  856,  1  Marsh. 
391.     See  Tidd's  Pr.  ubi  supra. 


(q)  S.  P.  Stafford  v.  Rowntree,  1  Tidd's 
Pr.  585  (7th  ed. ).  Nor  to  give  the  defendant 
advantage  of  a  nicety  in  pleading;  Forbes 
V.  Lord  Middleton,  2  Stra.  1242.  But  a 
plea  of  the  statute  of  limitations  is  now 
considered  a  plea  to  the  merits,  and  there- 
fore in  C.  P.  an  interlocutory  judgment 
was  allowed  to  be  set  aside,  without  re- 
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Subposna  with- 
out tender  of  ex- 
pences  will  not 
bring  a  witness 
into  contempt, 
though  he  comes 
to  the  assizes 
and  refuses  to 
be  sworn. 


Bowles  v.  Johnson. 

JMLOTION  for  an  attachment  against  one  Yerburgh,  for  not 
givuig  evidence  at  the  assizes;  he  was  subpoenaed,  but  had  no 
offer  to  have  his  expences  borne ;  but  came  to  the  assizes,  where 
money  was  tendered  him  for  that  purpose ;  but  he  reftised  to 
be  sworn,  because  this  was  an  action  of  assault  against  John- 
son, for  a  joint  trespass  with  Yerburgh,  against  whom  another 
action  was  brought,  in  which  Johnson  was  subpoenaed  to  be  a 
witness  against  Him. 
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Lee,  C.  J. — ^Tbis  is  a  new  case.    Attachments  are  a  new       Bowlbs 
practice.    I  remember  the  first  motion  for  them.    It  was  then  *- 

agreed,  that  the  same  restrictions  should  be  used  in  attachments  ,  oniitow. 
as  in  actions  on  the  8  Eliz.  one  of  which  is,  that  a  tender  of 
expenoes  should  be  made  at  the  service  of  the  subpoena.  In 
this  case,  Yerburgh  has  not  been  subj^cenaed  regularly,  so  as  to 
subject  him  to  8  Eliz.  In  order  to  subject  him  to  an  attachment, 
you  must  shew  him  guilty  of  a  contempt  of  this  Court.  This 
man  happened  to  be  in  Court,  but  was  not  brought  there  as  a 
witness.  Whether  he  was  a  material  witness,  or  no,  is  not 
significant.     I  am  of  opinion,  this  is  not  a  contempt. 

Wriqht,  J. — In  Chapman  and  PainUm{a),  P.  14  Geo.  S, 
two  guineas  were  tendered  to  an  evidence  on  a  subpoena.  The 
Court  thought  it  not  sufficient,  so  would  not  grant  an  at^tach-  [  ^37  ] 
ment,  though  the  witness  would  not  come.  Attachments  are 
not  yet  granted  in  C.  B.  A  person  not  properly  subpoenaed 
is  to  be  looked  upon  only  as  a  stander  by;  and  it  is  no  contempt 
of  the  Court  of  NUi  Priusy  for  a  stander  by  to  refuse  to  be 
examined;  much  less  of  this  Court. 

Denison  and  Foster,  Js.,  accordant. 

The  Rule  discharged  (&). 

(a)  2  Stra.  1150;  13  Bast,  16,  n.  (a);  9;  HdUett  v.  Meara,  13  Eut»  15.    See 
5.  C  aim  the  cases  referred  to  in  iS.  y.  Bmdge^ 

(b)  Puller  T.  Prentice,  1  H.  Bla.  49 ;  pott,  432. 
Hdwte  T.  Smith,  I  Marsh.  410,  6  Taunt 


The  King  v.  Whitmore. — ^The  King  r.  Dawes. 

XHESE  were  two  young  students  of  Oxford,  convicted  on  the  J^ffJU^ki/* 
evidence  of  one  Blacow,  for  speaking  treasonable  words  in  the  * 
street  of  Oxford  on  the  I4th  of  February  precedinff,  (on  an 
information  filed  by  the  Attorney-General  ex  (Mcio),  for  which 
crime  they  had  been  punished  by  the  Vice  C;hancellor  in  an 
academical  way.  They  were  now  sentenced  to  pay  five  nobles 
a-piece,  to  be  imprisoned  for  two  years,  to  find  security  for 
the  good  behaviour  for  seven  years,  themselves  in  500/.  each, 
and  two  sureties  in  250/.,  to  be  imprisoned  till  the  fine  was 
paid  and  security  found;  and  to  go  round  immediately  to  all 
the  Courts  in  Westminster  Hall,  with  a  paper  on  their  fore- 
heads denoting  their  crime.  Which  punishment  was  strictly 
put  in  execution. 


The  Kino  v.  Dr.  Purnell. 

S.  C.  1  Will.  239. 

The  defendant  was  Vice  Chancellor  of  Oxford;  and  the  At-  Onaninfonna- 
torney -General  hdA  ex  officio  exhibited  Mainst  him  an  infor-  ****** .•^^^^Jj^ 
mation,  for  not  taking  the  deposition  of  Blacow  the  evidence,  J|^ration*fora 
and  for  neglect  of  his  duty  both  as  Vice  Chancellor  and  Justice  misdemesnor, 
of  the  peace,  in  not  punishing  Whitmore  and  Dawes,  who  had  *«  ^^^  "*" 
spoken  treasonable  words  in  the  streete  of  Oxford.     The  de-  "*** «™'  '  "*'' 


words. 
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Dr.  Purnell. 


[    •ss    ] 


Thk  Kinq  fendant  appeared  to  the  first  information,  upon  which  a  noli 
^prosequi  was  entered,  and  a  second  filed,  to  which  also  the  de- 
fendant appeared  and  pleaded ;  and  a  trial  at  bar  was  appointed 
November'21,  but  it  was  countermanded,  and  a  new  day,  viz. 
February  6th  was  afterwards  appointed.  And  now,  the  last 
SJfa  onb^L-  ^^y  ^^  ^^^  Term,  the  Attorney,  without  any  affidavit,  moved 
poration  tolfur-"  for  a  rule  directed  to  the  proper  officers  of  the  University  to 
nith  evidence,  permit  their  books,  records  and  archives  to  be  inspected,  in 
order  to  furnish  evidence  against  the  Vice  Chancellor.  This 
was  moved  as  a  motion  of  course  for  a  peremptory  rule,  on  a 
suggestion  that  the  King,  being  visitor  of  the  University,  had 
a  right  to  inspect  their  books  whenever  he  thought  proper. 
Notice  of  motion  was  however  given  the  night  before  at  nine 
o'clock,  and  it  was  opposed  by  Henley  and  Evans.  And  the 
Court,  being  of  opinion  it  was  not  a  peremptory  motion,  only 
granted  a  Rule  to  shew  cause. 


HiL.  Term, 
22  Geo.  2. 


^  In  the  next  Term,  Mr.  Wilbraham,  standing  counsel  for  the 
University,  shewed  cause.  That  the  rule  was  made  on  no 
affidavit:  that  it  was  drawn  in  very  general  terms,  (to  inspect 
books,  records,  and  archives) — Records,  if  any,  may  be  seen 
elsewhere.  Archives  cannot  be  inspected  but  by  a  figure, 
[  *39  ]  *continens  pro  contenta.  But  this  is  a  case  of  too  much  concern, 
to  stand  upon  form.  The  principal  case  is,  whether  on  a  pro- 
secution of  a  public  officer  for  a  supposed  misdemesnor,  the 
Court  ought  to  grant  inspection  of  the  public  books  of  a  cor- 
poration. The  rule  is  on  Dr.  Purnell  himself.  Nemo  tenetur 
seipsum  accusare.  The  law  will  not  tempt  a  man  to  make 
shipwreck  of  his  conscience,  in  order  to  disculpate  himself. 
In  Chancery,  a  man  may  demur,  if  on  the  face  of  the  bifl  it 
appears,  that  the  matter  to  be  discovered  will  afiect  the  de- 
fendant in  a  criminal  way.  It  will  be  said,  the  Court  usually 
grants  rules  to  inspect  pubUc  books  (a).  True,  but  then  it  is 
usually  when  franchises  are  contested,  and  the  like ;  when  in- 
spection of  those  books  are  the  only  evidence,  and  the  corpo- 
ration (b)  are  considered  only  as  trustees,  just  as  lords  of  ma- 
nors (c)  are,  of  the  public  evidences  belonging  to  the  manor. 
But  in  no  case  has  the  Court  ever  interposed  in  a  criminal  pro- 
secution to  grant  such  a  rule,  and  force  such  inspection.  Many 
indeed  have  been  granted  to  inspect  poor's  rates  (d);  but  those 


(a)  See  Young  v.  Lynehy  ante,  27 ;  Com. 
Dig.  Evidence  (C.  2). 

(b)  Corporation  books  are  open  to  the 
membert  of  the  corporation,  as  court  rolls 
are  to  the  tenants  of  the  manor ;  R.  t.  Fra- 
ternity of  Hottmenf  2  Stra.  1222,  and  see 
Mr.  Nolan's  note,  ibid,;  Hodge*  v.  Jtkis, 
8  Wils.  398,  and  poitj  877 ;  Jnon.  2  Ves. 
Sen.  620.  By  32  Geo.  3,  c.  58,  s.  4,  the 
officer  having  the  ciistody  of  the  corpora- 
tion records  is  to  permit  any  member 
thereof  to  inspect  the  book  of  admission  of 
freemen,  &c.  on  penalty  of  1002.  As  to 
this  statute,  see  Daviet  v.  Humphreys,  3  M. 
&  8.  223.  But  this  right  of  inspection  is 
confined  to  members  of  the  corporate  body. 


The  book  of  admission  of  freemen  is  open 
to  inspection,  during  elections,  by  3  Geo.  3, 
c.  15,  s.  4 ;  Sehuldham  v.  Bmmiu,  1  Cowp. 
192. 

(e)  Where  the  lord  of  a  manor  has  re- 
fused the  inspection  of  the  court-rolls,  &c. 
of  the  manor,  the  Courts  will  grant  a  rule 
for  that  purpose  of  course :  but  this  privi- 
lege is  confined  to  the  tenants  of  the  manor ; 
Roe  V.  jiylmer,  Barnes,  236  (8vo.  ed.) ; 
Hobeon  v.  Parker,  Id.  237 ;  R,  v.  Shelley, 
3  T.  R.  141 ;  A.  V.  Lueas,  10  East,  235 ; 
R.  V.  Tower,  4  M.  ft  S.  162;  Addington 
V.  Clode,  pott,  1030;  FoUtard  v.  Hemei^ 
poet,  1061. 

{d)  See  AUan  v.  Tapp,  post,  850. 
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are  public  evidences  which  every  body  has  a  right  to.     Was      Ta*  Kwa 
there  never  any  prosecution  carried  on  with  the  same  spirit  as  jy^^  pJiwBLu 

this?    Why  then  are  no  examnles  produced?     By  the  same  wl — ^ *, 

reason  every  person  indicted  might  be  obliged  to  shew,  whether 
he  had  any  evidence  against  himself.  In  Brcuishaw  qui  tarn  v. 
PhiUps,  A.D.  1735,  in  an  action  for  bribery,  motion  was,  to 
inspect  the  books  of  a  corporation,  to  prove  the  defendant  a 
freeman.  Hardwickey  C.  J.,  denied  the  rule,  because  the  plain- 
tiff was  a  stranger.  This  case  is  much  stronger.  It  is  a  pre- 
cedent of  the  first  impression.  There  seems  to  be  a  general 
want  of  evidence;  but  it  is  to  be  hoped,  there  is  no  other  view 
than  for  evidence  in  this  particular  case.  A  hundred  cases 
may  be  shewn  where  such  rules  have  been  granted  in  quo  war- 
ranio's{e)f  &c.  but  none  in  criminal  cases.  [The  Attorney 
^*  mentioned  K.  and  Burkins,  7  Geo.  1,  which  was  an  indict- 
ment at  a  borough  sessions,  removed  into  B.  R.  by  certiorari. 
Court  said,  the  defendant  might  have  a  rule  on  the  clerk  of 
the  peace,  to  have  a  copy  of  the  names  on  the  back  of  the  in- 
dictment."] This  is  by  no  means  a  case.  The  indictment  is 
a  public  record ;  he  might  have  had  it  without  a  rule  (y*). 

♦Mr.  Henley  on  the  same  side. — This  is  a  rule  of  the  greatest  [  ^40  ] 
importance  to  the  most  respectable  body  in  the  nation.  It 
gives  authority  to  the  lowest  asent  of  the  Crown  to  rummage 
the  MSS.  of  the  University.  One  rule,  in  applications  of  this 
kind,  is,  that  the  person  applying  has  an  interest  {g)  in  the 
books  and  papers,  so  that  in  justice  he  is  at  all  times  entitled 
to  have  recourse  to  them.  Another,  that  the  person  in  pos- 
session is  a  trustee  for  the  person  applying  (as  a  lord  of  a 
manor,  &c.),  and  then  the  trust  must  be  the  subject  in  dispute; 
the  suit  must  be  about  land  in  the  manor,  and  averred  by  affi* 
davit  so  to  be.  So  corporations  are  the  trustees  and  reposi- 
tory of  the  common  franchises,  and  there  is  no  instance  of  such 
a  rule  against  a  corporation,  but  where  the  franchise  has  been 
disputed,  as  on  mandamus  or  quo  warranto.  The  present  rule 
is  on  an  information  against  a  Vice  Chancellor  and  justice  of 
peace.  The  Crown  commences  a  prosecution  against  an  indi- 
vidual of  the  University,  and  therefore  desires  to  inspect  the 
records  of  the  University.  By  parity  of  reason,  on  an  indict- 
ment against  a  citizen  of  London,  they  might  inspect  the  records 
of  the  city.     But  it  is  suggested,  that  the  King  is  visitor,  and 

(e)  See  R,  v.  Btxbb,  3  T.  R.  579.  roon  law  indictments,  and  on  informations 

(/)  It  does  not  appear  whether  tlie  of-  on  particular  statutes,  shews  it  to  be  clear, 

firaoe  In  J2.  y.  Burkins  was  a  misdemeanor  that  this  defendant  is  not  entitled  to  in- 

or  a  felony :  probably  the  former,  in  which  spect  the  evidence,  on  which  the  prosecu- 

cas«  the  defendant  is  entitled  to  a  copy  of  tion  is  founded,  till  the  hour  of  trial ;  it. 

the  record  as  a  matter  of  right.     In  felo-  v.  HoUand,  4  T.  R.  691 :  and  see  Hme 

niea  the  defendant  can  only  have  a  copy  v.  Bentinek,  2  Brod.  &  B.  130. 

of  the  indictment  by  leave  of  the  Court:  (g)  Admitted  in   Jthetfold  t.  Beard, 

See  MvrrkM  v.  Kelly,  pott,  385,  and  cases  2  T.  R.  614-15 ;  Talbot  ▼.  VUleboU,  dted 

there  dted.     Where  an  information  was  by  BuUer,  J.,  in  3  T.  R.  142:  Bishop  of 

filed  again*  t  an  officer  upon  the  rqiort  of  a  Hertford  ▼.  Duke  of  Bridgewater,  Bunb. 

board  of  inqiury,  the  Court  of  K.  B.  were  269 ;  Attormey-Qenerai  v.  City  of  Coventry, 

of  opinion,  that  the  defendant  had  no  right  Id.  290 ;  and  see  the  Judgment  of  Mau- 

to  have  an  inspection  of  that  report :  and  field,   C.  J.,  in  Bateman  v.  FkiUipe,  4 

JSmller,  J.,  said,  that  the  practice  on  com-  Taunt  162. 
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Thb  King     therefore  entitled  to  a  rule.     I  question  the  fact.     The  Court 
DR.PURNBLL.  ^'^  require  to  be  well  satisfied  of  that.     But,  if  so,  'tis  a  strong 

' — 1^-v '*  reason  against  granting  the  rule,  for  then  the  Crown  may  en- 
force its  demands  in  a  visitatorial  way.  Suppose  the  Crown 
has  a  general  interest  in  the  books  of  a  corporation ;  that  will 
not  entitle  them  to  an  inspection,  except  the  books  are  the 
subject  of  the  dispute.  Crew  qui  tarn  and  Blackburuj  H.  8 
6.  2  {h),  an  action  for  interfering  in  elections  of  members  of 
Parliament,  being  a  clerk  of  the  Fost-office :  The  Court  would 
not  grant  a  rule  to  inspect  the  Post-office  books  (though  public 
books),  because  the  cause  did  not  concern  them.  Benson  and 
Coley  M.  22  G.  2;  motion  to  inspect  Custom-house  books,  to 
prove  the  plaintiff  in  an  insurance  cause  had  no  interest:  urged 
that  they  were  public  books :  refused,  because  they  were  not 
the  subject  of  dispute  (f).  These  were  civil  actions ;  the  pre- 
sent otherwise.  The  avowed  design  of  this  motion  being  to 
furnish  evidence,  some  precedent  will  be  necessarv ;  especially 
as  a  very  bad  use  may  be  made  of  such  a  rule,  when  the  Uni- 
versity is  much  out  of  favour  with  some  people. 

[  *41  ]  ♦]Vlr.  Ford,  on  the  same  side. — The  College  of  Physicians  v. 
Dr.  West(k),  H.  2G.  1;  action  for  practising  sans  licence; 
motion  to  inspect  the  public  books  of  the  college;  denied,  be- 
cause the  defendant  is  a  stranger  to  the  college.  Cox  and 
Copping,  5  Mod.  395  ( /) ;  dispute  about  the  glebe :  Court  would 
not  grant  rule  to  inspect  the  churchwardens'  books;  because  it 
was  a  private  dispute.  There  is  no  reason  to  grant  this  inspec- 
tion, because  the  Vice-Chancellor  is  a  justice.  Is  it  because 
he  is  Vice-Chancellor?  Why?  Not  on  account  of  his  supposed 
visitatorial  power;  for  in  Dr.  Walker's  Case(7»),  the  Court 
qu^hed  a  rule  because  they  would  not  take  upon  themselves 
to  act  the  part  of  visitors.  The  Court  will  not  assist  \'isitors, 
but  only  in  support  of  their  visitatorial  authority.  The  visita- 
torial authority  is  not  now  in  question ;  the  Vice-Chancellor  is 
prosecuted  for  a  supposed  offence  at  common  law.  If  a  witness 
has  a  question  put  to  him  that  may  affect  himself,  the  Court 
will  not  oblige  him  to  answer  it(n).  Qu.  and  Mead,  2  Lord 
Raym.  927;  defendant  was  an  attorney,  and  with  others  incor- 
porated by  act  of  Parliament  as  surveyors  of  hi&rhways,  &c. 
Action  against  him,  for  not  taking  the  oaths  to  quaUfy.  Motion 

(A)  Reported  as  Crewe  qui  tarn  v.  SauU'  may  shew  his  own  infamy,  or  tend  to  de- 
ders,  2  Stra.  1005.  grade  Ms  character;   Cooke's  Ca.  4  St.  Tr. 
(i)  See  alto  Abery  v.  Dkketuon,  Say.  748,  1  Salk.  153;  R,  Y,LewiSt  4  Esp.  225; 
R.  250.  Maebride  v.  Maehride,  Id.  242 ;  Dodd  r. 
{k)  Gilb.  Rep.  B.  R.  134.  Norrit,  3  Camp.  519;  i2.  v.  St.  Mar^e, 
(0  1  Ld.  Raym.  337.  S,  C.  Noitingham,  13  Bast,  57,  n.  (a):  but  see 
(m)  Ca.  temp.  Hard.  212.  R.  v.  Edwards,  4  T.  R.  440,  and  also 
(«)  A  witness  is  not  compellable  to  an-  Harris  v.  Tippet,  2  Camp.  637 ;  R.  t.  Wai- 
swer  a  question,  the  answering  of  which  son,  2  Stark.  R.  149— «r  that  might  sub- 
may  expose  him  to  penalties,  punishment,  Ject  him  to  a  forfeiture  of  his  estate; 
or  a  criminal  charge;  Sir  /.  Freind's  Ca.  1  Phillips'  £▼.  278  (ed.  1822).     But  by 
4  Harg.  St  Tr.  605-6 ;  Ld.  Maecle^ld's  46  G.  3,  c.  37,  he  cannot  refose  to  answer 
Case,  6  St  Tr.  649 ;  JL  ▼.  Ld.  G.  Oordm,  a  question,  the  answering  of  which  may 
2  Doug.  593;  Paxton  v.  Douglas,  16  Ves.  tend  to  establish,  that  he  owes  a  debt,  of 
Jun.  239 ;  CaUs  v.  Hardacre,  3  Taunt  424;  is  subject  to  a  civil  suit 
Maloney  v.  Bartley,  3  Camp.  210;  or  that 
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to  inspect  the  corporation  books;  but  denied,  because  they     The  Kiva 
would  not  force  a  man  to  produce  evidence  against  himself*  ^' 

K.  and  Lee,  M.  17  G.  2;  information  against  defendant  as  P^^''^''^^^^ 
overseer,  for  making  rate  without  churchwardens.  Rule  ob* 
tained  by  surprise,  to  inspect  papers:  not  obeyed.  Motion 
against  Lee  for  an  attachment.  Lee,  C.  J.,  cited  Bradshaw 
and  Philips;  Court  refused  to  grant  attachment,  enlarged  the 
rule,  and  it  was  dropped.  The  K.  and  Burkins  only  shews 
the  tenderness  which  the  Court  always  shews  for  persons  under 
prosecution,  and  was  to  let  him  know  his  accusers.  If  the  pre- 
sent defendant  has  evidence  in  his  custody,  and  refoses  to  obey 
the  rule,  an  attachment  must  issue;  which  would  be  as  strange, 
as  to  grant  one  against  a  man,  for  not  confessing  his  crime. 

Mr.  Evans  on  the  same  side. — ^•Had  this  been  an  informa-  [  *42  ] 
tion  for  exercising  the  office  of  Vice-Chancellor,  motion  might 
have  been  regular.  In  ecclesiastical  jurisdictions,  they  used  to 
compel  a  man  to  furnish  evidence  against  himself:  but  by  stat. 
Car.  2,  oaths  ex  officio  are  taken  away.  On  indictment  for 
coining,  the  Attorney  might  as  well  move,  to  have  a  prisoner 
discover  all  his  correspondence.  'Tis  true,  the  crimes  are  less, 
and  the  punishment  less ;  but  the  barrier  of  liberty  is  the  same. 
If  this  rule  be  granted,  the  Court  of  K.  B.  would  be  no  longer 
a  court  of  justice,  but  an  aid  to  an  inquisition  of  state.  This  is  * 
an  information  ex  officio,  and  all  legal  stops  should  be  put  to 
such  informations.  This  Court  sits  to  near,  not  to  'nimish 
evidence. 

Mr,  Morton,  on  the  same  side  would  not  repeat. 

Ryder,  Attorney-General,  in  support  of  the  rule.  This  pro- 
secution is  out  of  favour  to  the  University;  to  keep  up  a  spirit 
of  religion  and  loyalty  there.  Hard,  that  the  University  should 
interest  themselves,  to  vindicate  a  member  of  their  body  that  is 
under  prosecution.  If  the  prosecution  be  just,  or  unjust,  it 
cannot  hurt  the  University.  Motion  relates  only  to  the  public 
records,  not  to  MSS.  letters,  &c.  therefore  cannot  be  so  pre- 
judicial as  is  represented.  The  intent  is  to  see  the  statutes  of 
the  University,  to  which  the  motion  shall  be  confined.  The  in- 
formation is  for  not  taking  depositions  against  an  enormous 
crime,  as  Vice-Chancellor  and  as  justice  of  the  peace:  and 
these  statutes  direct  the  conduct  of  the  Vice-Chancellor.  The 
Court  grants  motions  of  course  to  inspect  public  books.  It  is 
as  reasonable  that  public  records  should  be  produced  for  pubHc 
justice,  as  private  papers  for  private  justice.  It  is  not  desired 
that  the  Vice-Chancellor  but  the  public  officer  should  produce 
them:  should  he  prove  to  be  the  public  officer,  that  is  no  reason 
against  the  motion;  for  it  does  not  respect  him  as  •defendant,  [  *4«3  J 
but  as  public  officer.  The  public  is  interested  in  the  University 
statutes.  We  do  not  apply  on  behalf  of  the  King  as  visitor,  but 
as  guardian  of  the  public  peace.  In  K,  and  Burkins,  there  was 
a  rule  of  this  kind  made  in  a  penal  prosecution;  a  rule  on  a 
public  officer,  keeping  a  public  record,  for  an  inspection  in  a 
criminal  prosecution.     Informations  in  nature  of  quo  warranto 
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The  Kinq      are  public  and  criminal  suits  (o).     There,  rules  of  this  sort  are 
J^  frequent.     The  case  of  BradsAaw  and  Philips  was  not  of  a 

K,  URWELL.  p^^J^  nature.  K,  and  Blackburn;  post-office  books  are  not 
public,  but  the  King's  private  books.  Benson  and  Cole;  same 
answer.  As  to  the  case  of  College  of  Physicians^  that  was  the 
case  of  plaintiffs,  and  the  Court  will  not  compel  the  plaintiff  to 
produce  evidence  against  himself  (p).  In  the  Qu.  and  Mead, 
the  books  were  of  a  private  nature,  and  it  appeared  that  the 
defendant  was  the  person  who  kept  the  books.  In  the  K»  and 
LeCy  it  was  plain,  that  the  defendant  was  himself  the  person 
against  whom  the  motion  was  made.  Not  so  here ;  the  Vice- 
Qiancellor  is  not  the  person  on  whom  the  rule  is  to  be  made. 

[Hereupon  Mr.  Henley  suggested,  that  the  Vice-Chancellor 
had  the  custody  of  the  oriffinal  statutes.] 

•  Sir  John  Strange  for  tne  Crown. — Affidavits  are  not  usual 
in  such  cases.  In  me  case  of  the  Skinners  Company ^  the  Clerk 
refused  to  grant  inspection,  and  an  attachment  was  granted ; 
but  it  was  argued,  whether  the  papers  required  were  proper  to 
be  seen,  and  the  Court  held  that  they  were.  So  here,  if  any 
thing  improper  be  demanded,  the  inspection  may  be  revised. 
Strange,  that  the  University  should  conceal  their  statutes ; 
since  they  are  of  so  public  a  nature,  that  all  the  youth  there 
entered,  take  oaths  to  observe  them,  and  yet  they  are  secreted 
from  them.  The  Crown  is  the  founder  and  lawgiver  of  the 
University,  and  as  such  has  a  right  to  inspect  those  laws. 

[Lee,  C.  J. — I  apprehend  this  case  is  argued  to  differ  from 
L  44  J  all  others  (as  Qui  tarn  actions,  &c.)  because  in  those  *  the  party 
applying  is  a  stranger ;  but  that  in  the  present  case  the  King 
is  no  stranger,  because  he  is  the  founder.  But  how  does  that 
appear?  Another  question;  Is  there  any  instance  of  an  informa- 
tion against  an  officer  of  a  corporation  for  breach  of  by-laws, 
and  a  rule  granted  to  inspect  those  by-laws  ?] 

Murray i  Solicitor-General  for  the  Crown. — Four  necessary 
requisites  for  inspections  of  this  kind.  Firsts  That  they  be 
public  books.  Second,  That  the  party  applying  has  an  interest 
m  them.  Third,  That  they  be  material  in  a  suit  in  this  Court. 
Fourth,  That  the  person  in  possession  be  forced  to  discover 
nothing  to  charge  nimself  criminally. — First,  These  are  of  a 
public  nature,  given  by  the  King,  and  open  to  all  members  of 
the  University.  The  very  youngest  have  a  copy  given  them 
at  their  matriculation.  Second,  The  King  has  an  interest ;  he 
gave  them,  and  has  an  interest  in  seeing  them  obeyed;  and 
may  enforce  that  obedience  two  ways ;  as  visitor,  and  as  King, 
where  an  offence  at  common  law  is  mixed  with  the  breach  of 
them.  Third,  There  is  a  suit  in  this  Court,  and  the  statutes 
may  be  material ;  and,  if  it  is  suggested  that  they  will  be  so, 
the  Court  will  grant  the  rule.     Fourth,  The  objection  is,  that 

(o)  See,  ante,  p.  34,  n.  (k).  fused  a  motion  for  the  defendant,  tenant 

(p)  Not  even  since  46  G.  3,  c.  37,  «-  of  a  Dean  and  Chapter,  to  inspect  their 

pra,  n.  (n).     See  R.  v.  Woburn,  10  East,  books,  because   tliey  were   of  a  private 

395.    See  also  Ord.  dem.  Dr,  Lynch  v.  right,  and  contained  the  plaintiflTi  evi- 

Slubb*,  Andr.  247,  where  the  Court  re-  dcnce. 
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in  criminal  suits  no  one  is  bound  to  furnish'  evidence  gainst      the  King 
himself.     Agreed,  but  a  distinction  may  be  made.     When  a  ^' 

man  is  a  magistrate,  and  as  such  has  books  in  his  custody;  P*^'  Pp^wbll.^ 
his  having  the  office  shall  not  secrete  those  books,  which  an« 
other  Vice-chancellor  must  have  produced.      Besides,  the 
statutes  are  not  in  the  Vice-Chancellor's  custody  only,  but  also 
in  the  hands  of  the  Cusios  Archivorum. 

Sir  R.  Lloydf  on  the  same  side. — ^The  University  is  not 
accused;  the  University  may  therefore  very  safely  produce 
their  books.  The  King  is  as  much  related  to  the  corporation 
of  the  University  of  Oxford,  as  to  that  of  the  city  of  York, 
and  no  more  a  stranger  to  one  than  the  other.  It  is  to  be 
hopedy  that  the  King  is  no  stranger  to  either  University.  If 
a  man  were  to  be  indicted  for  burning  the  records  of  a  corpo- 
ration; no  doubt  but  such  a  rule  womd  then  be  granted,  *and  [  ^4^  ] 
why  not  now?  Per  Lee,  C.  J. — This  is  quite  a  new  case.  There 
is  nb  precedent  to  warrant  it,  I  therefore  chuse  to  consider 
of  it. 

Afterwards,  Lee  C.  J.,  delivered  the  opinion  of  the  Court. 
This  rule  has  been  much  narrowed,  since  it  was  first  moved  by 
Mr.  Attorney.  But  still  we  are  all  of  opinion,  that  we  cannot, 
consistently  with  the  rules  of  this  Court,  make  such  a  rule. 
We  ground  ourselves  on  what  has  been  done  in  similar  cases, 
though  none  so  strong  as  this.  No  case  has  been  cited  to  sup- 
port this  application,  but  the  K,  and  Burlcin,  which  is  not  ap- 
posite. Tne  clerk  of  the  peace  ought  ex  officio  to  have  given 
a  copy  of  the  indictment,  and  the  Court  would  have  granted  a 
rule  on  him  to  do  it.  The  cases  which  we  apprehend  to  be 
close  to  this  are,  1st.  Qu.  and  Mead,  2  Ann.  Ld.  Raym.  9^. 
The  reasons  for  denying  the  motion  were,  because,  1.  The 
books  were  of  a  private  nature.  2.  Granting  such  rule  would 
be  to  make  a  man  produce  evidence  against  himself,  in  a  crimi- 
nal prosecution.  The  second  case  is  tne  K.  and  Cornelius  and 
Others,  Justices  of  Ipswich  (j),  T.  17  &  18  Geo.  2,  an  in- 
formation for  exacting  money  from  persons  for  licensing  ale- 
houses: A  motion  to  inspect  the  corporation-books;  cause  was 
shewn  against  it  by  Sir  J.  Strange  and  Sir  R,  Lloyd.  The 
Court  on  consideration  were  of  opinion,  that  the  rule  could  not 
be  granted ;  as  it  was  in  a  criminal  proceeding,  and  it  tended 
to  make  the  defendants  furnish  evidence  against  themselves. 
These  cases  are  very  similar,  only  the  present  is  rather  stronger ; 
because  the  information  here  is  for  a  breach  of  and  crime  against 
the  laws  of  the  land,  and  this  is  an  application  to  search  books, 
which  relate  to  the  defendant's  behaviour,  as  a  member  of  a 
particular  corporation.  This  case  differs  much  from  informa- 
tions in  nature  of  Quo  Warranto;  because  these  concern  fran- 
chises, whereof  the  corporation  books  are  the  proper  and  only 
evidence,  and  they  concern  the  Crown  and  the  defendants 
equally.  We  know  no  instance,  wherein  this  Court  has  granted 
a  rule  to  inspect  books  in  a  criminal  prosecution  nakedly  con- 
sidered. 

(9)  2  Stra.  1210. 
VOL.  I.  D 


Th«  King 
Dk.  Puenvll. 
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The  Tvie  was  dischai^ed  per  ioiam'€}mi€mi{r). 

"  N.  B.  As  the  University  statute  book  really  contains  no- 
thing which  could  afiect  the  merits  of  this  case  in  any  *  degree ; 
[  *46  ]  and  as  (if  it  had)  printed  copies  of  it  are  very  numerous  and 
easy  to  be  met  with;  and  the  Custos  Archhorum,  in  whose 
keeping  the  original  is,  might  have  been  compeUed  to  have 
attended  with  it  at  the  trial :  this  extraordinary  motion  seemed 
only  to  have  been  intended,  as  an  excuse  for  dropping  a  prose- 
cution, which  could  not  be  maintained :  and  it  was  accordingly 
dropped  immediately  after,  having  cost  the  defendant  to  the 
amount  of  several  hundred  pounds." 


(r)  S.  P.  IL  ▼.  Wortenkam,  1  Ld.  Raym. 
705 ;  Boe  ▼.  Harvey f  4  Bair.  2489,  per  Ld. 


Man^ldi  May  t.  Gwyime,  4  B.  & 
301;  Jt.  v»  Heydon,  poit^  851. 


TRINITY  TERM,— 23  Geo.  II.  1740.— K,  B. 


Infimmation 
Qao  WarraniOf 
for  holding  a 
court  leet,  after 
long  disuwry 
without  shewing 
a  title  from  the 
original  grant 


Darell  f .  Bridge,  or  The  Kino  r.  Bridoe. 

JM.OTION  for  an  information  in  nature  of  quo  warranto  (a) 
against  Bridge,  for  holding  a  court  leet  at  Sittercamp  in  Cam- 
bridgeshire. In  14  Jac.  1,  the  Crown  granted  to  Richard 
MiDer  and  his  heirs  and  assigns,  the  privilege  of  holding  courts 
leet.  No  mesne  conveyances  appeared  till  1702,  when,  and  in 
1708,  1719,  and  1721  there  were  conveyances  of  the  manor 
with  all  courts  thereunto  belonging,  to  those  under  whom  the 
[  *47  ]  defendant  claims.  In  the  *  deed  of  conveyance  to  him  A,  D. 
1739,  courts  leet  are  expressly  conveyed.  In  1740  he  held  a 
court  leet,  the  first  within  the  memory  of  any  one  Uving,  though 
courts  baron  had  been  frequently  held.  This  was  moved  by 
Serieants  Prime  and  Poole,  who  argued,  that  the  defendant 
could  not  deduce  any  title  under  the  original  grant;  or,  if  he 
could,  yet  that  non-user  was  a  disclaimer  and  forfeiture  of  such 
a  franchise.  Sir  John  Strange  and  Mr.  Ford,  on  the  other 
side  argued,  that  possession  of  the  grant,  together  with  the 
land,  was  an  evidence  of  right,  and  that  it  would  be  of  very 
pernicious  consequence,  to  grant  these  informations,  whenever 
a  lord  could  not  deduce  a  title  by  mesne  conveyances.  But 
per  Cur\  As  there  a]^pears  no  exercise  of  this  grant  till  1740, 
there  is  strong  suspicion  of  some  defect  in  title;  and  therefore 
it  must  go  to  be  tried  by  ajui7(6). 

'e  for  information  made  absolute* 


(a)  As  to  granting  Quo  Warranto  infor- 
malioas,  lee  it  v.  Mareden,  pott,  579;  JL 
▼.  Dawes,  pott,  634. 

(6)  A  Quo  WarroMto  lies  far  iiuldiag  a 
court  baron ;  IL  v.  Stanton,  Cro.  Jac.  259 : 
So  ibr  exercising  tlie  office  of  steward  of  a 
court  leet,  JK,t.  Hubton,  1  Stra.  621;  R. 
V.  Bingham,  U  East  308  :  but  not  for  hold- 
ing a  court  leet  in  a  manor  within  a  hun* 


dred;  inasmuch  as  there  a  private  right 
only  is  in  question,  and  the  lord  of  the 
hundred  might  bring  an  action  against  any 
person  attending  the  manor  court,  ibr  not 
attending  the  hundred  court;  R.  v.  Conn, 
Andr.  14,  cited  3  Burr.  1822.  The  fran- 
chise of  holding  a  court  leet  may  be  for- 
feited  by  neglecting  to  hold  a  court,  when 
it  ought  to  be  holden;  at  least  if  such  ne- 


TEIKITY  TBRlf,  S9  GEO.  II.  K.  B.  47 

glMls  ba  oftM  wyalBd  tmd  wUhmt  a     ISfti  JL  v.  Bintird  of  AMrfcy  i#fl«        DAtiLL 
reaaonable  excuse;  S  Hawk.  P.  C.  c  11,     Bewtr,  5  B.  ft  A.  691.  ,, 

8.  5:  tee  also  Toiiertaita  Ca.,  W.  Jon.  Bridqb. 


The  Kino  v.  The  Inliabitwts  of  Wigan. 
AlOnON  for  an  information  against  twenty-five  persons  for  a  rising  to  qudi 

a  riot.  a  treasonable 

It  was  sworn,  that  there  was  a  hunting-match  at  Newton  in  SJ  nJ*iS^. 
Lancashire,  at  which  many  gentlemen  were  present.    On  the  tion  to  be  grant- 
second  day,  one  witness  deposed,  that  some  of  these  gentlemen  ^  ft*  P^^y  '^ 
pTocIanned  the  Pretender  and  Prince  Charles,  and  inrited  the  «?»i*rf^««> 
people  to  Kst  in  their  service.   Of  this  the  men  of  Wigan  being    *'^' 
informed,  and  that  some  of  their  friends  were  in  custody,  they 
rose  in  a  body  by  beat  of  drum,  in  order  to  release  their  mends, 
and  quelled  the  disturbances  at  Newton:  That  they  went  thi- 
ther, and  committed  several  unwarrantable  acts  upon  the  road, 
and  broke  open  and  rifled  the  house  where  they  supposed  their 
friends  were  confined,  though  they  found  none  there. 

Lee,  C.  J. — This  Court  will  not  grant  the  information. 
Here  were  gross  disturbances  at  Newton:  A  levying,  or  a  ten- 
dency to  levy  war.  It  is  clear,  that  in  such  a  case  every  sub- 
iect  IS  to  be  considered  as  an  officer,  though  a  private  man. 
The  greater  tiie  distance,  the  greater  the  merit.  People  rising 
in  this  manner,  with  a  view  to  support  the  government,  are  *not  [  *48  ] 
to  be  blamed.  It  appears,  they  rose  with  this  view.  If  some 
irregular  acts  may  haye  been  committed  in  such  a  case,  there 
is  no  reason  why  this  Court  diould  interpose.  Let  tiiem  take 
the  common  remedy.  Wright,  J. — Kclynge  76,  Poph.  121  (c), 
it  was  resoWed  by  all  the  Judges,  39  Eliz.  tiiot  any  subjects 
may  arm  themselves,  to  quell  riots,  rebellions,  &c. ;  but  the 
most  prudent  way  is  to  apply  to  a  magistrate.^  Every  subject 
i»  bound  by  bis  allegiance,  to  do  as  tnese  people  have  done. 
Little  trifling  circumstances  are  not  to  be  regarded  in  such 
cases. 

Lee,  C.  J. — Hale,  2  H.  P.  C.  62,  cites  a  sentence  from  Brac- 
ton,  to  confirm  the  case  in  Kelynge. 

Rule  discharged  with  costs,  per  tot  Cur*{d). 

(c)  8  Bos.  ft  Pul.  264,  n  (a).  S.  C  re-     see,  and  1  Hawk.  P.  C.  c.  65,  s.  11. 
fetred  to  in  Handeoek  v.  Baker,  lb.  which         {d)  See  R.  v.  Sprigghu,  ante,  p.  2. 


POITIER  V,  CrOZA. 

AUCTION  by  the  plaintiff,  who  was  a  dancer,  aeainst  the  de-  No  privHege  to 
fendant,  who  was  master  of  the  Opera  House,  for  his  salary,  ^^l^*^^^' 
11»e  defendant  was  retained  by  the  Sardinian  envoy,  as  his  3!^,S«S 
maaler  of  the  horse.    The  motion  on  the  pavt  of  the  defend-  tnd  domestic. 
aot  was,  to  obliffe  the  plaintiff  to  accept  common  baiL    Bir 
Richard  Lloyd  shewed  cause,  and  insisted,  that  the  envoy  not 
having  had  an  audience  of  the  King  at  the  time  of  suing  out 

D  2 
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e. 
Croza. 
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the  writ,  was  not  to  be  considered  as  one  in  a  public  character; 
and  that  the  defendant  was  not  a  domestic  servant,  nor  was 
retained  at  all  at  the  time  of  suin^  out  the  writ.  Sir  John 
Strange f  and  Mr.  Hume  Campbell,  m  support  of  the  rule,  cited 
Whitmore  v.  Alvarez  (a),  M.  4  Geo.  S,  to  shew,  that  the  de- 
fendant was  within  the  statute,  that  case  being  of  an  Enghsh 
secretary,  who  did  not  lodge  in  the  house;  but  it  was  ruled, 
that  he  was  within  the  exception  of  the  law.  Per  Cur\  Lee, 
C.  J. — In  Martin  and  Gurdon,  temp.  Lord  Hardwicke,  it  was 
held,  that  swearing  a  person  to  be  a  domestic  or  menial  ser- 
vant, without  specir^g  his  emplovment,  was  not  sufficient  to 
discharge  him.  In  the  present  amir,  it  is  only  sworn  that  he 
is  master  of  the  horse,  and  neither  a  domestic  nor  a  menial 
servant.  I  remember  a  person  swore,  he  was  master  of  the 
horse  and  clerk  of  the  kitchen  to  an  ambassador;  and  it  appear- 
ed the  ambassador  had  no  horse,  and  only  part  of  a  kitchen. 

*  Wright,  J. — In  Britwell  and  Carolina  {b),  M.  17  Geo.  2, 
a  person  swore  himself  interpreter  to  an  ambassador,  and  was 
not  discharged. 

Foster,  J. — I  remember  a  case  where  a  person  swore  he 
was  gardener  to  a  public  minister,  who  had  no  garden;  and  a 
clergyman  who  swore  he  was  chaplain  to  the  Morocco  ambas- 
sador:  Neither  aBowed.  ^^^  discharged (c). 


(a)  Fits.  SOO;  Bvanty.  Hicks,  2  Stra. 
797,  2  Ld.  Baym.  1524. 

(6)  1  Wils.  78,  reported  as  Jfa^acMCb- 
nUM*t  Caw. 

(c)  See  7  Ann.  c.  12  {post,  471  )>  paia- 
ed  for  Uie  protection  of  ambassadors,  and 
their  domesUc  senrants.  The  defendant 
must  be  a  bond  fide  servant  at  the  time; 
Seacomh  ▼.  Bowlney,  1  Wils.  20;  Masters 
V.  Mmbyt  1  Borr.  401 ;  Fontainier  v. 
Heyl,  3  Burr.  1731;  Heatf^ld  v.  ChU- 
Um,  4  Burr.  2015;  DehtaUe  ▼.  Plomer, 
3  Camp.  47 ;  a  secretary,  Triquet  v.  Bath, 
post,  471 ;  Hopkins  v.  De  Roebeek,  3  T.  R. 
79 ;  but  not  a  trader,  or  one  subject  to  the 
bankrupt  laws,  by  s.  5  of  that  statute.  It 
extends  as  well  to  natives  as  to  foreigners,. 


and  to  servants  lying  in  the  house  as  out 
of  the  house;  but  not  to  screen  a  person, 
who  is  not  a  bond  fide  servant ;  LoOcwooA 
V.  Dr,  Coysgame,  3  Burr,  1676 ;  Darling 
▼.  Atkins,  3  Wils.  33.  See  Com.  Dig. 
Ambassador,  (B),  and  the  judgment  of 
Lord  Ettenborough  in  Fiotask  r.  Becker, 
3  M.  &  S.  284,  in  which  case  it  was  held, 
that  a  London  merchant,  acting  as  censiU 
to  a  foreign  prince  is  not  privileged.  So  the 
chorister  in  the  chapel  of  an  ambassador,  a 
British  bom  subject  residing  in  a  house  of 
his  own,  part  of  which  he  lets  in  lodgings, 
bemg  also  a  performer  at  the  Opera,  ia 
liable  to  a  distress  for  poor-rates;  No- 
vellov.  Toogood,lB.&C.S5^,2Dovi.Bt 
Ry.  833. 
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Kinchin  v.  Knight. 

S.  C.  1  Wils.  253  (a). 

?e""?n"*^  Trespass  for  rooting  up  his  soil  by  turning  hogs  upon  hi» 


>  pleaded 
against  another, 
where  both  are 
consistent. 


land.  ^  Defendant  pleads  a  right  of  common  for  hogs  6y  pre- 
scription.    Plaintin  replies,  by  allowing  the  right;  but  quaU- 

(a)  See  alsoa  true  state  of  this  case  in  2  Wils.  101- 
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fies  it  by  insistin^y  that  by  another  custom  the  swine  ought  to      Kiitcbin 
be  rung.     To  this  the  defendant  demurs,  and  it  was  argued,  *• 

that  the  replication  was  bad,  because  two  contrary  customs  '°''^*   ' 

can't  be  pleaded,  but  the  first  custom  must  be  traversed. 

♦  'But  per  Cur. — One  custom  or  prescription  may  be  pleaded  f     •50     ] 
against  another,  where  both  may  stand  together.    And  diese 
two  customs  may  certainly  stand  together,  hern^  consistent  with 
each  other;  the  one  being  only  a  regulation  of  the  odier(a). 

Judgment  for  the  plaintinl 

(a)  TUf  caae  is  recognised  in  Brook  ▼.  purty  plead  a  matter  Inooosisteiit  witli. 

WUtett^  2  H.  Bla.  224,   and  Parfdn  ▼.  and  ooatnury  to  such  allegation,  be  most 

BadeRjfe,   1  Bos.  ft  P.  282.    See  also  traverse  it     But  where  a  material  point, 

Blamd  Y.  Moteley,   dted  9  Rep.  58  a ;  alleged  by  one  party,  is  fully  confessed 

Spoomer  ▼.  Doff^  Cro.  Car.  432 ;  Mmrga-  and  avoided,  that  is,  where  the  other  party 

tnid  ▼.  Zaw,  Carth.  117 ;  Bac.  Abr.  Cm-  sets  up  a  matter  consistent  with  such  allega- 

tom  (H) ;  Bull.  N.  P.  59.    Whenever  any  tion,  but  which,  if  true,  is  an  answer  to  it, 

material  fact  is  alleged  in  any  pleading,  there  he  cannot  also  traverse  it    Seijeant 

which  will,  upon  issue  Joined,  decide  the  WilHams's  note  to  BetmoU  v.  FWcmo,  1 

cause  one  way  or  oth^,  if  the  adverse  Wms.  Saund.  22,  n.  (2). 


Wooden  v.  Boyntun. 

jPlAINTIFF  had  demanded  a  plea  at  eight  o'clock  at  night,  imguhvhy  by 
the  rules  for  pleading  being  then  out  Defendant  put  in  aplea  at  ■«'?"*«• 
seven  the  next  night,  but  at  six  the  plaintiflThad  signed  judg- 
ment; which  being  within  twenty-four  hours,  the  Court  set 
aside  the  Judgment,  on  the  authority  of  Henley  and  Brand, 
Trin.  23  Geo.  2,  being  the  same  point  (&). 

(b)  This  was  in  K.  B.  D^d^  v.  Bht-  In  C  P.  the  defendant  has  hi  all  cases  till 

^oyM,   1  T.  R.  454;  BowUo  v.  Etkoardt,  the  opening  of  the  oflke  in  the  afternoon 

4  T.  R.  118,  ace.  I>efendant  has  twenty-  of  the  fbllowing*day  to  plead ;  Cas.  Pr.  C. 

Sam  hours  after  demand,  ezducive  of  Sun-  P.  18,  54. 
day ;  Seiamont  v.  Freeman,  4  T.  R.  557. 


The  Kino  v,  Ingram. 

M.OTION  for  a  mandccmusj  to  deliver  up  books  and  papers,  be-  Mandaamt  to 
longing  to  the  borough  of  Droitwich.     Mr.  Baihurst  shewed  ^""^S^J^^kl 
for  cause,  that  Ingram  was  executor  of  Mr.  Wilmington,  who  ^^^ 
had  bud  out  several  sums  for  the  borough,  and  never  been  re- 
paid; and  that  he  kept  these  as  a  security  for  such  repayment. 
lout  the  Court  said,  that  as  he  confessed  having  pubuc  books 
in  his  custody,  a  mandamus  must  go;  and  if  he  had  any  just 
cause  for  keeping  them,  he  might  set  it  out  in  the  return.  The 
mandamiu  granted  (c). 

(e)  j;.  V.  Wildman,  S  Stra.  879;  Bo-      timgham,   1  Sid.  31;  it.  v.  Oapham,  1 
raigb  of  OUm,  Id.  948;  Sheriff  of  Noi-     WUs.  805. 
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BiiEwsTEit  v»  Capper. 

&  a  1  WUs.  861. 

ifinuMMf  plead-  DEFENDANT  pleaded  a  misncyiiier  in  abatement  after  en  fan- 
tL^Al^^^  parlance  (o^;  but  it  appeared  on  the  record  to  be  thus  entered, 
imnar  nee.        ^^  ^^^  ^^  ^^  ^^^  ^^  arTcstcd  by  the  name  of  A.  C.  comes," 

fee.  which  the  Court  held  tantamount  to  a  special  imparlance, 
on  the  authority  of  Keilw,  93  b  (6). 

Judgment  for  the  defendant. 


Dparlance. 


(«)  It  appears  from  1  Wils.  that  the 
plaintiff  demurred:  he  ndght  have  signed 
judgment;  liave  applied  to  the  Court  by 
modon  to  set  aside  the  plea;  or  have  re- 
plied the  imparlance  by  way  of  estoppel; 
Tidd*s  Prac.  475  (Bd.  ]821).->See  Lloyd 
T.  WUUamt,  2  M.  &  S.  4S4. 

(6)  This  case  has  been  overruled  in 
Doughiy  v.  Lateelles,  4  T.  R.  620 :  per 
Cwiam,  such  a  plea  can  only  be  received 


after  a  special  inqwrlance,  which  should 
be  stated  on  the  record.  As  to  impar- 
lances, see  Grant  v.  Lord  Sondes,  pott, 
1094,  Mellorv,  Walker,  2  Wras.  Saund. 
1  e,  n.  (2).  In  K.  B.  a  spedal  impar- 
lance is  only  granted  by  leave  of  the  Coart» 
obtained  by  a  side-bar  rule :  in  C.  P.  it  is 
granted  as  a  matter  of  course  by  the  pro- 
thonotary  within  the  first  four  days  of  the 
Term  subsequent  to  that  of  the  dedaratioo. 


£    ¥     ] 
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Conrt  will  not 
grant  a  manda- 
nuu  to  a  visitor, 
ifliisautliorlty 
be  dubious. 


The  King  v.  The  Bishop  of  Ely. 

A  a  1  Wils.  266. 

JMLOTION  in  Michaehnas  Term  last,  for  a  maffdamus  to  the 
Bishop  as  visitor  of  Trinity  College,  Cambridge,  to  proceed  on 
an  appeal  brought  by  Dr.  Vernon,  agamst  Dr.  Walker  the 
Vice-Master  of  the  College,  for  removing  him  from  his  fellow- 
ship, in  the  absence  of  the  Master;  and  also  on  a  complaint 
brought  by  the  said  Dr.  Vernon,  of  divers  enormities  commit- 
ted in  the  said  College.  It  was  sworn  that  the  Bishop  refused 
to  intermeddle,  unless  compelled  thereto  by  law. 

Dr.  Vernon  was  one  of  the  ei^t  senior  fellows  of  Trinity 
College,  the  statutes  whereof  direct  all  livings  to  be  given,  se- 
niofi  secundum  gradus,  sive  prtBsena  sit  she  absens,  qui  non 
kabet  aliud  saeerdotium  sive  ecclesiizsticam  promotionem  ;  nisi 
prius  deponere  voluerit^  aui  nisi  ex  aliqud  gravissimd  causd  per 
maffisirum  et  socios  approbandd.  Concionatores  are  allowed 
to  hold  any  living  of  30?.  per  annum,  but  not  two  eujuscunque 
sumnuB;  which  by  a  subseouent  explanation  (which  the  sta- 
tutes, cap.  4«,  allow  the  fellows  to  make)  the  vJollege  has  de- 
clared, shall  be  understood  of  the  valuation  in  the  King's  books. 
Dr.  Vernon  was  rector  of  Bloomsbury,  worth  150/.  per  annum, 
but  not  rated  in  the  King's  books;  and  the  sinecure  of  OnweU 
in  the  gift  of  the  College  becoming  vacant,  he  demanded  the 
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¥«8entatioii,  and  was  presented  (as  he  swears)  unoonditkmaUy.     tbk  Kms 
he  other  feUows  swear,  he  promised  to  resign  at  the  end  of  «- 

his  year  of  grace;  at  which  time  however  the  Vice-Master  cut  ^^P-^^^^\ 
out  his  name,  and  he  appealed  to  the  Bishop  as  visitor;  who 
declined  acting,  it  being  a  litigated  question  ever  since  Beni-- 
leffs  Case  (a),  who  was  really  the  ♦visitor  of  the  College,  Ae  [  ♦Sg  ] 
Kju^  or  the  Bishop.  The  King,  Hen.  8,  was  the  founder; 
but  m  a  body  of  statutes  (of  doubt&l  authority)  by  Ed.  6,  it  is 
ordered,  (inod  Episcopus  Eliensis  sit  vuUaiar. 

Ryder f  Attorney-General,  shewed  cause  for  the  King.     Sir 
Richard  Lloyd,  Mr.  Hume  CanwbeU^  Mr.  Fwd^  Mr.  PatUf 
and  Mr.  EUab  Harvey  for  the  College.     [But  nobody  appear-  A  College  may 
ing  for  the  Bishop,  B^r.  Henley  insisted,  that  the  rule  must  be  i»terp<M«,  to 
amolute;  which  the  Court  would  not  hear  of,  but  said  the  Col-  to^^SSif'""^ 
lege  had  a  right  to  interpose]. 

It  was  argued,  1.  That  there  was  no  instance  of  a  nugnda- 
mus  finally  granted  to  a  visitor.  Colleges  are  private  societies; 
the  visitor's  jurisdiction  a  private  one.  The  Court  never  inter- 
poses, but  where  visitors  exceed  their  jurisdiction,  and  then  it 
will  ^ant  a  prohibition.  The  Court  cannot  inquire  into  the 
legahty  of  a  visitor's  sentence  (6).  Even  if  a  visitor  exceeds 
his  jurisdiction,  and  advantage  is  not  taken  in  time  by  prohibi- 
tion; the  Court  will  not  grant  a  mandamus;  K.  v.  nishop  of 
Chester,  T.  21  Geo.  2(c).  To  reject  and  to  determine  an  appeal 
is  the  same  thing.  Refusal  to  interpose  is  a  determination  in 
some  sort  against  the  appellant.  The  Court  was  formerlv  not 
so  nice  in  granting  writs  of  mandamus;  but  now  they  will  not 
grant  them,  unless  the  person  to  whom  they  are  directed,  is 
shewn  to  be  the  proper  officer:  otherwise,  will  supersede  them 
though  granted  upon  argument;  K,  and  Sir  Joshua  Sharps,  T. 
13  Geo.  2{d);K.  and  City  of  Norwich,  T.  23  Geo.  2{e\  The 
ground  on  which  mandamus's  are  usually  granted,  is  tne  con- 
cern wliich  the  public  is  supposed  to  have  in  the  question:  In 
visitatorial  questions,  the  public  is  not  concerned,  if  visitor  be 
unreasonable.  Holt  said-  in  Philips  v.  Bury{f),  fellows  of  col- 
leges must  take  the  yoke,  as  well  as  the  charity.  Yet  there 
can  be  no  failure  of  Justice;  for  the  Chancellor  may  issue  out  a 
oommbsion  here,  as  in  case  of  other  charities.  The  stat.  1  Geo. 
1,  concerning  the  abjuration  oaths,  orders  visitors  to  admit 
others,  into  die  room  of  nonjuring  fellows:  On  their  reftisal, 
the  Court  may  grant  a  mandamus. — Hence,  it  seems  to  have 
been  thought,  that  the  Court  had  no  such  power  over  visitors 
before.  ♦2.  The  Bishop  is  not  visitor.  His  power  is^  given  [  ♦S*  ] 
by  a  pretended  charter  of  the  Crown,  6  Ed.  6,  signed  iiKleed 
by  the  King  and  his  Commissioners,  but  no  Great  Seal  appen- 
dant thereto.  And,  except  there  be  strong  proof  of  the  exist- 
ence of  the  seal,  the  Court  will  not  presume  it,  after  so  long 

(a)  Pott,  54,  n.  (h).  R.  t.  Mayor  of  NonMh  1  Strm.  55;  and 

(6)  R.  V.  Buhop  9(  Blv,  5  T.R.  475,  lee  Pees  v.  Mayor  of  Leeds.  Id.  640;  A 

S.  P.  V.  Mayor  of  AUngdm,  S  Salk.  699 }  R,  v. 

(f)  Ante,  22.  Mayor  iii  Hereford.  Id.  701. 
(<0  Gilb.  Rep.  B.  R.  255.  (/)  3  T.  R.  358. 

(e)  Qusere,  if  tho  caM  alluded  to  be  not 
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The  Kino  acquiescence.  There  is  no  enrolment,  no  docket,  of  these  sta- 
^  tutes.     Another  body  was  granted  by  Queen  Elizabeth,  con- 

Bp,  of  Bly.  ^  ^^  these  in  many  respects,  which  takes  no  notice  of  them. 
In  the  annual  commemoration  of  founders  and  benefactors,  no- 
tice is  taken  of  Edw.  6,  for  confirming  his  father^s  grants,  but 
not  for  giving  statutes.  Queen  Elizabeth  is  taken  notice  of  as 
one,  "  who  gave  us  the  statutes  by  which  we  are  now  govern- 
ed." The  fellows  and  officers  swear  to  observe  Queen  Eliza- 
beth's statutes.  Supposing  them  however  genuine,  they  are 
not  now  in  force,  being  superseded  by  Queen  Elizabeth's:  In 
which  there  is  a  particular  visitatorial  power  given  to  the  Bishop 
of  Ely,  over  the  master  only,  for  particular  crimes.     Statutes 

S'ven  by  the  Crown  may  be  varied  by  the  Crown  cut  libiium(g). 
o  proof,  that  the  Bishop  of  Ely  ever  accepted  the  powers 
given  him  by  King  Edward's  statutes;  but  u  he  did,  a  non- 
user  of  two  hundried  years  wUl  abrogate  them.  In  Dr.  Bent- 
lev's  Case  (h),  articles  were  exhibited  against  him,  before  the 
Bishop  of  Ely.  The  House  of  Lords,  on  the  appeal,  were  of 
opinion,  that  the  Bishop  had  a  power  over  him,  by  the  statutes 
of  EUzabeth.  Accordingly,  the  Bishop  deprived  him;  but  the 
sentence  could  not  be  put  in  execution,  but  by  the  Vice-Mas- 
ter, who  refused.  Motion  for  a  mandamus  to  the  Vice-Master 
in  B.  R.  and  granted;  but  on  the  return  was  quashed (i).  Then 
a  motion  for  a  mandamus  to  Bishop  of  Ely  (t),  to  deprive  the 
Vice-Master,  as  general  visitor  of  the  College.  The  Bishop 
did  not  think  himself  such.  The  present  book  of  King  Ed- 
ward's statutes  was  then  produced  and  canvassed,  and  the 
Court  refiised  the  mandamus.  For  whenever  a  doubt  exists, 
whether  there  be  a  jurisdiction,  the  Court  will  not  grant  a  manr- 
damus.  The  riffht  may  be  solemnly  tried  in  the  more  usual 
forms  of  law;  it  nas  already  been  decided  in  this  summary  way. 
It  seems,  there  are  holes  in  the  cover  of  the  book,  through 
which  they  suppose  the  strings  or  labels  of  the  great  seal  went: 
^  Perhaps  only  a  chain  to  hold  it.     One  possibuity  to  the  con- 

L  55  J  trary  destroys  that  whole  hypothesis.  *The  right  of  the 
Bishop  is  unnatural,  and  contrary  to  the  general  purview  of 
the  common  law,  which  vests  the  right  of  visitation  in  the 
founder  (/);  the  parent  being  most  likely  to  take  care  of  the 

{g)  See  pott,  84.  others ;  2  Bro.  P.  C.  220,(2nd  ed.)i  where 
(h)  Articles  having  been  exhibited  be-  all  the  proceedings  are  inserted  at  length, 
fore  the  Bishop  of  Ely  against  Dr.  Bent-  The  Bishop  proceeded  in  the  appeal  upon 
ley,  Master  of  Trinity  College,  for  misde-  the  articles  allowed,  and  adjudged  that  the 
meanors  in  office,  and  dilapidation  of  the  Doctor  had  incurred  the  penalty  of  depri- 
college  revenues,  he  obtained  a  prohibition  vation  of  his  office  of  roaster.    For  the  sub- 
to  the  Bishop,  and  declared  therein :   the  sequent  history  of  this  business  see  the 
Bishop  for  a  consultation  avers,  that  he  is  Biographia  BriiannicOt  vol.  ii.  238  (2od 
general  visitor:  the  Doctor  replies,  and  the  ed).     Consultation  is  a  writ,  whereby  a 
Bishop  demurs  to  the  replication,  and  judg-  cause  formerly   removed  by   prohibition 
ment  thereon,  that  the  prohibition  shall  out  of  the  Ecclesiastical  Court  or  Court 
sUnd;  Bentley  v.  EpUe*  El%ent\  2  Stra.  Christian,  to  the  King's  Court,  is  returned 
912,  Fitxg.  305,  Fort.  298,   1  Barnard,  thither  again ;  Bum's  Ecc.  Law. 
B.  R.  192,  388,  451,  2  Id.  9.     A  writ  of  (i)  Dr.  ITalker's  Ca.,  Ca.  temp.  Hardw. 
error  was  brought  thereon  in  D.  P.,  when  212,  1  Bum's  Eoc.  Law,  455  (ed.  1809). 
the  judgment  of  B.  R.  was  reversed,  and  (*)  Andr.  176. 
the  Lords  granted  a  consultation  as  to  some  (i)  See  post,  82  et  seq, 
of  the  articles,  and  a  prohibition  as  to 
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child.     It  is  not  law,  to  say  that  statutes  once  given  to  col*     Thb  Kimo 
leges  cannot  be  altered.     Even  Henry  the  Eighth's  statutes  ^' 

(if  any)  might  have  been  revoked.  But  Edward  the  Sixth  is  .^^''^^''''' . 
on  a  footing  very  different.  Any  heir,  either  the  next  or  the 
tenth,  have  the  same  powers;  therefore  one  may  rescind  an- 
other's acts;  Elizabeth  might  revoke  Edward's  statutes.  One 
visitor  may  repeal  another's  injunctions.  By  consent  of  the 
College  and  visitor,  these  statutes  might  therefore  be  rescind- 
ed {m)y  and  this  consent  must  be  presumed  from  so  Ions  ac- 
quiescence (ft).  It  may  be  presumed,  that  even  Edward  iiim- 
self  cancelled  them. 

On  the  former  motion,  Probyn,  J.,  declared,  if  it  were  ne- 
cessary to  presume  an  act  of  Parliament,  for  annulling  these 
statutes,  he  would  presume  it.  All  the  Queen's  counsel  in 
Queen  Anne's  time  (Sir  Joseph  Jekyll  excepted)  were  of 
opinion,  on  her  reference  to  them,  that  these  statutes  were 
invalid. 

In  support  of  the  rule,  Mr.  Henley,  Mr.  Evans,  and  Mr. 
Joddrel  argued, — 1.  That  mandamus  will  to  to  a  visitor.  Visit- 
ors have  a  Jurisdiction,  are  judges  over  a  larae  body,  and  the 
public  is  therein  concerned,  rellows  of  colleges  are  not  de- 
vested of  the  rights  of  Justice;  but  the.  Court  wfll  control  visit- 
ors, if  they  exceed  their  power,  a  fortiori  if  they  will  not  ex- 
ercise it(o).  If  a  Court  of  Delegates  refuses  an  appeal,  the 
Court  would  grant  a  mandamus;  or  in  any  other  case  of  a  der- 
nier resort  of  justice.  In  Usher's  Case,  5  Mod.  452,  it  is  not 
determined  that  a  mandamus  will  not  He ;  but  the  rule  was  dis- 
charged on  other  reasons.  Reason  why  no  instance  of  a  man- 
damus  granted;  because  the  clergy  are  not  fond  of  refusing  any 
jurisdiction.  The  Bishop  of  Ely  received  the  appeal,  does  not 
now  appear  by  his  counsel,  and  has  therefore  no  objection  to 
the  jurisdiction.  To  allow  the  Crown  and  the  College  to  inter- 
pose, is  obliquely  giving  them  a  prohibition  before  they  are 
aggrieved;  which  is  contrary  to  the  general  rule.  Whenever 
the  superior  Courts  *  are  ousted  of  their  general  iurisdiction  by  [  ^56  ] 
any  special  one,  it  is  their  duty  to  see  that  special  jurisdiction 
exercised.  This  rule  will  not  determine  Dr.  Vernon's  right, 
but  only  compel  the  visitor  to  determine  it.  Mandamus  to  re- 
store to  a  fellowship  was  granted  so  early  as  the  reign  of  Ed w.  2 ; 
1  Lev.  23 (p).  This  Court  must  protect  freeholds;  a  degree  is 
a  fi-eehold,  Beniley^s  Case  (9);  a  fortiori  a  fellowsUp.  Though 
this  right  is  subject  to  ecclesiastical  jurisdiction,  yet  the  Court 
will  compel  an  exercise  of  that  jurisdiction.  F.  N.  B.  248. 
There  are  many  new  cases  wherein  the  Court  grants  manda- 
fnu£s:  therefore,  though  no  precedent  can  be  shewn,  the  Court 
may  properly  do  it,  if  reasonable.    2.  That  the  Bishop  of  Ely 

(«)  Qfutrt  tamen  ;  we  pott,  84.  R.  t.  Bp.  Sly,  5  T.  R.  475,  S.  P. 

(a)  As  to  pretumpUon  ariring  from  ac-         (p)  Cited  in  Dr.  WiddHmgiem*$  Case,  in 


4|iilesceiice,  see  Daniel  t.  North,  1 1  Bast,      which,  however,  a  numdamu  was  refiiaed 
372:    Barker  ▼.  Biehardton,  4  B.  ft  A.      S,  C.  1  Sid.  71,  1  Keb.  234. 
579 :  and  as  to  presumptions  generally,         (q)  2  Ld.  Raym.  1338,  arguendo,  Q/mrt 
see  Stark.  St.  Part  iv.  1284. 

(0)  R,  V.  Bp.  Lmcoln,  2  T.  R.  338, 11.  (a); 
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The  Kinq     is  the  vmtoT  of  Trinity  College.    If  there  are  traces  of  a  seal 
**  on  an  old  deed,  it  jis  tantamount  to  a  8eal(r^.     Apply  this  to 

p.o^  LY.  ^^  marks  on  Edward  the  Sixth's  statutes.  It  these  were  never 
authentici  what  condition  was  the  College  in,  from  the  time  of 
Henry  the  Eighth  to  Queen  Elizabeth?  A  repeal  shall  not  be 
presiuned.  In  the  K,  against  Skinners'  Company,  a  recent  case^ 
where  there  were  letters  patent  of  K.  Jac.  1,  which  the  corpo- 
ration had  opposed  with  great  vigour,  and  appealed  to  the 
council,  who  ordered  a  revocation;  yet  the  Court  would  not 
presume  a  repeal,  but  ordered  it  to  be  tried.  Queen  Elizabeth 
m  the  preamble  to  her  statutes  recognizes  these;  sanciissimis 
legibus  ad  pietatem  et  doctrinam  commendavit:  can  it  be 
doubted,  whether  the  College  ever  accepted  statutes  of  such  a 
character?  In  the  commemoration,  Kmg  Edward  is  said  to 
have  confirmed  his  father's  grants.  But  how?  By  this  book| 
no  otherwise.  The  conunemoration-day  is  appointed  by  this 
very  book.  The  College  act  under  it,  and  dispute  it  in  the 
same  breath.  It  may  be  objected,  that  the  Bishop  would  not 
have  accepted  Queen  Elizabeth's  special  appointment,  if  King 
Edward's  general  one  had  been  vaUd.  But  the  general  power 
of  visitation  is  only  once  in  three  years :  Queen  Elizabeth  there- 
fore removes  a  supposed  difficulty,  by  allowing  the  Bishop  to 
Visiton,  though  visit  the  Master  as  often  as  he  pleases.  [LeCj  C.  J.,  said,  Vi- 
^^JJT^^  sitors  (however  restrained  by  statutes)  may  visit  as  often  as 
may  vbitwhcn-  Called  in(^).]  The  visitatorial  power,  when  once  vested,  wad 
ever  called  in.  the  right  of  the  sec  of  Ely,  and  the  Crown  could  not  repeal  it. 
[  ♦  67  ]  The  case  of  Dr.  Bentley,  *  1 1  Geo.  2,  is  not  similar  to  the  pre- 
sent (/).  That  was  to  grant  a  mandamus  to  one,  to  oblige  ano^ 
ther  to  do  an  act,  which  is  contrary  to  the  rule  laid  down  in 
Qu.  and  Mayor  o{  Derby  in  Salkeld(t7).  Suppose  there  was  no 
seal  to  Edward's  statutes.  That  ^ill  not  be  necessary  in  the 
appointment  of  visitors.  If  it  be,  the  Court  will  presume  it. 
The  statute  of  frauds  requires  three  witnesses  to  a  will,  who 
must  sign  in  each  other's  presence ;  if  there  be  three,  the  Court 
will  not  expect  it  to  appear  that  they  signed  it  in  each  other's 
presence,  but  will  presume  it(«).  So  the  Court  will  presume  a 
seal,  if  every  other  requisite  be  there  (t(7).  Ehzabeth  s  statutes 
suppose  the  Bishop  to  continue  visitor.  On  the  Master's  mis- 
behaviour, it  directs  the  appeal  to  be,  not  episcopo  EUensi 
simply,  but  visitatori  episcopo  EUensi,  If  visitatorial  power  be 
suspended,  it  does  not  devolve  to  the  foimder  or  his  heirs;  but 
to  the  Court  of  K.  B.    In  the  case  of  Manchester  College  {x), 

(r)  Where  the  seal  to  a  deed  is  proTed  (*)  2  T.  Bi  348,  aee.  pott,  85. 

to  have  been  torn  off  by  accident,  it  will  (t)  R,  ▼.  Bp.  of  JSly,  Andr.  176. 

be  evidence  to  be  left  to  a  jury,  where  the  (v)  2  Salk.  436. 

deed  is  only  given  in  evidence  to  prove  («)  See,  ante,  11,  n.  (*);  po*/,  455. 

another  issue;  but  where  the  issue  is  di-  (to)  So,  where  an  old  indenture  of  ap- 

rectly  on  the  deed,  on  noii  ut  factum,  a  prcnticeship  was  lost,  the  Court  presumed 

deed  without  a  seal  would  not  prove  the  that  it  had  been  regularly  stamped  {  R.  v. 

issue,  however  the  loss  of  the  seal  might  be  Long  Buckby,  7  East»  45 :  see  Stark.  Ev. 

accounted  for;  BulL  N.  P.  268.  See  Seatw  Part  iv.  1250. 

v.  Henson,  2  Show.  28,  2  Lev.  220 ;  Lady  (*)  By  the  name  of*,  v.  Spite.  Chatter, 

ArgoWt  Case,  Palm.  403 ;  and  also  Smth  2  Stra.  797. 
V.  Woodward,  14  East,  585. 
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the  «aiiie  person  hsppening  to  be  both  warden  and  visitor^  stat.      Tbb  Kmo 
2  Geo.  2,  was  made  to  enwle  the  Crown  to  visit  during  such  *- 

suspension^  which  shews  the  sense  of  the  Legislature.  When  a  •  ^  ^  ^^' ' 
college  is  founded,  the  founder  may  make  what  laws,  or  appoint 
what  visitor  he  pleases ;  but  on  a  change  of  statutes,  the  society 
must  accept  them;  else  not  vaHd.  By  the  charter,  power  of 
Hiaking  statutes  was  reserved  to  Hen.  8.  He  died  before  any 
made.  The  power  devolved  to  £dw.  6.  Same  evidence  that 
K.  Edw.  gave  statutes,  as  that  there  are  any  statutes  at  aD,  be- 
cause recited  in  Qu.  Elisabeth's.  If  ^t  recital  false,  the 
Crown  was  deceived,  and  the  whole  grant  is  void.  Objection. 
K.  Edward's  statutes  never  acted  under.  There  might  be  no 
opportunity  to  exercise  the  visitatorial  power;  therefore  no  ar- 
gument can  be  drawn  from  non-user.  Nor  has  the  Crown  ever 
acted  as  visitor.  S.  As  to  the  circumstances  of  this  case,  a 
probable  ground  is  sufficient  to  grant  a  mandamus.  K,  and 
Ward,  H.  4  Oeo.  S(y),  manilamus  to  admit  an  officer:  return 
that  the  office  was  full:  held  bad,  because  the  mandamus  gives 
no  right,  but  only  a  possession  in  order  to  try  the  right.  So 
here.  Dr.  Vernon  only  desires  to  put  the  right  in  a  method  of 
trial.  It  would  therefore  be  no  inconsistency,  should  a  man* 
damus  go  first,  and  a  prohibition  afterwards;  for  this  is  only  a 
mode  of  trial,  and  if  the  Bishop  be  really  visitor.  Dr.  Vernon 
has  no  other  way  of  trying  it.  Court  will  not  grant  a  mandamus 
^to  put  the  sentence  of  an  inferior  Court  in  execution,  and  [  ^58  ] 
therefore  quashed  the  mandamus  to  Dr.  Walker ,  H.  9  Geo.  S(«). 
And  in  the  K.  and  Bishop  oi  Ely,  T.  11  Geo.  2  (a),  the  Court 
did  not  think  the  statutes  of  K.  Edw.  sufficiently  established, 
to  put  a  sentence  in  execution  by  virtue  of  them;  but  this  was 
a  different  case  from  the  present,  which  only  demands  a  trial, 
not  an  execution. 

Per  Cur\  Lee,  C.  J. — It  is  an  improper  question  for  the 
Court  to  enter  into,  upon  affidavits^  whether  these  statutes  are 
in  force.  It  was  much  controverted  in  1736,  and  then  not 
settled.  Nor  will  we  now  determine  the  power  of  granting 
mandamuses  to  visitors.  Dr.  Usher's  Case  is  iU  reported  m 
5  Mod.  452.  It  was  a  motion  for  a  mandamus  to  the  visitors  of 
University  College.  Two  questions  were  argued.  1.  Whether 
the  persons  to  whom  the  fnandamus  was  prayed,  were  real  visit- 
ors. 2.  Whether  a  maitdamtftf  would  go.  The  Court  considered 
only  the  first;  and  it  went  off  for  the  consideration  of  the 
Court.  At  present,  it  does  not  appear  clearly  to  the  Court, 
that  the  Bishop  is  the  visitor.  And  it  would  be  unjust  to  force 
a  man  to  exercise  a  doubtful  jurisdiction,  by  mandamus.  If  he 
obeys,  he  is  liable  to  prohibitions;  if  he  returns  himself  not 
visitor,  to  actions.  The  Court  never  grants  a  mandamus,  except 
it  indisputably  sees,  that  there  is  a  power  lodged  in  the  person, 
to  whom  the  mandamus  is  prayed.  This  was  the  foundation  of 
the  determination  in  the  11  Geo.  2,  Pasch.  1738,  The  K.  and 

(y)  2  sirs.  893.  (2)  Cas.  temp.  Hardw.  212;  1  Burn's  E.  L.  455. 

(a)  Aodr.  176. 
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TbsKino     Bifihqjf^  of  Ely,  on  the  very  same  -  evidence  as  the  present. 
!'  When  this  right  is  settled,  it  is  time  enough  to  enter  on  the 

^^'''°;^''^^    other  question- 

Wright,  J. — In  Brideoak's  Case,  H,  12  Anne,  the  Bishop 
of  Winchester  had  expelled  Brideoak  from  a  fellowship  of 
Winchester  College.  He  appUed  for  a  mandamus  to  restore 
him.  It  did  not  appear  clearly  that  the  Bbhop  was  visitor, 
therefore  the  Court  re&ised  it;  but  by  consent  the  right  was 
tried  by  prohibition. 

Denison,  J. — ^In  case  of  private  jurisdictions,  the  Court  has 
inclined  not  to  intermeddle.  There  is  no  express  determination, 
and  no  precedent  of  a  mandamus  granted  to  a  visitor  in  any 
[  *59  ]  case,  therefore  it  is  certainly  a  doubtful  question.  As  ^to 
the  present  application,  if  we  grant  it,  we  may  make  a  false 
suggestion.  And  it  would  be  nugatory  to  grant  a  mandamus 
first,  and  a  prohibition  afterwards. 

Foster,  J. — It  would  be  of  ill  consequence,  to  authenticate 
a  body  of  laws,  that  have  lain  dormant  for  two  hundred  years* 
The  case  of  the  Mayor  and  Corporation  oi  Newcastle  is  a  strong 
one  to  shew,  that  the  Court  will  not  grant  a  mandamus^  where 
it  will  introduce  confusion  and  disorder. 

Rule  discharged  per  tot'  Cur.\b\ 

(b)  See  more  aa  to  ▼isitors,  jMtl,  90  (A). 
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The  King  v.  Nottingham. 

Rule  to  inspect,   xHERE  had  been  a  mandamus  to  fill  up  the  Corporation,  to 
^^f'i^^^^^*  which  the  Corporation  made  a  return ;  and  then  a  rule  was 
^^       "^      made  to  inspect  the  books  of  the  Corporation.    Afterwards  the 
prosecutors  deserted  that  fnandamus,  and  moved  for  a  new  one. 
And  now  Mr.  White  moved  for  an  attachment  against  the 
mayor  &c.  for  not  obeying  the  rule  to  inspect  the  books.    But 
the  Court  held,  that  the  course  was,  in  informations  in  nature 
of  quo  warranto,  to  grant  such  rule  for  inspection,  pending  the 
rule  to  shew  cause;  but  in  mandamus' s,  not  till  after  the  re- 
turn (a);  that  on  the  return  being  allowed,  the  cause  was  at  an 
[     *60     ]  end,  and  the  rule  of  course  exjpired;  but  if  they  ♦thought 
proper  to  bring  an  action  for  a  false  return,  a  new  rule  to  in- 

^  ^         '      So  denied  the  present  motion  (&). 

(a)  IL  y,  HolUster,  Cuu  temp.  Hardw.  quo  warranto  was  made  abiolote ;  in  A.  t. 

245 ;  R.  V.  Justices  of  Surry,  Say.  R.  145,  Babb,  3  T.  R.  581. 
ace.     But  Jshurtt,  J.,  thought  the  rule         (b)  As  to  inspecting  books,  &c.  in  civil 

should  not  be  granted,  till  the  rule  for  the  acUons,  see  Hodges  v.  Atkis,  po$t,  877. 


TRINITY  TERM,  24  GEO.  11.  K.  B.  QO 

Jones  v,  Newman, 

JUOTION  for  new  trial  in  ejectment^  wherein  the  lessor  of  the  Puoi  db}ecdooi 

plaintiff  was  heir  at  law;  ana  the  defendant's  title  arose  upon  a  ^  *  ^^  ">*7  ^ 

will,  which  devised  the  premises  to  John  Cluer,  of  Calcot,  under  !JI^JSence!^ 

whom  the  defendant  claimed.    But  the  plaintiff  gave  evidence, 

that  at  the  time  of  making  the  will,  there  were  two  John  Cluers, 

father  and  son;  and  that  therefore  the  devise  was  to  the  father, 

who  died  before  the  testatrix,  and  so  the  devise  was  lapsed* 

Upon  which  the  defendant  offered  to  prove,  by  parol  evidence, 

that  the  testatrix  intended  to  leave  it  to  John  Cluer,  the  son; 

but  the  Judge  would  not  sufier  it,  and  a  verdict  was  found  for 

the  plaintiff.    But  per  totam  Curiam^  the  Judge  was  mistaken. 

The  objection  arose  firom  parol  evidence,  and  ought  to  have 

been  encountered  by  the  same.      c  4.  j  i^  1  /  \ 

^  So  granted  anew  trial (c). 

(e)  See  Lord  WatpoU  t.  Eari  of  CM'  dam,  S  P.  Wnu.  135;  CareUst  t.  CareUu, 

■Mi^ri^,  7  T.  R.  ISS,  and  iSitepAcfUM  T.  1  MeiiT.  384.    And  ifno  dircetpioof  can 

JEGMOeofe,  i  Eden,  38,  notcf.  be  made  of  the  testator's  intent,  the  devise 

An  ambigaity,  wmb^tiUai  kOem,  which  will  be  void  fi>r  uncertainty.    As  to  parol 

is  raised  by  extrinsic  evidence,  may  be  ex-  evidence  being  admitted  to  explain  written 

plained  in  the  same  manner;  Lord  Cke^  contiacts,  see  Prtttom  t.  Mereeou,  jMsf, 

nsy's  Case,  5  Rep.  63  b;  AUkamU  Case,  IS49. 
SRcp.  IbUi  Hob.  33;  irarTifT.0p.Zon- 


The  King  r.  Lord  Montacute  and  Others. 

S,  a  1  Wils.  283. 

Motion  for  a  mandamuB  to  Lord  Montacute,  lord  of  the  MandwimMinVi 
manor  of  Midhurst,  to  hold  a  court  baron;  and  to  certain  o{  9pto^^aA^o 
Ae  suitors,  to  compose  a  homage,  and  present  some  conveyances  ^^^  ^^xo 
of  burgage  tenures  within  said  manor;  upon  a  suggestion  by  the  homage  to 
affidavit,  that  several  conveyances  were  duly  executed,  and  that  present  oonvey- 
at  the  general  court  in  August  last,  they  were  offered  to  the  "iJ^^iSSS 
homage,  who  refused  to  present  them.  those  convey- 

Sir  R.  Lloydf  Mr.  Hume  Campbell^  Mr.  Green  and  Mr.  ances  appear  to 
Evans  shewea  for  cause ;  that  this  was  a  dangerous  precedent,  ^  ^^^  ^  ^^ 
Mandamus  is  never  granted  without  some  complaint  of  refusal. 
There  is  no  refusal  m  the  lord.     He  held  his  court  regularly 
last  Auffust,  therefore  ibia  mandamus  would  not  he  at  common 
law.     Nor  upon  the  stat  11  Geo.  1,  c.  4;  for  that  gives  no 
mandamus^  except  where  the  lord  neglects  to  hold  a  court,  or 
where  something  wrong  is  done  at  that  court,  when  held  (a). 
As  for  ^the  tenants;  the  homage  is  to  present  deaths  and  [     *61      ] 
alienations  upon  oath;  and  the  Court  will  never  grant  a  man- 
damus  to  present  a  fact  upon  oath,  except  the  met  be  quite 
evident;  if  therefore  the  Court  grants  this,  they  will  determine 


«itf)wh 


<  Vid,  Rast.  Entr.  348  b  {FdU  Judg-  the  proceedings,  and  thereupon  a  diitringat 

aseitf)  where,  in  a  writ  of  &lse  judgment,  the  issued  to  compel  them.    S.  P.  FiU.  Abr. 

lord  would  not  hold  liis  court,  and  there-  Faux  JudgwMni,  pi.  7 ;  SmUh  v.  Dean  of 

upon  a  dis*nmga»  issued  to  compel  him:  St,  PouVs,  Show.  Par.  Ca.  67/* MS.  Serf, 

and  afterwards  his  suitors  would  not  return  Hf  ll. 
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Trb  Kinq     upon  motion  the  right  of  these  burgage  tenures.    Many  things 
Lord  Monta-   *^®  necessary  to  be  done  in  order  to  present;  they  must  enquire 
CUTS.     ~   whether  the  alienation  is  according  to  the  custom,  whether  a 
"— — V— -*  fair  or  fictitious  transaction,  &c.     A  homage  is  in  the  circum- 
stances of  any  other  jury.     There  is  no  instance,  where  a  ho- 
mage or  jury  have  been  commanded  to  find  a  particular  fact. 
For  the  Court  will  not  mder  persons  to  do  a  thii^  sinful,  and  if 
they  present  contrary  to  their  persuasions,  it  is  a  sin.    The 
Court  last  Term  refiised  a  mandanvM,  to  swear  in  the  Mayor  of 
Camelford,  without  an  affidavit  that  he  was  not  sworn  in  already ; 
otherwise  mandamus's  would  be  endless.    The  intendment  of 
law  is  that  every  man  will  do  his  duty,  till  the  contrary  appears. 
No  fiumdamus  can  therefore  be  issued  against  the  lord.    As  to 
the  tenants,  the  Court  will  not  grant  a  numdamus  to  complete 
private  ri^ts,  which  these  are;  for  the  consequential  privilege 
of  sending  burgesses  to  Parliament  is  immaterial:  else  a  man 
might  come  here  and  pray  a  mandamus^  to  complete  his  title  to 
a  freehold  of  4/ds  per  annum  in  a  county.    In  the  K.  and 
ClkherOf  Comb*  ^9,  a  mandamus  prayed  to  the  jury  of  Clithero, 
to  present  two  fireemen  to  the  bailifi*,  and  fer  him  to  admit  them. 
Holt  said^  We  will  grant  a  mandamiis  to  the  bailiff  to  admit; 
but  not  to  a  jury  to  present  upon  oath.     This  is  also  a  manda- 
mus moved  for  by  five  persons,  and  one  writ  of  mandamus  shall 
not  include  five  several  cases;  Salk.  433,  Case  of  Andover.     If 
a  lord  refuses  to  hold  a  court  or  to  admit,  the  only  remedy  is 
by  subpoena  in  Chancery;  4  Rep.  28;  2  Cro.  368;  Moor  842. 
If  a  copyholder  refuses  to  present  what  is  given  in  evidence,  it 
is  a  forfeiture  of  his  copyhold;  3  Leon.  109;  Dyer  211  b.    The 
same  in  a  court  leet;  Stat.  4  Edw.  1.     There  is  no  instance  ^^f 
a  mandamus  to  hold  a  court  on  any  particular  day,  except  in 
boroughs  for  the  admission  of  officers,  in  furtherance  of  public 
justice.     And  wherever  a  mandamus  has  gone  to  admit  free- 
men, it  is  where  they  have  an  inchoate  right  by  birth  or  servi- 
tude; but  here,  there  is  no  inchoate  right,     !^for  will  the  end 
I        62     J  proposed  be   *  certainly   attained  by   this   unusual    method. 
Though  a  presentment  should  be  made,  yet  the  lord  is  not 
always  bound  to  admit  on  presentment;  as  if  an  alienation  is 
made  to  a  corporation,  a  Court  of  Equity  will  not  compel  the 
lord  to  admit  them  on  presentment,  because  he  may  lose  his 
services. 

^24  UEofr'  ^^-  ^^^^^r^^y  Mr.  Henlev,  Mr.  Ford  and  Mr.  Joddrel,  in 
support  of  the  rule  argued,  that  this  was  not  merely  a  private 
right;  the  public  are  deeply  concerned  in  it.  All  burgage 
tenures  are  of  the  same  nature.  The  presentment  required  is 
only  relative  to  the  franchise  of  voting;  the  estate  and  freehold 
are  vested  sufficiently  without  it.  If  no  presentment  be  made, 
the  franchise  only  is  lost,  and  not  the  estate.  A  mandamus  is 
the  proper  method  to  enforce  the  King's  charter,  Wheler  and 
Trotter^  P.  8  Geo.  2.  We  have  shewn  a  refuser  in  the  jury, 
and  it  is  not  necessary  to  shew,  that  every  person  concerned 
has  refused.    Mandamus  is  certainly  necessary  to  the  homage; 
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but  that  would  be  niigatory^  except  one  also  goes  to  the  lord     Thb  Kiira 
to  hold  a  court.    If  you  grant  the  end  you  must  grant  the  fi 

means.    JC  and  ChrUiehurchj  M.  12  Geo.  2,  (a)  a  mandanms      "cute!"*' 

was  granted  to  the  steward  of  a  court  leej  to  hold  one,  and  to  ^ v ' 

the  jury,  to  present  to  the  steward  one  Datfy  who  was  chosen 
Mayor.  The  Case  oi  Andacer  (as  to  five  in  one  writ)  was, 
where  there  were  separate  grievances:  here,  the  grievance  is 
one  and  the  same  to  aU.  But  the  Court  ^  wiU  judge  how  many  r  «g3  i 
writs  are  necessary,  and  grant  them  accordingly.  Obfeeiion, 
No  instance  of  mamUimus  to  hold  a  court  b^n,  but  that  2 
Roll.  Rep.  107  is  against  it.  Sobiiion^  The  sole  question  is, 
Whether  it  be  for  the  pubKc  good  or  no ;  if  it  be,  the  Court  will 
grant  it  for  courts  baron  as  well  as  leets.  As  to  the  jury  being 
on  oath,  the  oath  is  the  common  oath  of  homagers;  but  this 
presentment  is  not  made  by  them  quaienus  homagers,  but  as 
tenants  of  a  franchise  vested  ui  them  by  the  Crown.  Every  offi- 
cer of  a  corpbration  takes  a  general  oath  to  do  his  duty.  That 
wiO  not  preclude  this  Court  from  sending  him  a  mandanms.  In 
K.  and  Lord  Mayor  of  Lamlonf  a  mandamus  went  to  him  to  re- 
turn one  Broeikursi  (who  was  chose  alderman)  to  the  court  of 
aldermen,  and  also  to  the  court  of  aldermen  to  admit  him.  In 
the  K*  and  Giihero^  a  MS.  note  under  the  name  of  the  K.  and 
WiUis{b\  states  that  a  mandamus  at  last  went  to  the  bailiff  and 
jurats  to  present  and  admit.  The  oath  is  so  far  from  being  a 
reason  against  the  mandamus ^  that  it  is  a  strong  reason  for  it; 
for  the  jury  are  bound  to  present  alienations,  and  the  Court  only 
forces  them  to  carry  their  oath  into  execution.  The  cases  in 
Leon,  and  Dyer(c)  prove,  that  juries  on  their  oaths  may  be 
punished  by  amerciament  and  forfeiture;  a  fortiori  this  Court 
may  interpose  by  way  of  direction,  as  in  cases  of  mandamus  to 
spiritual  judges,  to  grant  administration  (c(),  and  to  archdeacons, 
to  swear  in  churchwardens  (^).  In  Bagg*s  case,  1 1  Rep,  98(/), 
it  was  resolved,  that  this  Court  has  authority  to  correct  all  er- 
rors judicial  or  extrajudicial;  so  that  no  wrong  or  injury  either 
public  or  private  can  be  done,  but  that  it  shall  be  reformed  by 
due  course  of  law. 

The  Court  directed  a  search  to  be  made  for  the  K.  and  Cli- 
theroj  and  it  was  found,  that  a  mandamus  had  gone  balUvis  et 
jurat  (with  a  dash)  M.  5  W.  &  M.  to  present  and  swear  in  two 
persons. 

Sir  R.  Lloyd,  in  reply,  observed;  that  no  nuauiamus  had  ever 
gone  to  officers  in  their  judicial,  but  only  in  their  minisierial 
capacities  (jr).  This  is  an  answer  to  all  their  cases.  Mandamus 
has  indeed  gone  to  direct  an  exertion  of  their  iudicial  capacity, 
as  to  grant  admission  (A);  but  not  Aofo  they  shall  *  exert  it,  as  to  [      *64     ] 

(a)  Or  iL  ▼.  WUHt,  Andr.  279.  grantins  a  numdamut  in  R.  ▼.  Bp.  oiSly, 
(6)  Thia  mutt  be  a  mistake,  for  they  are      S  T.  R.  290,  pott,  90,  n.  (h)  S.  C. 

quite  ditftinct  cases.  (A)  By  12  6.  3,  c.  21,  s.  1,  **  where 

(c)  Cited  ante,  61.  any  person  entitled  to  be  admitted  a  citi- 

(d)  R,  ▼.  Dr.  Haiff  pott,  640.  sen,  burgess,  or  freeman  of  any  dty,  &c. 
{e)  R.  T.  Dr.  Harrit,  pott,  430.  shall  apply  to  the  mayor,  &c  to  be  admit- 
(/)  See  pott,  78.  ted,  and  the  mayor,  Sec.  shall  not  admit 
(i)  This  was  one  of  the  grounds  of  •  him  within  one  month  after  notice,  anoji- 
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The  KiMff     n>hom  they  shall  grant  admission.     So  in  the  case  of  the  Mayor 

Lord  Mohta-  ^^  London,  the  mayor  and  aldermen  are  only  canals,  and  could 

^"^cuTB.*"^^"  J^ot  exert  any  judgment.     In  the  K.  and  fFillis  alias  Christ- 

* V '  church,  the  case  was  agreed,  and  nothing  finally  done.     In  the 

JST.  and  Clithero,  the  mandamus  never  went  to  the  jury  to  pre- 
sent It  went  to  the  bailiffs  and  jury  jointly,  by  their  own  ac- 
count. 

Per  Cur.  Lee,  C.  J. — We  have  at. present  no  ground  to 
think,  that  these  were  legal  conveyances;  rather  the  contrary; 
non  constat  that  they  hay  ejus  ad  rem.  But  if  thev  have  it,  the 
right  of  voting  for  members  is  surely  a  noble  privilege,  as  Holt 
C.  J.  saidi  in  case  of  Ashby  and  White  {$).  And  wnere  a  man 
has  jus  ad  rem,  it  would  be  absurd,  ridiculous^  and  a  shame  to 
the  law,  if  he  could  have  no  remedy;  and  the  only  remedy  he 
can  have  is  by  mandamus,  I  think  the  cases,  especially  the  K. 
and  Christchurch,  extremely  strong;  and  don't  see,  that  the  act 
of  the  jury  in  the  present  case,  is  a  whit  more  judicial  than  that. 
After  the  right  is  settled,  the  presentment  is  ministerial  only. 
In  the  K.  and  Christchurch,  the  presentment  is  grounded  on  an 
election  previous;  in  the  present,  it  is  grounded  on  the  convey- 
ances precedent.  The  Jl.  and  Clithero  also  shews,  that  a  man- 
damus was  granted  to  an  enquiring  jury.  As  to  putting  them 
aU,  the  bailms  and  jury,  together,  it  must  be  taken,  reddendo 
singula  singulis,  I  am  therefore  of  opinion  on  the  whole  (it 
being  absolutely  necessary  on  the  reason  of  the  thing)  that  a 
maMdamus  should  go,  to  force  them  either  to  exert  their  duty, 
or  shew  cause  to  the  contrary.  If  they  can  shew  that  there  has 
been  no  aUenation,  that  will  be  a  good  return.  The  legality  of 
the  alienations  belongs  to  another  jurisdiction. 

Wright,  J.— Old  Nat.  Br.  3  e.  12  b(*).  French  4to  edition, 
mandamus  may  go  to  a  lord  of  a  manor,  to  hold  court  baron  to 
do  justice  to  his  tenants  (/). 

Rule  absolute, per  tot.  Cur,  with  leave  to  sue  out  one  or 
more  mandamtui's, 

dawuu  thaiX  issue  to  compel  him,  and  he  the  Court  vnll  grant  a  mandttmuM  to  bur- 
shall  pay  all  costs.*'  gesses  to  attend  a  court  leet  to  make  a  jury ; 
(0  Salk.  19.  Rector  of  Wigan*s  Case,  2  Stra.  1207 ;  so 
{k)  Pp.  6,  26,  (8th  ed.  4to.)  to  compel  the  lord  to  hold  a  court  leet,  and 
(/)  The  Court  vrill  grant  a  mtmdamHS  to  court  baron  in  the  accustomed  place ;  JL  v. 
the  lord  of  a  manor  to  admit  a  copyholder ;  Grantham,  post,  716.    But  though  a  Man- 
but  not  where  he  claims  by  descent,  as  in  damus  lies  to  the  lord  to  hold  a  court  leet, 
that  case  he  has  a  complete  title  without  yet  it  lies  not  to  jurors  by  name  to  appear 
admittance  against  all  but  the  lord;  R,  ▼.  and  form  a  jury ;  JL  v.  Bankes,  post,  452 ; 
Bennett,  2  T.  R.  197^  so  if  the  k>rd  refuse  anU,  26,  n.  (o) ;  Bac  Abr.  Mandamus  (D) ; 
to  admit  a  person,  to  whom  a  copyhold  is  Com.  Dig.  Mandamus  (A)  ;  and  see  R.  ▼. 
surrendered,  on  account  of  a  disagreement  F.  Rigge,  2  B.  &  A.  550.     See  also  JL  v. 
about  the  fine,  the  Court  will  compel  him ;  Barker,  post,  300,  JL  ▼.  Cambridge  Ume, 
R.  T.  Lord  of  JJendon-manor,  Id.  484;  so  post,  547. 
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Rolls  v,  Barnes. 

S.  C,  1  Burr.  9;   1  Ld.  Kcnyon,  391. 

It  was  held  bv  the  Court,  on  the  authority  of  Adderley  and  innwmi  t    . 
Evans f  H.  29  (xeo.  2(a),  that  insimul  computMseni  was  no  good  ^J^[J^  ^^  ^ 
plea  in  bar  to  an  action  on  assumpnt;  for,  though  true,  it  does  ^'''*"^* 
not  extinguish  the  original  promise  on  which  the  action  is 
founded  (^. 


(a)  That  was  oitumptU  by  an  executor 
for  st —  due  to  the  testator  for  work  and 
labour,  ftc  :  plea,  that  testator  and  defen- 
dant accounted  together,  and  that  defen- 
dant was  found  in  arrear  12/.,  and  had  paid 
101.  to  testator,  and  remuning  2/.  to  plain- 
tiff: judgment  on  demurrer  for  the  plain- 
tiff; 1  Ld.  Ken.  250. 

(b)  It  appears  from  the  report  in  1  Ld. 
Kenyon,  (which  is  the  fullest)  that  the  de- 
fendant pleaded  a  stated  account  before  the 
bill  filed,  and  a  balance  in  favour  of  him- 
self, and  that  the  pUuntiff  promised  to  pay 
such  balance;  and  Drauon,  J.,  said,  ihaX 
"  a  promissory  note  would  not  be  plead- 
able in  bar  to  this  action,  as  it  is  not  a  de- 
mand of  a  higher  nature ;  no  ntore  than  one 
bond  is  pleadable  in  bar  to  another :"  1 
Burr.  9,  S.  P.  But  where  in  asttnuptit 
lor  goods  sold,  the  plea  was,  that  the  de- 
lendant,  being  the  payee  of  a  promissory 
note,  indorsed  it  to  the  plaintiff,  and  that 
the  plaintiff  received  it  "  for,  and  on  ac- 
count of  the  said  debt ;"  and  on  general 
demurrer  it  was  urged,  that  the  plea  should 
have  alleged,  that  it  was  received  in  satis* 
facHan  of  the  debt ;  the  pica  was,  however, 
held  good;  Kearslake  v.  Morgan,  5  T.  R. 


513:  and  in  support  of  it,  Richards<m  v. 
Jiickiaum,  was  cited;  there,  in  a  similar  ac- 
tion, the  defendant  pleaded  an  account 
stated,  and  that  be  was  found  in  arrear, 
for  which  the  plaintiff  drew  a  bill  on  him, 
and  delivered  it  to  A.  B.  the  payee,  which 
bill  the  defendant  afterwards  accepted.  On 
demurrer,  Ld.  Mansfield  said,  that  a  bill 
of  exchange,  unless  there  was  an  agree- 
ment that  it  should  be  so,  was  no  satisfac- 
tion, but  that  this  was  a  bill  accepted  by 
the  party  and  negotiable,  and  that  was  pay- 
ment :  judgment  for  the  defendant  Bailey, 
J.,  said,  "that  Kearslake  v.  Morgan  was  an 
authority  to  shew,  that  if  a  debtor  pay  his 
creditor  by  a  note  or  bill,  which  the  creditor 
takes  on  account  of  his  debt ;  such  taking 
of  a  bill  will  be  an  answer  to  an  action 
brought  by  the  creditor  against  his  debtor 
for  that  debt,  unless  the  creditor  gives  up 
the  bill ;  Rows  v.  Young,  2  Brod.  &  Bing. 
245.  And  see  Dangerfield  v.  Wilby,  4  Eip. 
N;  P.  159;  NorrisY,  AyUtt,  2  Camp.  N. 
P.  329  ;  see  also  WWdns  v.  Casey,  7  T.  R. 
liZ,per\A,  Kenyon,  and  the  fonn  of  such 
a  plea  in  2  Chitty's  Plead.  483  (2d  ed.) : 
also  Pring  v.  aarkson,  1  B.  &  C.  14. 


Cooper  v.  Chitty  and  Blakiston. 

S,  a  1  BiuT.  20 ;  1  Ld.  Kenyon,  395. 

jLROVER  against  the  Sheriffs  of  Zondoii,  by  the  assignee  of  one 
Johns,  a  bankrupt,  for  goods  sold  by  them  under  an  execution. 
It  was  stated  that  on  the  4th  of  December,  1753,  Johns  became 
a  bankrupt;  on  the  5th  of  December,  the  judgment  was  entered 
against  him  by  Godfrey,  and  ihe  fieri  facias  was  executed  the 
same  day:  On  the  8th  of  December,  the  commission  was  taken 
out;  the  same  day  assignment  made:  On  the  S8th  of  Decem- 
ber, 1753,  the  defendants  sold  the  goods;  and  on  the  ^Oth  of 
January  returned,  that  they  had  levied  the  money. 

Sir  JK.  Lloyd^  for  the  plaintiff  argued,  that  the  question  was, 
in  whom  the  property  of  the  goods  was.  That  the  Sheriff  can 
neither  sell  nor  take  goods,  in  which  the  defendant  has  no  pro- 
perty.    If  he  does,  trover  will  lie  against  him.     Two  times  are 

VOL.  I.  £ 


If  a  Sheriff  takes 
goods  of  a  bank- 
rupt in  execution 
aftier  the  act  of 
bankruptcy,  and 
before  the  com- 
mission issued, 
and  sells  them 
after  the  com- 
mission, trover 
will  lie  against 
him.   Vide  Tim- 
breUndMilU. 
HiL  33  O.  2d. 
17(iO.  p.  205. 
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eoopKR       to  be  attended  to ;  1,  Of  seizure,  2.  Of  sale.  1.  The  goods  were 
Chiitt.       seized  the  5th  of  December;  but  after  the  4th  of  December, 

V ^ — 1->   the  defendant  had  no  absolute  property  left  in  him.     If  it  be 

asked.  Where  is  the  property  at  that  time?  The  answer  is,  the 
books  are  conftised  alxiut  it.  In  Player's  Case,  Salk.  Ill,  Holt 
is  unintelligible,  who  says  the  assignees  are  in  by  relation,  after 
the  commbsion  taken  out.  But  the  question  recurs.  Where  is 
the  property  in  the  interim!  It  is  certain,  that  the  Sheriff  can- 
not seize  more  property  than  the  defendant  has.  It  seems 
therefore  reasonable,  that  the  Sheriff  may  seize  this  imperfect 
[     'ee     ]  property,  and  nothing  more.    The  bankrupt  has  a  ^special 

Eroperty,  like  a  carrier,  &c.  Or,  he  has  a  defeasible  property, 
ke  a  distrainer  for  rent:  Or,  he  has  a  right  of  custody,  for  tne 
benefit  of  all  his  creditors.  This  case  difiers  from  an  execu- 
tion and  seizure  before  the  act  of  bankruptcy,  because  then  the 
defendant  has  the  absolute  dominion  of  the  goods.  £•  It  is  to 
be  considered,  whose  the  goods  were  at  the  tune  of  sale.  After 
the  assignment,  the  property  is  in  the  assignees;  1  Vent.  193. 
The  Sheriff  on  the  5th  of  December  seized  a  defeasible  pro- 
perty: The  assignment  on  the  8th  of  December  defeated  that 
property,  by  vesting  an  absolute  property  in  the  assignees.  Ob- 
jecium.  The  relation  back  is  a  fiction  of  law,  and  therefore 
shall  not  damage  a  third  person.  Answer.  This  is  not  imiver- 
sally  true.  And,  if  true,  it  only  relates  to  fictions  arising  from 
construction  of  the  Judges,  and  not  such  as  are  created  by  ex- 
press act  of  Parliament.  Besides  it  was  absolutely  vested  before 
the  sale.  Obfection.  What  return  then  could  the  Sheriff  make, 
who  had  taken  the  goods  before  assignment?  Answer.  He 
miffht  have  returned  nulla  bana^  K.  against  Brein  if  oT,  bai- 
liffi  of  the  Savory  1  Keb.  901.  Objection.  The  Sheriff  mi^ht 
not  know  of  the  assignment  before  tne  sale.  Answer.  It  is  his 
business  to  know  it,  he  is  paid  for  knowing  it(c).  Want  of 
knowledge  is  no  justification  in  a  civil  action.  But  probably, 
he  did  inow  of  the  act  of  bankrupt^.  It  is  incredible,  he 
should  not  know  of  the  commission.  Objection.  Action  shall 
be  brought  against  the  original  plaintiff  6odfi*ey,  or  against  the 
vendee;  and  not  against  the  officer.  Answer.  There  is  no  rea- 
son to  proceed  against  them,  but  what  will  equally  hold  against 
the  Sheriff:  for  their  property,  if  bad,  depends  upon  the  She- 
riff's want  of  power  to  assign  it  to  them.  Obfection.  Bailey 
against  Bunning,  1  Lev.  178,  1  Sid.  272;  on  a  similar  action, 
the ^eri  facias  was  tested  the  4th  of  June,  but  not  sued  out  till 
the  1 1th  of  June.  An  act  of  bankruptcy  was  committed  on  the 
6th  of  June;  the  Sheriff  took  the  bankrupt's  goods  in  execu^ 

(c)  The  sheriff  k  bound  ta  eiecnte  the  pan  against  the  sherifl;  yet  in  an  action  on 

writ  at  his  peril:  and  if  he  have  any  donbt  the  case  for  a  fidse  return,  an  inquisition 

about  the  property  of  the  goods,  it  is  said,  finding  goods  to  be  the  property  of  a  third 

he  may  sununon  a  jury  to  inquire  that  fact ;  person  b  not  admissible  in  evidence  ;  Glos- 

Dalt  Sher.  IM,  c.  SO ;  GUb.  ExeeuHtrnt,  np  v.  Poie,  8  M.  &  S.  175 ;  neither  would 

21;  Parr  r.  Nemrnan,  4  T.  R.  683,  648.  it  be  so  in  txover  against  the  sheriff ;  La- 

But  the  return  of  such  an  inquisition  is  tra-  tktno  v.  Earner,  2  H.  Bla.  487 ;  where  the 

versable ;  and  though  perhaps  it  might  be  Court  doubted,  whether  the  sheriff  can 

evidence  in  mitigation  of  damages  in  tret-  legally  hold  such  an  inquisition. 


MICH.  TERM,  30  GEO.  II.  K.  B.  ^ 

tion.     Trover  against  the  Sheriff.    And,  on  the  case  stated,      Cooram 
judgment  for  the  defendant.     Afuwer.   At  that  time,  the  goods  ** 

were  bound  from  the  teste  of  the  writ,  and  not  firom  the  emana-  .    ^"'J^*    , 
tion  of  it;  and  at  the  teste,  the  property  was  clearly  and  abso- 
lutely in  the  bankrupt:  therefore  no  wrong  done.     But  here, 
the  bankruptcy  commenced  before  the  teste. 

Sfr.  Morton,  for  the  defendant,  argued,  that  the  relief  should 
have  been  against  the  plaintiff  in  the  original  action.  He  has 
given  the  bankrupt  equal  credit  with  the  rest  of  the  creditors, 
«nd  should  not  be  snnered  to  gain  a  preference  in  prejudice  of 
^the  rest.  Allowed,  that  by  2  Stra.  981,  in  the  case  of  Bratsey  [  *67  1 
▼•  Dotewm,  execution  after  act  of  bimkruptcy  and  before  as- 
si^mnent  is  void ;  yet  1  Lev.  95,  if  even  a  judgment  be  set 
asule  for  nrregularity,  no  relief  can  be  had  against  the  officer, 
who  acts  under  the  sanction  of  the  Court.  The  foundation  of 
the  action  of  trover  is  property  in  the  plaintiff  at  the  tune  of 
conversion,  and  that  the  conversion  was  tortious.  But  both  in 
Ckureyy.  CrUpe,  Salk.  108,  and  Bras9eyy.  Dawson,  it  is  held, 
Chat  the  property  remains  in  the  bankrupt  till  assignment ;  the 
seizure  therefore  is  justifiable.  And  no  fictitious  relation  shaD 
turn  this  into  a  tort.  If  seizure  is  justifiable,  the  sale  must  be 
80  too ;  for  the  seizure  vested  a  special  property  in  the  sheriff; 
Clerk  y.  Withers,  Ld.  Raym.  1076;  so  too  Cro.  Jac.  515; 
Cro.  £liz.  440;  Cro.  Car.  457;  Hob.  S06;  March.  13.  The 
law  considers  the  whole  execution,  seizure,  and  sale,  as  one 
act  The  sheriff  may  seize  and  sell  on  the  same  day,  and  pay 
the  money  to  the  plaintiff;  his  deferring  the  sale  shall  not  make 
him  liable  to  the  assignee ;  since  he  would  not  have  been  so, 
had  he  completed  the  execution  immediately ;  Cro.  Eliz.  597 ; 
6  Mod.  S93.  The  sheriff  can  make  but  five  returns  to  this 
writ  oi fieri  facias.  1.  NuUa  bona,  which  would  be  a  false  one. 
JS.  Bringing  money  into  Court.  S.  That  he  has  paid  it  to  the 
plaintiff^  Both  tnese  must  be  founded  on  a  prior  sale,  which 
IS  argued  to  be  a  conversion.  4.  That  he  has  delivered  the 
goods  to  the  assignee';  which  he  has  no  right  to  do,  without  a 
jury  to  find  a  property  in  such  assignee.  5.  That  the  goods 
remain  unsold ;  wnich  is  oidy  a  temporary  matter  of  excuse. 
If  an  action  be  brought  against  the  sheriff,  by  the  original 
plaintiff,  for  detaining  the  g^>ds ;  can  he  plead  the  bankruptcy  ? 
He  cannot,  for  he  has  it  not  necessarily  in  his  power,  to  prove 
the  act  of  bankruptcy,  the  commission,  and  other  parts  ot  that 
transacdoii.  There  are  two  cases  in  point  for  the  sheriffs; 
Leehmerey.  I^orowgood,  3 Mod.  2S6,  1  Show.  12,  Comb.  123; 
and  BaUeyy.  Bunrnng,  1  Lev.  173:  in  which  it  is  also  stated, 
that  the  officer  had  notice  of  the  bankruptcy. 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court. 
The  bare  defining  an  action  of  trover  will  go  a  ff^^t  way  to- 
wards understanmng,  and  solving  this  question.  The  ♦form  of  [  ^68  ] 
the  action  is  a  fiction,  but  in  substance  it  is  a  remedy,  to  recover 
property  wrongfully  converted  to  another's  use.  The  form 
supposes  the  defendant  mi^ht  come  lawfully  by  it ;  and  if  he 
did  not,  yet  by  bringing  this  action,  the  plaintiff  waves  the 

e2 
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Cooper  trespass.  No  damages  are  recoverable  for  the  act  of  taking, 
^.  all  must  be  for  the  act  of  converting ;  this  is  the  tort,  or  male- 

.  Chitty.  Jicium.  And,  to  entitle  plaintiff  to  recover,  two  things  are  ne- 
cessary :  1.  To  shew  a  property  in  himself;  2.  To  shew  a  Wrong- 
ful conversion  by  the  defendant  (rf). — 1.  In  the  present  case  it 
is  admitted,  that  the  property  was  in  the  plaintiff,  the  assignee, 
from  ^th  December  (<?);  therefore  it  was  so  before  the  seizure, 
and  notoriously  so  before  the  sale.  It  was  so  before  seizure 
by  relation  back ;  a  doctrine  established  to  prevent  fraud,  and 
which,  though  it  may  sometimes  occasion  particular  inconve- 
niences, yet  is  considered  by  the  statutes  as  conducive  to  the 
general  good  of  the  public.  The  statutes  therefore  make  all 
conveyances  and  acquisitions  of  property  void,  by,  from  or  under 
the  bankrupt)  and  the  property  of  the  assignees  to  be  good  and 
valid,  against  even  all  executions  not  executed  before  the  act 
of  bankruptcy  committed.  The  acquisition  of  property  by  act 
of  law  has  the  same  operation,  as  an  acquisition  by  the  act  of 
the  party :  if  it  be  completed  before  the  act  of  bankruptcy,  it 
isffood;  if  not  completed,  it  is  otherwise.  Thestat.  19Geo.2(/) 
relieves  as  to  contracts  in  two  particular  cases,  and  then  only ; 

'  otherwise  the  statutes  rescind  every  contract  made  or  completed 
after  the  act  of  bankruptcy.  And  in  the  present  case,  they  do 
not  make  the  original  taking  of  the  goods  in  execution  unlaw- 
fid,  or  a  trespass  ab  initio^  but  only  by  relation  preserve  a  pro- 
perty of  the  goods  in  the  assignees,  previous  to  the  taking,  in 
order  to  divide  them  rateab^  among  all  the  creditors. — 2. 
To  shew  a  wrongful  conversion  by  the  defendants,  it  must  be 
considered,  1*^,  Whether  the  conversion  itself  is  wrongful; 
2dlyy  Whether  defendants  are  so  far  excusable  herein,  that  the 
remedy  as  against  them  is  misdirected. — Ist^  The  conversion  or 
act  of  sde  is  clearly  wrongfrd.     The  sheriff  had  a  right  to  seU 

]  the  goods  of  Mr.  Johns,  but  not  ♦to  sell  the  property  of  the 
plaintiff.  The  Court  of  Chancery,  in  such  a  case,  would  arrest 
the  goods,  in  a  summary  Way.  The  vendee  can  maintain  no 
title  to  the  goods,  under  the  sale  of  the  sheriff,  which  proves 
the  action  of  sale  to  be  wrongful;  neither  could  the  plaintiff  in 
the  original  action  finally  retain  the  money,  arising  from  such 
sale. — IcJ/^,  The  defendants  are  not  excusable.  Three  weeks 
intervened  between .  the  assignment  and  sale,  and  the  return 
was  not  made  till  near  a  month  farther.  The  notoriety  is  ex- 
tremely great.  But  had  the  sale  been  immediately  after  the 
seizure,  still  the  sheriffs  would  have  been  liable  {g).  The  re- 
turn they  have  made  is  false,  that  they  have  made  so  nuich^ 
"  of  the  goods  of — Johns ;"  whereas  they  were  not  the  goods 

(d)  As  to  the  action  of  trorer,  see  Iff/-  hy  or.  io  a  bankrupt  before  the  date  and 
braham  v.  Snow,  2  Wros.  Saund.  47  a«  n.  issuing  of  a  commiiuon  shall  be  valid, 
( ]) ;  Tayhr  ▼.  Wells,  Id.  74,  n.  ( 1).  notwithstanding  a  prior  act  of  bankruptcy : 

(e)  See  HiteMn  ▼.  Campbell,  pott,  827.      and  that  a  creditor,  to  whom  such  payment 
(/)  Oh.  32,  s.  1 :  that  is,  in  respect  of     shall  be  made,  shall  not  be  liable  to  refiind 

goods  sold  or  bills  of  exchange  drawn  by  the  same  to  the  assignees,  provided  the 

a  bankrupt.    But  that  act  is  now  repealed  person  so  dealing  with  the  bankrupt  had 

by  Stat.  6  Geo.  4,  c.  16,  which  provides  not  notice  of  any  act  of  bankruptcy, 

(s.  82),  that  all  bond  fide  payments  made  {g)  Timbrell  v.  Milh,  contra^  peat,  206. 


MICH.  TERM,  30  GEO.  II.  K.  B.  69 

of  Johns,  but  of  the  assignees.     Doubting,  whether  they  could        Cooru 
return  nulla  bona  is  arguing  in  a  circle.     "  They  could  not  *• 

return  nulla  bona,  because  they  were  the  bankrupt*8;  they  .  Chcttt. 
were  the  bankruptWoods,  because  the  sheriff  comd  not  re- 
turn nulla  bona.'  Tnerefore  we  are  all  of  opinion,  that  the 
plaintiff  must  recover.  The  ingenuity  of  the  defendant's  coun- 
sel has  thrown  a  veil  over  the  reason  of  the  case,  by  starting 
some  plausible  objections.  Obfectian  IsL — An  execution  is  an 
entire  thing,  and  when  once  begun  must  be  completed.  This 
execution  was  lawfully  begun,  and  therefore  must  be  completed. 
Answer. — AU  the  cases  put  and  cited  are  between  the  plaintiff 
and  defendant,  and  do  not  relate,  to  the  taking  the  goods  of  a 
third  person.  If  a  sheriff  takes  the  goods  and  d^s,  his  executors 
must  complete  the  sale:  if  the  plamtiff  dies,  his  executors  may 
demand  to  have  the  execution  completed :  writs  of  error  can- 
not supersede  an  execution  on  ^fiertfatnof  actually  begun ; 
because  the  goods  are  of  a  perishable  nature,  and  must  not  wait 
the  determination  of  the  suit:  a  vendee  upon  a  lawful  judg- 
ment and  execution  thereupon,  shall  not  lose  his  property  upon 
a  reversal  by  a  writ  of  error ;  so  held  in  Matthew  Manning^s 
Case,  8  Co.  97.  But  none  of  these  allow  the  sheriff  to  ti^e 
the  ffoods  of  a  third  person.  The  fallacy  of  this  argument  lies 
♦in  3ie  equivocal  use  of  words.  The  taking  is  said  to  be  law-  [  ♦70  ] 
Jul;  but  how  lawfiil?  against  the  assignees?  Impossible,  in 
any  sense ;  so  as  to  gain  the  property.  No :  the  word  lawful^ 
means  no  more,  than  that  the  sheriff  shall  not  be  held  a  crimi- 
nal or  wrong-doer,  by  the  relation  of  the  statutes ;  he  is  not  a 
trespasser.  As  if  the  sheriff  arrests  one  who  says  he  is  A.,  but  is 
not  so;  the  sheriff's  taking  him  is  lawful;  but  his  detaining 
him  after  the  truth  is  discovered,  would  be  unlawful  (A).  The 
case  of  Bailey  v.  Bunning  only  proves,  that  the  taking  of  the 
j^oods  under  the  writ,  though  after  an  act  of  bankruptcy,  yet 
before  the  commission,  was  lawful ;  that  the  officer  was  no  tres- 
passer in  so  doing,  this  being  sufficient  to  excuse  him.  This 
case  is  so  explained  per  Cur'  m  Philips  v.  Tomson^  3  Lev.  19S. 
Siderfin  did  not  know  what  the  Court  went  upon  (f).  Leehmere 
v.  Thorowgoody  was  an  action  of  trespass  for  a  tort.  So  ex- 
plained in  Shower,  which  is  the  only  clear  state  of  it.  Also 
Comberbach  says,  it  was  held,  that  the  officer  should  not  be 
made  a  trespasser,  by  this  relation  back.  There  is  dso  Cole 
V.  Daviesj  Ld.  Raym.  724,  which  says,  no  action  will  lie  against 
the  sheriff,  acting  under  process,  biit  solely  against  the  vendee. 
This  is  a  mere  obiter  note,  taken  at  Nisi  PriuSf  when  the  re- 

C)rter  was  a  very  young  man.    And  it  seems  to  have  been  col- 
teral  to  the  case  in  hand;  which  turned  upon  a  supposed 

(A)  See  Saiderion  V.  Baker,  poti,  SZ2,  where  Cretpan  cannot;   as  where  goods 

(i)  Wherever  tretpass  for  uking  goods  are  lent,  or  delivered  to  keep,  ftc. ;  Piit 

will  lie,  trover  will  also  lie ;  for  one  may  v.  Rowsterne,  Sir  T.  Raym.  472 ;  Leek- 

qmaUfy  bnt  not  tnerease  a  tort;  BUhopy.  mere  v.  Topiad^,  S  Vent  170;  Smiih  v. 

MomUtgme,  Cro.  Bliz.  824;  S.  C,  Cro.  Jac  MUiet,  1  T.  R.  475;  see  S  Wms.  Sannd. 

50 ;  Branseomb  v.  Bridges,  1  B.  &  C.  145 :  47  k ;  and  as  to  the  distinction  between 

bat  the  converse  of  ihe  proposition  does  trespass  and  trover,  see  ffard  v.  MaeamUy, 

not  bold,  for  trover  may  often  be  brooght,  4  T.  R.  480. 
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Chitty. 


collusion^  between  the  plaintiff  and  defendant;  as  may  be  con* 

1'ectured  from  the  fourth  resolution  therein.  Obfection  9d. — 
t  would  be  inconvenient,  if  a  sheriff  is  not  allowed  to  justify 
the  sale  of  goods,  after  a  commission  of  bankruptcy,  which  he 
has  taken  before.  Answer. — If  the  sheriff  has  an^  doubt,  he 
may  insist  on  an  indemnity  from  the  party.  But  it  is  said,  it 
would  be  hard  to  make  the  sheriff  prove  the  commission,  act  of 
bankruptcy,  &c.  Not  at  all ;  for,  by  a  bill  of  interpleader,  he 
might  make  the  original  plmntiffs  and  the  asagnees  settle  that 
[  *71  ]  matter  be^tween  themselves.  The  inconvenience  would  be 
peater  on  the  other  side.  The  doctrine  of  relation  may  be 
hard  upon  the  sheriff,  but  less  hard  than  on  any  other  third 
person,  for  he  has  his  remedy  over.  And  the  inundation  of 
frauds,  which  would  otherwise  be  let  in,  requires  the  establish- 
ment of  this  doctrine.  Every  bankrupt,  after  the  act  com- 
mitted, would  give  over  his  goods  to  some  favourite  creditor, 
by  means  of  a  legal  execution. 

Judgment  for  the  plaintiff  (il). 


{k)  Tins  case  was  fully  recognised  and 
eoDfirmed  in  SmUh  v.  MiUes,  1  T.  R.  475 ; 
where  it  was  held,  that  trespatt  will  not  He 
against  the  sheriff,  for  taking  the  goods  of 
a  bankrupt  in  ezecntion  after  an  act  of 
bankruptcy,  and  before  issuing  the  com- 
mission, notwithstanding  he  sefls  them  af- 
ter commissioB  issued,  and  after  notice  of 
a  provisional  assignment.  And  see  Clarke 
▼.  Ryall,  pott,  542. 

^^ere  a  fieri  JanAfu  is  levied  the  same 
day  that  an  act  of  bankruptcy  is  committed, 
the  Court  will  take  notice,  at  what  time  of 
the  day  each  took  place;  for  the  validity 
of  the  execution  depends  on  the  priority; 
Thamm  v.  Dgtmges,  2  B.  ft  A.  5 86 ;  Sad- 
Ur  V.  Leigh,  4  Camp.  197,  S.  P.  This 
seems  to  be  the  only  case,  in  which  the 


Court  will  notice  the  fraction  of  a  day; 
see  R.  V.  AddtrUy,  2  Doug.  463 ;  QaUem 
V.  Wigley,  Ca.  temp.  Hardw.  208 ;  C<mU 
V.  PUi,potl,  439 :  See  also  iSawfov.  JHbr- 
2aiu{,  1  3rod.&B. 370, 3  B.Mo.  740,&  C 
But  now,  by  stat  6  Geo.  4,  c.  16,  a.  81, 
executions  against  the  goods  of  a  bankrupt 
btmd/ide  executed  more  than  two  calendar 
months  beforeissuing  thecomalnkm,  shall 
be  valid,  notwithstanding  a  prior  act  of 
bankruptcy,  provided  the  person  at  wh<ise 
suit  the  execution  shall  have  Issued,  had 
not  notice.  And  in  cate  of  a  commissioo 
superseded  and  a  new  one  granted,  no  exe- 
cution to  be  valid,  unless  executed  mofe 
than  two  calendar  months  before  the  ftnt 


Visitor  of  an  an- 
dent  college  is 
visitor  also  of 
ingrafted  found- 
ations; unless  a 
special  visitor  is 
appointed:  not- 
withstanding a 
remedy  by  dis- 
tress is  also  pro- 
vided for  by  the 
new  founder. 


The  King  v.  The  Bishop  of  Ely. 

S.  C.  1  Burr.  158 ;  1  Lord  Kenyon,  441. 

Motion  for  a  prohibition  to  the  Bishop  of  Ely,  to  restrain 
him  from  proceeding,  as  visitor  of  St.  John's  College,  Cam- 
bridge, in  a  cause  of  appeal,  promoted  by  Thomas  Todding- 
ton,  clerks  against  the  election  of  William  Craven  into  one  of 
Dr.  Keton's  fellowships,  in  the  said  College.  It  was  suggested 
unon  affidavits  hinc  inde^  that  the  Col^e  was  founded  by 
Margaret  Countess  of  Richmond^  who  consigned  the  completion 
of  it  to  Fisher,  Bishop  of  Rochester,  and  he  finished  and  gave 
it  a  body  of  statutes,  2  Hen.  8.  The  College  is  erected  on 
the  scite  of  an  old  priory,  formerly  imder  the  jurisdiction  of  the 
Bishop  of  Ely ;  and  in  Fisher's  statutes,  there  is  the  following 
clause,  which  is  omitted  in  the  subsequent  statutes  a^r  men- 
tioned, viz.  "  Cap.  de  Visitatore.  Praeter  hunc  visitationis  mo- 
"  dum,  nos  alium  nullum  Episcopo  Eliensi  concedimus,  sed 
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^  nec  a  sociis  toleiBri  pennittemus alknio  pacto;  qUod  etiamiis      Thb  Km« 
^  mandamus  per  vim  aui  juramentL    Scimus  epim  quod  eximia     ^   J'^ 
**  Virago  DcMoiiia  Fundatiix  impetravit  ab  Eliensi  Episcopo^  qui   -    ^  ^   ^^' - 
'*  tunc  ftierity  ius  fundationis  ea  quidem  ratione,  ut  ex  deso- 
**  latis  iEdicuJis  tarn  illustre  Collegium  erigeret;  quod  cum 
**  coiunmunaverit,  par  est,  ut  Efienses  Eptacopi  nihilo  majorem 
**  in  hoc  CoUegio  sibi  vaidicent  antoritatemy  quam  in  caetem 
**  CoUegiis  Acfulemiae,  ubi  non  sunt  fundatores  (/)• 

Afterwards,  Queen  Elizabeth,  as  heir  to  the  foundress,  gave 
the  College  a  new  body  of  statutes,  in  many  r^pects  shnilar  to 
^Fisher's;  but  without  the  foregoing  clause.   The  passages  re-^  [      *72     ] 
lied  on  by  either  side,  out  of  these  statutes,  in  the  present  case, 
were  principally  the  foDowing : 

**  Cap,  2.  De  Electiane  Magistri. — Si  [electores]  deuno 
**  aliq|uo  non  consenserint,  tum  ad  CoUegii  visitatorem  veniatur ; 
**  et  iDe  pro  magistro  habeatur,  quern  solus  visitator  duxerit 
**  pneflciendum. — Etdictus  visitator eundem intra 20 dies,  &c. — 
**  Quibus  iper  EpiscopumEUensem  dicti  CoUegii  visitatorem  non 
^'  observatis,  tunc  aa  summum  Acadmiis  Cancellarium  pertK* 
**  neat  pro  ilia  vice  magistri  nominatio.'* 

**  Cap.  1 L  De  Electiane  Prandis  et  aliorum  Ojfftciariantm. 
**  — Is  erit  electus,  quem  magister,  si  intra  regnum  Angliae 
**  fnerity  nominaverit ;  quod  si  extra  regnum  fuerit,  tum  is  quem 
**  Episcopus  EHensis,  dicti  CoUegii  visitator,  intra  regnum  ex- 
'*  istens;  vel  absente  aut  sede  vacante,  quem  Academiae  Can* 
^*  cellarius,  nominaverit,  &c" 

"  Cap*  18.  De  Electione  Sociarum. — Eodem  modo  proce- 
**  datur  quo  supra,  &c" 

"  Cap.  45.  he  Modo  proeedendi  contra  Magisinun  crimi- 
**  Mosum,  &c. — Si  m»or  criminosus,  &c.  sponte  cedere  nolue- 
**  rit ;  denuntiabitur  Episcopo  Eliensi,  vel,  eo  in  remotis  agente 
**  seu  sede  vacante,  Cancellario  dictse  Universitatb ;  vel  eo 
'*  extra  Universitatem  existente,  prepositis  CoUe^omm  Reois, 
*'  Trinitatis,  et  Christi,  &c.  Episcopus  vero  Ehensis  vel,  &c. 
*^  de  criminibus,  &c.  summarie  et  de  pkno  et  extrajudiciaHter 
**  cognoscat,  et  magistrum  ab  officio  suo  removeat  &c.,  cessan* 
"  tilkis  appeUationis,  recusationis,  querelas,  aut  ci^usmodi  alte* 
**  rius  juris  aut  facti,  remediis.*" 

**  Cap.  50.  De  AmUgms  et  Obscuris  mterpreiamUs.—AhtO' 
'^  gatis  igitur  qmbuMvie  aliis  statutis,  pro  hujus  CoUegii  guber- 
**  natione,  prius  excogitatis,  haec  praesentia  tum  vera  tum  sa^ 
**  lubria  pronunciamus.  R^rvata  nobis  nihilinninus  potestate 
*^  vel  adiiciend^  vel  minuendi,  mutandi,  &c. — Quod  si  ferte 
**  CanceUarius,  aut  Vice  CanceUarius,  aut  Episcopus  Eliensis, 
*'  aut  demum  quivis  alius  contrarium  attentavent,  et  novum 

(0  CoUegei  in  the  unrrerntiefl  were  Bbhop  of  Lincoln,  in  whoMdioceteOifiird 

certainly  considered  by  the  popbh  clergy,  was  formerly  comprlsedi  hai  immemorially 

under  whose  direction  they  were,  as  ecek'  exercised  visitatorial  authority.     And  poi- 

siattkal,  or  at  least  Mcieriaa  corpointions,  aUy  the  Bishop  of  Bly's  viaStatorial  power 

auid  theieftn  the  right  of  visitation  waa  aft  Cambridge  may  be  derived  from  the 

claimed  by  the  ordinary  of  tlie  diocese,  same  source.     But  Mr.  Christian  doubu 

And  in  some  of  the  colleges  at  Oxford,  the  Utter  supposition;  1  Bla.  Comm.482. 

where  no  special  viaitor  is  appointed,  the  See  pottt  8S. 
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The  Kino      *^  aliquod  sta*tutum  adhibere  molitus  fuerit ;  ab  ejus  obligatione 
V-  *^  (autoritate  nostra)  magistnun,  &c.  penitus  absolvimus,  eisque 

Bp.ofELT.  a  interdicimus,  ne  pareant  admittantve  quovis  pacto,  sub  poena 
r  *73  1  ^'  P^^j^i  ^^  amotionis  perpetuae.  Quod  si  inter  magistnun  et 
^  ^^  socios,  aut  inter  ministrum  et  sociosy  aut  inter  ipsos  socios 
"  aliosve  quoscunque  nostri  Collegii,  super  aliquo  articulo  sta- 
*^  tutorum  nostrorum  dubium  aliquid  oriatur,  cujus  decisio  intra 
"  8  dies  nequiverit  inter  eos  haberi ;  tunc  volumus,  ut  partes 
"  dissidentes  duos  eligant,  qui  reverendissimum  Episcopum 
^*  Eliensem  pro  tempore  eidstentem  (in  quo  sinceram  fiduciam 
"  ponimusy  quemque  juxta  planum^  communem,  literalem  et 
"  grammaticalem  sensum,  et  ad  dubium  pertensum  aptiorem, 
'^  omnes  hujusmodi  ambiguitates  interpretaturum,  dissoiuturum, 
"  declaraturum,  arbitraniur)  ubicunque  intra  regnum  An^Uae 
^^  fuerit^  adeant,  vel  saltern  totam  controversiam  in  scriptis  eidem 
*'  reverendissinio  patri  significent :  cujus  quidem  reverendissimi 
"  Episcopi  determinationi,  interpretatiohi,  et  declaration!  super 
"  praedicto  dubio  ita,  ut  praefertur,  disputato,  ac  ad  eum  delato, 
''  faciendis,  magistruni,  prassidem,  socios,  &c«  omnes  dicti  Col- 
"  legii  obtemperare  volumus,  et  cum  effectu  parere.  Visita- 
'^  tionem  autem  hujus  Collegii  reverendissimis  in  Christo  par 
^'  tribus  Episcopis  Eliensibus  commendamus ;  quibus  et  con- 
"  cessiihus  cujusdam  idonei  pra&sentationem,  qui  sit  fiiturus  in 
**  hoc  Collegio  socius.  Idoneum  autem  intelligimus,  qui  quali- 
'*  tates  habeat  easdem,  quae  describuntur  in  statuto  de  qualitate 
**  sociorum :  neque  enim  alium  quempiam  recipi  volumus  a  Col- 
"  legio.  Neminem  autem  illi  praesentent,  nisi  talem  qui  pro 
''  suis  meritis  hoc  sodalitio  dignus  iuerit>  et  qui  cum  statutis 
**  per  omnia  conveniat," 

"  Cap.  51.  De  Visit atore. — Nos  igitur  fiducia  benignitatis 
"  reverendissimi  in  Christo  patris  Episcopi  Eliensis,  qui  nunc 
'^  est,  et  successorum  suorum,  freti,  confisique,  quod  ha^  nos^ 
*'  tra  statuta,  perpetuis  futuris  temporibus,  inviolabiliter,  ad 
*'  laudem  Dei  et  nonorem  Collegii,  observari  procurabuht  et 
^'  nitentur,  et  ea  vel  eorum  aliqua,  contra  nostram  mentem  et 
'^  sanctissimum  pias  fundatricis  institutum,  minime  violari  pati- 
"  entur ;  statuimus,  &c.  ut  Episcopus  Eliensis,  qui  pro  tempore 
''  fuerit,  quoties  per  magistrum  et  quinque  ex  senioribus,  sive 
**  per  septem  seniores,  reluctante  magistro,  requisitus/uerit, 
'*  ad  Collegium  valeat  et  possit  accedere ;  magistrum,  &c.  convo- 
[  ^74  ]  "  *care ;  Collegium  tam  in  capite  quam  in  membris  visitare ; 
"  ac  de  et  super  omnibus  et  singulis,  statum,  commodum,  ho- 
"  norem  et  dicti  CoUe^  statuta,  magistri,  praesidis,  decanorum, 
"  thesaurariorum,  sociorum,  scholarium,  discipulorum  et  mini- 
"  strorum  reformationem  et  correctionem  concementibus  dili- 
"  genter  inquirere ;  juramenta  exigere;  crimina  &c.  in  ea  visi- 
"  tatione  comperta  debite  punire,  corrigere  et  reformare;  ac 
**  jurisdictionem  suam  ordinariam  (quam  volmnus  et  hoc  statuto 
'*  nostro  ordinamus  ad  eundem  Episcopum  Eliensem,  et  suc- 
"  cessores  suos,  in  perpetuum  spec  tare  et  pertinere)  in  magis- 
"  trum  et  socios  dicti  Collegii  exercere ;  casteraque  omnia  et 
*'  singula  facere  et  exercere,  quae  ad  eorum  correctionem  et 
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*'  refohnatioiiem  sunt  necessaria,  aut  quovismodo  opportuna.      The  Kjhv 

**  etiamsi  ad  privationem  seu  amotionem  magistri,  praesidisy  &c.  ^ 

**  contingat.     £um  auiem  volumus,  visitatione  semel  incepta  .    ^  ^   ^^' ^ 

**  atque  inchoata,  quam  cito  commode  poterit,  causas  omnes 

**  dijudicet  et  detenninet,  ac  finem  viskationis  suae  omnino  intra 

*'  quindecim  post  ejus  ad  Collegium  accessionem  dies  faciat. 

**  Correctionem  debitam  quilibet  subeat,  cessantibus  quibus- 

**  cunque  provocationibusy  appellationibuSy  querelis  et  aliis  juris 

**  et  &cti  remediis.     Dissolutaque  visitationey  pro  esculentia  et 

*^  poculentis  expensis,  oneribus  et  procuratiombus,  ratione  vi- 

"  sitationis  hujusmo^,  debitis,  Yolumus  et  statuimus,  quod 

"  summa  |>ecuniaria,  in  bons  memoriae  Jacobi  olim  Eliensis 

**  Episcopi  concessionibus  et  ordinationibus  limitata  et  decla- 

'*  rata^  absque  dilatione  qualibet  solvatur,  Reverendissimi  vero 

**  patris  Episcopi  Eliensis  conscientiam  apud  altissimum  onera- 

*'  mUs,  ut — visitationisy  inquisitionis  et  reformationis  oiBcium 

**  diligenter  impendat,  et  fideliter  in  omnibus  exequatur/' 

After  the  first  statutes,  and  before  the  promulgation  of  the 
second,  by  indenture,  27th  October,  22  Hen.  8,  between  Sir 
Anthony  Fitzherbert,  and  John  Keton,  D.  D.  of  the  first 
part,  the  Chapter  of  Southwell,  Co.  Nottingham,  of  the  se- 
cond part,  and  St.  John's  College,  of  the  third  part,  it  was 
agreed,  "  That  Dr.  Keton  should  have  two  fellows  and  two 
disciples  sustained  at  the  costs  of  the  College  for  ever,  of  his 
foundation,  over  and  above  the  number  of  fellows  and  dis- 
ciples then  founded,  with  the  same  emolument  and  advantages 
as  other  fellows  and  scholars  of  the  said  College,  and  an  ad- 
ditional stipend  of  \3s.  4d.  per  annum^  to  each  of  said  two 
fellows.  *That  Sir  Anthony  Fitzherbert  and  Dr.  Ketonj  or  [  ^75  ] 
the  survivor  of  them,  should  have  the  visitation  of  the  ?aid 
fellows  and  scholars,  during  their  respective  lives,  and  after 
their  decease,  the  College  should  have  the  election  accord- 
ing to  such  written  ordinance  as  Dr.  Keton  by  will,  or  other- 
wise, should  make  or  declare :  Proviso,  that  the  said  fellows 
and  scholars  should  be  elected  out  of  such  as  are  or  have 
been  choristers  of  Southwell,  if  any  fit  person  could  be  found 
born  in  Southwell;  and  in  default  of  such,  then  out  of  such 
as  have  been  choristers  of  Southwell,  and  were  then  resident 
in  the  University  of  Cambridge ;  and  in  default  of  such;  then 
out  of  the  most  singular  in  manners  and  learning,  of  what 
country  soever,  then  resident  in  Cambridge.  That  the  mas- 
ter, fellows  and  scholars  of  the  old  foundation,  as  well  as  the 
new,  should  take  an  oath  to  observe  Dr.  Keton's  statutes,  so 
as  the  same  were  agreeable  to  those  ordained  by  the  found- 
ress of  the  College.  In  consideration  of  all  which,  Dr.  Keton 
bad  ^ven  and  paid  to  the  College  400/.  And  it  was  agreed, 
that  if  the  College  should  fail  in  taking,  admitting,  receiving 
or  maintaining  the  said  fellows  and  scholars,  according  to 
the  said  ordinances  and  agreement,  they  should  forfeit  to  Sir 
A.  P.  and  Dr.  K.  and  the  Chapter  of  Southwell,  in  the  nwne 
of  a  penalty,  20*.  for  every  month  that  the  said  fellows,  &c. 
were  so  excluded,  restrained,  &c.  for  which,  they  should  be 
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TAB  KiMfl      "  at  liberty  to  distrain  in  the  manors  of  Marsleie,  &c.  belonging 
B    of  El       **  ^        ^    College."    Dr.  Keton  made  no  oth^  statute  or 
p.  o^  LY.     ^p^^j^m^e  ^3Q  ^1^  contained  in  the  said  indenture. 

Toddington  had  appealed  to  the  Bishop  of  Ely,  against  the 
College  for  rejecting  him  when  candidate  for  one  of  these  fel- 
lowships^ though  he  had  been  a  chorister  of  Southwell,  and  was 
otherwise  well  qualified ;  and  the  Bishop  had  cited  the  College ; 
whereupon  this  prohibition  was  prayed. 

Mr.  larkef  Solicitor-General,  Sir  JL  Lloydj  Serjeant  Hewit 
and  Mr.  Parrot  shewed  cause ;  and  they  stated  that  three  ques- 
tions had  been  made. 

1.  Whether  the  Bishop  be  general  visitor,  so  as  to  judge  of 
elections,  on  the  original  foundation? 
[     *  76     ]       92.  Whether  he  be  so  on  Dr.  Keton's  ingrafted,  or  annexed 
foundation? 

3.  If  he  be,  whether  the  clause  of  distress,  in  Dr.  Keton's 
indenture,  excludes  the  jurisdiction  of  the  Bishop? 

1.  The  first  question  depends  on  c.  50,  51,  oi  the  statutes. 
General  words  are  sufficient  to  make  a  general  visitor;  Dr. 
Bentley's  Case,  Fitzg.  305  (m),  VUitaior  sit  Episcopus  EliensU, 
adjudged  to  vest  full  visitatorial  power  in  the  Bishop  and  his 
successors.  K»  and  Bishop  of  lAncoln,  H.  2  G.  S.  No  set 
form  of  words  is  necessary  to  make  a  visitor  (n),  but  the  giving 
visitatorial  powers  is  sufficient;  the  College,  being  founded  on 
the  scite  of  an  old  priory,  did  originally  belong  to  the  Bishop's 
jurisdiction  as  ordinary;  and  (unless  it  be  afterwards  exempted) 
must  still  continue  so.  Under  Bishop  Fisher's  statutes  the 
Bishop  of  Ely  was  appointed  visitor;  by  Qu.  Elisabeth's  he  is 
continued  so,  **  Vuiiatianem  Episcopo  EUend  commendamni ;" 
c.  50.  And  he  is  recognised  as  such  in  many  other  places  in 
the  statutes.  The  Queen  reserved  to  the  Crown  aQ  legislative 
power,  but  gave  to  the  Bishop  a  full  visitatorial  auth<mty.  A 
visitatorial  power  must  reside  somewhere ;  and  the  uninterrupted 
exercise  of  it  will  presume  a  grant  from  the  founder.  Dr.  Martin 
and  Archbishop  of  Canter  bur if{o\  Tr.  11  &  12  Geo.  S.  B.  R.; 
motion  for  a  prohibition,  for  interfering  as  visitor  of  Merton 
College.  Suggested,  that  the  Bishop  of  Winton  was  their  vi- 
sitor; but  it  hems  shewn,  that  the  Archbishop  had  continually 
exercised  this  right,  the  prohibition  was  denied;  and  Lee,  C.  J. 
cited  1  Vent.  155,  and  held,  that  though  practice  will  not  give 
a  right,  yet  it  is  strong  evidence  to  prove  one;  and  the  CoJ^e 
have  more  than  once  acknowledged  him  their  visitor.  4  Mod. 
233,  Skinn.  368,  Comb.  279.     if  he  be  general  visitor,  die 

Jower  of  inspecting  elections  follows  of  course,  as  incidental  to 
is  office.    K.  and  Warden  of  All  Souls,  Oxon.,  Sir  T.  Jones 
175;  mandamus  to  the  warden  to  admit  a  fellow.     He  retomed 
'^A  visitor  ;**  and  tiie  Coiurt  held  it  incidental  to  visitatorial 
r     «77     1  P^^^^'  ^  ^"^^  ™^  expeli.    And  if  to  admit,  then  certainly  to 
I        ''      i  examine  the  right  of  admission.    *  The  particular  powers  vested 

(m)  S  Stra.  912,  2  Bra.  P.O.  220  (eO.      S.  78;  A.  G.v.  3GddieUm,  2  Vei.  8.  32S. 
1893)  S.  C.    S«e  ante,  64  (A).  (q)  Andr.  2:r8. 

(»)  A.  G,  V.  TiOboi,  3  Atk.  662,  t  Ves. 


MICH.  THM,  90  OBa  IL  K.  B.  77 

ki  die  BnJhop  win  not  exclude  general  incidental  powers,  K.      Tvb  Ki«o 
and  Bishop  of  Chester ^  Str.  797.    Though  cases  may  be  put,  •• 

where  the  visitor's  power  is  suspended,  yet  that  does  not  destroy  .  ">*  ^  ''^'  ^ 
it  in  other  cases.  Green  and  Rutherfcrth  in  Canc.(p);  a  bifi 
to  compel  the  College  to  execute  a  trust.  The  College  pleaded 
a  visitor.  The  same  doctrine  laid  down.  If  the  visitor  should 
(for  instance)  become  master  of  the  College,  his  visitatorial  au- 
thority would  be  suspended  in  all  points  relative  to  himself,  and 
that  of  the  King's  Bench  would  immediately  take  place  {q)*  But 
in  other  points,  and  when  he  ceased  to  be  master,  the  visitato- 
rial authority  would  remain. 

9.  In  Pegge^s  Case,  A.  D.  17S6,  the  College  on  a  similar 
foundation  (Dr.  Beriefords)  has  submitted  to  the  Bishop's  vi- 
sitation. It  is  necessary,  from  the  policy  of  colleges  and  schools 
of  learning,  that  annexed  foundations  should  fouow  the  nature 
of  the  original.  Otherwise,  great  confusion  and  perpetual  dis- 
putes must  ensue,  when  two  jurisdictions  clasn;  Jenimnge^e 
Case,  5  Mod.  4&\.  In  MapletoffM  Case,  aBas  Attamey  General 
and  TcMoi  (r),  in  Cane.  SI  March,  1747,  it  was  determined^ 
that  whenever  a  new  foundation  came  into  an  old  one,  it  must 
submit  to  the  discipline  of  the  oriKinal  society,  unless  a  special 
visitor  be  appointed.  Allowed,  that  if  the  new  founder  gives 
new  statutes  or  constitutions,  such  new  policy  may  subsist;  but 
there  is  no  instance  of  this  in  either  Umversity.  In  the  present 
case,  half  of  tiie  fellows  of  St.  John's  are  ingrafted  nsllows; 
they  all  take  the  same  oath,  to  observe  the  same  statutes,  which 
must  mean  the  old  statutes.  Dr.  Keton  purchased  the  nomina- 
tion of  two  fellowships  and  two  scholarships  for  400/.  They 
are  emanations  from  the  old  stock,  and  therefore  visitable  by 
the  old  visitor.  Dr.  Keton  reserved  to  himself  the  power  of 
making  new  statutes,  which  however  must  have  been  conform- 
able to  the  old  ones;  but  he  made  none :  Therefore,  upon  all  ac- 
counts, he  left  his  fellows  under  the  same  rule  and  government, 
as  the  ancient  foundation.  The  College  is  now  governed  by 
Queen  Elizabeth's  statutes.  IVhen  these  were  mrae,  Dr.  Ke- 
ton's  foundation  was  incorporated  with,  and  a  part  of  tiie  Col- 
lege. These  statutes  therefore  relate  to  them,  as  well  as  to  the 
old  foundation. 

^S.  The  clause  of  distress  given  to  the  church  of  Southwell,  [  ^78  ] 
nomine  pcemBf  cannot  exclude  the  visitor.  If  they  who  are  en- 
tided  to  the  penaltv  are  to  be  looked  upon  as  visitors  i^tiaac/ 
hoc,  they  are  both  judges  and  interested  parties,  which  the  law 
will  not  allow.  Dr.  Keton's  fellows  are  entitled  to  all  the  rights 
of  original  fellows,  whereof  the  right  of  appeal  to  the  visitor  is 
one.  This  remedy  bv  distress  is  not  given  to  the  party  injured, 
but  to  the  church  of  Southwell;  as  an  additional  remedy,  to 
prevent  any  collusion  between  the  visitor  and  the  CoUege. 
Had  it  even  been  given  to  the  party,  still  the  visitor  miffht  have 
interfered  to  give  specific  relief,  by  compelling  the  College  to 

(p)  1  Vet.  Sen.  462.    (9)  But  ace  A  v.  QUh,  Mali,  4  T.  R.  233  and  poil,  90,  d.  (A), 
(r)  3  Atk.  662,  1  Vei.  Sen.  78. 


78 


MICH.  TERM,  30  GEO.  If.  K.  B. 


The  King      ^dinit;  whereas  the  distress  is  of  a  different  nature,  only  a  sa* 
o.  tisfaction  for  the  injury  conunitted  by  excluding  him,  and  that 

Bp.  ofELY.     satisfaction  very  inadequate,  only  13/.  a-year.     It  is  held,  2  Str. 
'"""  1061,  that  the  same  person  may  be  entitled  to  different  reme- 

dies, and  one  does  not  exclude  the  other. 

In  support  of  the  rule,  Serjeant  Prime,  Mr.  Norton^  Mr. 
Morton  and  Mr.  Winn  argued,  that  the  power  of  a  visitor  is  ex- 
tremely arbitrary,  and  therefore  the  right  to  exercise  it  should 
be  narrowly  inspected  by  the  law.  For,  what  is  laid  down  in 
James  Bagg's  Case,  11  Rep.  99  b,  ''that  an  assize  will  lie  to. 
redress  the  sentence  of  a  visitor,"  was  ruled  not  to  be  law,  in 
the  Case  of  PhiUps  and  Buryis).  All  ftmdatorial  rights  arise 
from  the  property  of  the  founaer,and  to  see  this  property  rightly 
administered^  is  the  ground  of  visitatorial  power.  A  founder 
has,  eo  nomine,  a  right  to  visit  his  own  foundation;  and  if  he 
dies  without  disposing  of  it,  it  descends  to  his  heirs;  or  if  he 
has  no  heirs,  it  escheats  to  the  Crown.  The  College  affects  no 
independency;  but  says,  the  King  is  general  visitor  of  the  old 
foimdation,  in  right  of  the  royal  foundress;  and  if  no  heir  of 
Dr.  'Keton  appears,  then  of  nis  foundation  also,  by  right  of 
escheat  (/). 

With  regard  to  the  three  questions  in  this  cause; — 1.  A 
founder  mav  give  general  or  particular  powers  to  a  visitor.  If 
[  *  "79  ]  he  gives  only  particular,  and  the  visitor  exceeds  those  *  powers, 
such  excess  becomes  a  nullity,  and  the  proper  subject  of  a  pro- 
hibition. Visitatorial  power  is  not  to  be  inferred  n*om  implica- 
tion; it  must  be  constituted  by  express  appointment,  2  P.  W. 
325,  Case  of  Birmingham  School.  The  Bishop  is  in  no  part  of 
the  statutes  appointed  general  visitor  of  the  college,  but  a  par- 
ticular visitor  only:  therefore  the  general  power  still  remains  in 
the  Crown.  Particular  visitatorial  powers  being  given  to  the 
Bishop,  will  not  make  him  general  visitor;  even  though  he  is 
recognized  in  other  parts  of  the  statutes  under  th^  general 
name  of  visiiator.  An  executor  may  be  appointed  with  limited 
powers;  and  if  such  a  one  be  spoken  of  as  executor  in  another 
part  of  the  will,  that  will  not  make  him  a  general  executor.  In 
c.  50,  the  foundress  reserves  to  herself  the  power  "  interpre- 
tandi,  &c."  from  which  power  the  Bishop  is  expressly  ex- 
cluded. In  the  clause  wnich  gives  the  strongest  visitatorial 
power,  ''  Visitationem  commendamus,''  e.  50,  the  Bishop  is  also 
complimented  with  the  nomination  of  one  fellow:  but  tne  mas- 
ter and  fellows  are  to  judge  of  the  idoneity  of  the  fellow  so 
named;  which  shews  he  is  not  universal  arbiter  and  incon- 
trollable  judge.     In  c.  45,  powers  are  given  to  the  Chancellor 

(t)  1  Ld.  Raynv  5,  2  T.  R.  346.  in  somebody,  shoidd  now  devolve  on  the 

(0  "  The  right  ofbeing  visitor  cannot  be  King,  there  being  no  other  person,  who 

said  to  escheat ;  it  is  misapplying  the  word ;  has  any  claim  to  it,  to  be  exercised  ctf-pres 

for  that  appertains  to  esUtes  held  by  tenure,  to  the  manner  in  which  ift  was  exercised 

and  where,  on  fiulure  of  heirs  of  the  donee,  by  the  founder  and  his  heirs.   This  power* 

the  esUte  reverU  to  the  donor,  as  an  es-  though  not  expressly  reserved  to  the  King, 

cheat.    There  is  nothing  incongruous  to  yet  belongs  to  him  by  operation  of  law  :" 

say,  that  this  power,  which  at  the  time  per  Ld.  Kenytm  in  R.  v.  Cath,  Hall^  4  T. 

when  the  charity  was  founded  was  vested  R,  243. 
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of  the  University  and  others,  quite  inconsistent  with  the  Bishop^s  Thk  Kiko 
clainiy  as  general  visitor.  In  e.  51,  it  is  only  directed,  that  if  ^  ^'^^^ 
the  master  and  five  seniors,  or  seven  without  the  master,  think  < — ^'^^  **  '- 
proper  to  call  him  in,  '^  ad  collegium  valeat  liccedere,''  &c.  If 
the  Bishop  be  not  general  visitor,  he  has  nothing  to  do  with 
elections;  for  there  is  no  special  clause,  to  invest  him  with  the 
right  of  inspecting  them.  The  cases,  4  Mod.  2S3,  K.  and  Q. 
against  Si.  John's  College,  and  Skinn.  368,  S.  C.;  K.  and 
Gower{u),  wherein  the  College  recognized  the  Bishop  as  gene- 
ral visitor,  in  a  return  to  a  mandamus,  will  not  bind  the  College: 
it  was  the  return  of  counsel,  not  of  the  society;  or  if  of  the  so- 
ciety, the  successors  shall  not  be  bound  by  the  mistake  of  their 
predecessors.  The  case  of  Green  and  Ruiherforih  was  never 
determined,  but  appeared  to  be  an  arbitrary  proceeding  on  the 
side  of  the  visitor.  In  Dr.  Bentley's  Case,  there  was  no  re- 
servation of  powers*  to  the  founder  or  his  heirs,  as  in  the  pre- 
sent case;  but  the  intention  of  the  Crown  was  apparently  to 
make  an  unlimited  visitor. 

♦8.  In  Pegge's  Case,  1736,  the  proceedings  were  had  in  the  [  *80  ] 
lone  vacation,  when  the  Courts  were  not  open  to  move  for  a 
prohibition.  But  however,  the  exercise  of  an  illegal  jurisdic- 
tion will  never  give  a  jurisdiction.  If  the  Bishop  be  not  visitor 
as  to  elections  upon  the  old  foundation,  a  fortiori  he  cannot  be 
on  Dr.  Keton's.  But  supposing  him  visitor  of  the  old  founda- 
tion; yet  he  cannot  be  so  of  the  new,  except  specially  appoint- 
ed by  the  founder;  which  is  not  here  the  case.  Qu.  Elizabeth, 
who  was  subsequent  to  Dr.  Keton,  could  not  make  regulations 
for  his  fellowships;  which  were  not  of  the  foundation  of  the 
Countess  of  Ricnmond,  under  whom  Queen  Elizabeth  claimed. 
Dr.  Keton  might  subject  his  fellows  to  the  then  subsisting  rules 
of  government;  but  could  not  part  with  the  right  of  visitation 
inherent  in  himself  and  his  heirs,  unless  by  plain  and  explicit 
words. 

3.  As  to  the  clause  of  distress;  there  is  a  difference  between 
superadding  new  fellowships  to  an  old  foundation,  which  is 
merely  matter  of  donation,  and  thus  purchasing  two  fellowships, 
which  is  a  matter  of  contract ;  and  therefore.  Dr.  Keton  and 
his  fellows  are  not  to  ,be  deprived  of  their  remedy  at  common 
law,  for  enforcing  the  execution  of  this  contract.  This  remedy 
was  not  inadequate  at  the  time  it  was  made;  13/.  per  annum 
being  a  large  sum  in  22  H.  8,  more  than  equal  to  the  fellow- 
ships. But  nad  it  been  inadequate,  yet  the  founder  thought  fit 
to  accept  it,  and  require  no  more.  This  common  law  remedy 
is  as  enectual  as  any  visitatorial  power,  and  therefore  would 
supersede  it;  for  that  is  only  founded  upon  necessity,  because 
no  better  can  be  had.  But  here  the  party  injured  (as  Todding- 
ton)  may,  upon  shewing  his  right  in  a  court  of  equity,  compel 
the  church  of  Southwell  to  distrain ;  which  will  bring  the  right 
to  be  determined  on  an  issue  at  law:  and  being  once  deter- 
mined for  the  candidate,  the  Court  will  grant  a  mandamus  to 

(«}  3  Salk.  230. 
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Tab  Kvo     admit  him  afterwards  (r).    But  if  the  Bishop  has  a  concurrent 
••  authority,  he  miffht  judge  one  way,  and  the  church  of  South- 

Bp.  ^  M.^  ^^11  miQ^i^f .  mi j  gQ  ii^^  jurisdictions  would  clash,  and  the Col- 
[  ^81  ]  lege  would  be  ^und  between  them.  ^On  the  whole,  if  the 
Bishop's  jurisdiction  be  even  doubtfiil,  the  prohibition  will  be 
granted,  or  at  least,  leave  to  declare  in  prohibition,  as  was  al- 
bwed  in  FitSEgibbon,  161,  else  the  parties  will  be  totally  pre- 
cluded of  all  remedy,  and  cannot  appeal  to  any  superior  juris- 
diction. 

Afterwards,  in  the  next  Term,  the  Court  delivered  their 
opinion. 

Hilary  Teem,      Lord  Mansfield,  C.  J. — It  has  been  strondy  insisted  on, 
30  Geo.  2.     that  the  Court  shoidd  at  least  give  the  College  teave  to  declare 
^^^^*        in  prohibition,  that  this  matter  might  receive  a  more  solemn  de- 
termination: but  I  own  I  have  strong  objections  to  it,  and  will 
aay  a  few  things  on  that  head,  before  I  come  to  the  merits  of 
the  case. 
Leave  to  declare      Where  the  Court  inclines  to  grant  the  motion  for  the  pro- 
mprohiWrion     hibition,  there  the  defendant  has  a  sort  of  right  to  insist  that 
when^Court  ^^  plaintiff  shidl  declare  in  prohibition;  but  where  the  Court 
inciiiiee  to  pro-  inclines  against  granting  the  motion,  there  the  plaintiff  has  no 
I^^Mfe**  ^^\!^  ^^^^  ^^^  ^  insist  upon  declaring  (a).     For,  since  by  the  stat 


contrary?  ^  ^  Winton  the  defendant  is  Uable  to  costs,  he  cannot  be  compelled 
^  defend  the  suit;  wherefore,  in  such  a  case  there  may  be 
judgment  by  default,  and  the  Court  may  be  obliged  to  prohibit, 
even  against  their  own  opinion.   The  defendant  has  his  option, 

[  *8S  ]  ^ifiid  imall  not  be  obliged  to  stand  to  an  expense,  whicn  the 
thing  contended  for  may  by  no  means  answer.  And  there  can 
be  no  injury  to  the  plaintiff,  by  discharging  this  rule;  because 
all  the  King's  Courts  have  an  equal  right  to  srant  prohilntions. 
Who  shall  take  upon  them  the  buraien  of  defending  such  a 
suit?  The  promoter,  or  fellow  aggrieved,  who  has  onlv  a  tem- 
porary right?  Or  shall  the  visitor  himself  run  through  all  the 
forms  of  law,  even  to  a  writ  of  error,  only  because  the  plaintiff 
desires  it?  If  neither  of  them  will  do  it,  the  consequence  must 
be,  that  every  College  shall  do  as  they  please,  even  where  the 
authority  of  their  visitor  is  well  founded. 

I  come  now  to  the  merits  of  the  case,  in  which  there  are  two 

Sineral  questions:— First,  Whether  the  Bishop  of  Ely  is  by 
e  statute  general  visitor  of  the  College,  with  respect  to  the 
elections  of  fellows ;  for  it  is  not  disputed,  that  he  is  so  in  many 
other  respects. — Secondly,  Whether,  supposing  him  so  on  the 
original  K>undation,  he  has  the  same  jurisdiction  over  Dr.  Ke- 
ton  s,  which  are  ingraftied  fellowships, 
vwutoriai  1.  Visitatorial  power,  however  depreciated  by  the  Counsel  for 

»rvMitent  Ota-  ^^.  "^'  ^  certamly  very  convenient  for  these  learned  bodies. 
biishment      *  I^  ^^  J^  foTum  domesticum^  calculated  to  determine  $ine  sirepitu 
all  disputes  that  arise  within  themselves,  and  the  exercise  of  it 

(v)  But  tee  Dr.  WiddringUnCt  Case,      Gapper,  3  East,  472;  Oraham  ▼.  PotU, 
1  Lev.  23;  and  JL  ▼.  AUop,  2  Show.  170.      poit,  295. 
(a)  Bac.  Abr.  Frohihititm  (F);  Qort  ▼. 
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is  in  no  instance  more  convenient,  than  in  that  of  elections.    If     Tkb  Knra 
the  learning,  morals,  or  proprietary  qualifications  of  students  ^ 

were  determinable  at  common  law,  and  subject  to  the  same  re-  .  Bp.ofELT. 
views  as  in  legal  actions,  there  would  be  the  utmost  confiision 
and  uncertainty;  while  he  who  has  the  right,  may  possibly  be 
kept  out  of  the  profits  of  what  is  in  itself  but  a  temporary  sub- 
sistence.    This  power,  therefore,  beiiur  exercised  properly  and 
without  parade,  is  of  infinite  use  (6).    But,  whether  convenient 
or  not,  we  must  take  it,  as  it  is  established  by  law.    A  visitor,  Noq>padlroin 
it  is  determined  in  Philips  and  Bury,  is  a  sununaiy  judge,  and  *  ^^' 
a  judge  without  appealer).    Whatever  objection  *uierefore  is  [     *83     ] 
made,  must  be  to  the  right  itself,  and  not  to  his  manner  of  ex- 
ercising it    And  having  premised  this,  I  will  mention  some 
other  established  rules  concerning  visitatorial  power. 

The  law  considers  these  foundations  in  two  lights;  1.  As  ViiitatoiUi 
corporations;  in  which  respect,  they  are  the  creatures  of  the  S^!!^^  ^ 
Crown's  charter,  and  governed  by  the  law  of  the  land:  2.  As  nUyl^t^.'^ 
eleemosynary  foundations;  in  which  case  they  are  tiie  crea-  eiiiiy. 
tures  of  the  founder's  boun^,  and  subject  to  the  power  of  visit- 
ation by  tiie  founder  and  his  heirs,  as  was  held  m  the  Case  of 
the  C^arier^iouse,   But  the  founder  may  delegate  tiiis  visitato- 
rial DOwer,  either  generally ;  or  specially,  by  prescribing  a  mode 
ibr  me  exerdse  of  any  part  of  this  power.  But  if  a  mode  of  visita- 
tion is  prescribed  in  any  particular  case,  that  will  not  take  away 
the  general  powers  incidental  to  the  office  of  a  visitor ;  of  which 
incidental  powers,  that  of  hearing  complaints  and  doing  justice 
thereon,  was  determined  to  be  one,  in  the  Case  of  Phit^M  and 
Bury,    No  precise  form  of  words  is  necessary  to  the  appoint- 
ment of  a  visitor :  **  Sit  visitator  "  has  been  held  a  sufficient  ap- 
pointment.   You  must  look  into  the  whole  tenor  of  the  sta- 
tutes, to  see  whether  the  power  be  given  or  intended  to  be 
given.    When  the  statutes  in  question  were  made,  visitatorial 
power  was  not  so  well  imderst(X)d  as  it  has  been  since,  and  is 
at  this  day.    A  founder  may  appoint  a  particular  visitor  for  a  AppeiDtment  of 
particular  purpose.    And  he  may  spUt  tne  power  into  as  great  *  J?*J^?'^  ^ 
a  variety  of  statutes,  for  particular  cases,  as  he  pleases.     But  tihegencni  tenor 
when  he  does  that,  the  Court  vrill  collect  from  the  whole  con-  of  the  aututM. 
sidered  together,  whom  he  intended  to  appoint  as  general  visi- 
tor.    In  the  Attomey^Oeneral  and  Talbot^J^e  Case  of  Clare- 
hall,  Cambridfle,  in  Cane.  21st  March,  1747,  Lord  Chancellor 
argued  thus,  m  order  to  determine,  who  was  general  visitor: 
One  statute  directed  that  the  Chancellor  of  the  University 
should  visit  ^*  annuatim,  si  quid  sit  corrigendum:"   A  second 
gave  him  power  to  interpret  the  statutes:    By  a  third,  the 
Ckmntess  of  Clare  reservea  to  herself  (but  expressly  not  to  her 
heirs)  a  power  to  sJter  tiie  statutes.    And  from  tiib  review, 
diough  there  were  no  general  words  ^appointing  the  Chan-  [     *84     ] 
cellor  general  visitor;  yet,  as  there  were  several  references 
to  him,  and  the  heir  was  expressly  excluded  in  one  instance, 
the  Court  collected  the  intention  of  the  foundress,  and  deter- 

(fr)  4  T.  R.  S43,  t  Ves.  Jun.  619,  aee.  (c)  Cowp.  3S8,  S.  P. 
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• 

Thb  Kimo     mined  that  the  Chancellor  of  the  University  was  general  visi- 

»•  tor.     The  founder  may  also  appoint  a  general  visitor,  and  ex- 

Bp.ofELr.     ^^p^  some  particular  cases  out  of  his  general  jurisdiction;  or 

Vi«itor'8  power    may  chalk  out  another  method  of  proc^ing  in  others,  without 

^th^f^to.  resorting  to  the  visitor  in  the  first  mstance  (rf). 

Let  us  now  consider  the  present  case  upon  the  local  statutes, 
that  is,  upon  the  statutes  of  Queen  Elizabeth.  For,  the  old 
statutes  of  Bishop  Fisher  are  no  otherwise  material,  than  as 
they  may  throw  light  upon  the  new  ones,  which  refer .  to  the 
old  in  their  preamble :  as  the  common  law,  or  an  old  act  of 
Parliament  may  throw  light  upon  a  new  act,  which  alters  the 
former  in  some  respects,  though  the  new  one  is  the  rule  to  re- 
sort to.  Where  a  body  of  statutes  is  given  by  a  founder,  and 
a  visitor  appointed,  I  much  doubt,  whether  the  visitor  can  give 
new  laws  or  injunctions,  except  the  founder  gives  him  an  ex- 
press authority;  though  I  know  there  are  cases  wherein  visi- 
tors (not  being  expressly  prohibited)  have  exercised  such  a 
power.  I  mention  this,  because  I  observe  a  jealousy  in  the 
foundress  here,  lest  the  right  of  making  statutes  should  be 
taken  from  her  heirs,  f.  e,  tne  Crown.  The  Bishop  is  there- 
fore appointed  visitor,  not  legislator;  the  legislative  power  is 
reserved  to  the  Crown,  the  heir  of  the  foundress,  c.  50.  In 
Bentley's  Case  {e)  it  was  held,  that  when  the  founder  had  given 
a  complete  body  of  statutes,  his  heir  (which  in  that  case  was 
the  Crown)  could  not  alter  them,  or  give  new  ones  without  the 
consent  of  the  College.  But  here  is  an  express  reservation  of 
such  a  power.  The  particular  powers  granted  to  the  Vic^ 
Chancellor  and  three  heads,  in  c.  45,  and  some  other  particu- 
lar cases,  seem  only  exceptions  to  the  general  visitatorial  power. 
The  question  is,  whether  all  the  rest  of  the  visitatorial  power 
(not  so  excepted)  is  not  vested  in  the  Bishop  of  Ely.  This  de- 
\  ^85  ]  pends  principally  on  three  statutes.  *  Cap.  2  refers  to  the 
Bishop,  as  the  known  visitor  of  the  College;  and  by  words  that 
would  alone  be  sufficient  to  make  him  a  visitor,  if  there  be  no 
other  general  visitor  appointed.  And  if  the  general  power  be 
in  the  V  ice-Chancellor,  who  is  named  in  one  single  instance,  or 
in  the  Crown,  because  it  has  the  legislative  power,  this  statute 
Power  to  inter-  would  be  void.  Cap.  50,  gives  express  authority  to  the  Bishop, 
!!S?!.!i!^^?°'  *o  determine,  interpret  and  explain  the  statutes.     This  is  as 

stittitei  a Tintor.  «  -i       -.i  •  •»  i  a  .     .    . 

large  an  autnonty  as  a  visitor  can  have.  A  power  to  mterpret 
implies  a  power  to  visit,  and  was  held,  in  Attorney-General 
and  Talbot^  to  constitute  a  visitor.  The  words  at  the  end  of 
this  statute,  "  visitationem  commendamus,'*  are  most  strong 
VisitoTB  may  vi-  and  explicit  words  to  make  him  a  general  visitor.  Cap.  61, 
Miimeromotu.  •  ^^  ^^^  Bishop  a  power  to  visit  ex  officio^  "  cseteraque  omnia 
facere  et  exercere,  &c."  And  though  ne  is  to  visit  when  called 
in,  yet  he  is  not  restrained  to  that  time  only.  As  in  Talbofs 
Case,  the  visitor  was  to  visit  de  anno  in  annum^  yet  held  a  ge- 
neral visitor:  In  Philips  v.  Bury^  de  quinquenmo  in  quinquen- 

(d)  See   Ex  parte  Kirby  Rauenswcrih      012,  S,  C,  and  pott,  550,  3  Burr.  1656, 
Sehwa,  15  Ves.  Jun.  305,  8  Ea«t,  221.  S.  P.  and  2  T.  R.  310. 

(e)  In  Fiug..313.    See  also  2  Stra. 
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mum^  yet  a  general  visitor.     If  therefore  the  Bishop  be  gene*     Thb  King 
ral  visitor,  he  is  so  at  all  times.     For  if  he  is  to  visit,  it  is  inci-  ^* 

dental  to  his  office  to  hear  complaints  at  any  time.  So  held  in  ,  P-  ^^  ^^- , 
Philips  V.  Bury,  wherein  Lord  Holt  cited  from  Roll.  Abr.  it  is  incidental 
513,  the,  case  of  the  Corporation  of  Launcestan,  where  it  was  hear  wmSdntS^ 
held  to  be  incidental  to  a  corporation  to  elect;  and  though  they 
are  directed  to  elect  on  a  certain  day,  the  power  of  election 
always  belongs  to  them;  which  is  a  case  directly  apposite.  I 
am  the  more  confirmed  in  my  opinion,  by  the  case  of  Green  v. 
Rutherforth.  This  was  an  attempt  of  the  visitor  to  compel  the 
execution  of  a  trust  reposed  in  this  Collc^,  to  present  [one  of] 
their  senior  fellows  to  a  particular  living.  In.  which  it  was  argued, 
1.  That  the  Bishop  of  Ely  was  not  the  general  visitor  of  this 
College.  2.  If  he  was,  that  this  was  an  ingraftment  on  the  old 
foundation,  in  which  the  general  visitor  had  no  right  to  inter- 
fere., 3.  That  no  visitor  can  interfere  in  relation  to  a  trust  at 
common  law.  The  cause  was  made  up,  *but  not  till  after  [  ♦86  ] 
Hardwicke,  C,  had,  assisted  by  the  Master  of  the  Rolls,  deli- 
vered his  opinion  for  the  Bishop,  on  the  first  and  second  points: 
in  the  last  of  which,  Sir  John  Strange  agreed  with  him,  though 
he  gave  no  opinion  upon  the  first.  Lord  Hardwicke,  upon  Ifanyspedaiex- 
perusal  of  c.  2,  50,  51,  was  of  opmion,  that  the  Bishop  was  ge-  ^^?,^"^* 
neral  visitor.  His  only  doubt  was  upon  that  clause  in  e.  50,  thejumdi^tioa 
wherein  the  master  is  directed  not  to  obey  the  Bishop  of  Ely,  dcYoives  to  the 
if  he  acted  contrary  to  the  statutes.  But  this,  he  said  was  a  King's  Courts. 
special  exception,  and  (whenever  it  happened)  the  jurisdiction 
would  devolve  to  the  King*s  Courts,  as  in  the  case  of  Manches- 
ter College  (y*),  the  Bishop  of  Chester  (being  the  appointed 
visitor)  happened  also  to  be  warden :  It  was  held  he  could  not 
visit  himself,  but  his  right  was  suspended,  and  during  this  sus- 
pension devolved  to  the  Crown.  There  is  no  light  thrown  in 
by  the  old  statutes  that  tends  to  impeach  this  opinion,  but  they 
rather  confirm  it.  What  words  in  them  might  have  raised  a 
doubt,  are  left  out  in  the  new  ones.  Cap.  50,  is  in  both:  The 
words  '*  Visitationem  Episcopo  Eliensi  commendamus,"  are  in 
both.  So  is  also  Cap.  51.  But  the  words  at  the  end  of  this 
statute,  "  Praeter  hunc  visitationis  modum**  to  "  ubi  non  ftm- 
datores,"  are  left  out  in  the  new.  This  seems  to  have  been 
done  purposely  to  avoid  doubt.  Though  even  as  they  stood 
in  the  old  statute,  they  would  not  bear  the  construction  which 
has  been  endeavoured  to  be  put  on  them;  as  if  the  Bishop 
were  confined  to  the  special  form  there  prescribed,  or.  only  to 
his  jurisdiction  as  ordinary.  The  truth  is,  the  Countess  was 
jealous  that  the  Bishop  of  Ely  might  claim  to  be  founder;  she 
was  anxious  lest  he  should  give  new  statutes,  or  set  up  a  right 
to  change  the  old  ones,  and  therefore  she  directs  he  should 
have  no  greater  power  than  in  other  colleges,  where  he  was 
clearly  not  the  founder.  It  is  to  be  observed,  that  to  visit  as 
ordinary,  and  to  visit  an  eleemosynary  foundation,  are  very  dif- 
ferent things;  and  yet  the  Bishops  of  Ely  in  Cambridge,  and 

(/).!  Barnard.  B.R.  52. 
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of  Lincoln  in  Oxford,  had  more  visitorships  because  they  were 
diocesans  (^)«  It  has  been  objected,  that  this  is  a  proceeding 
to  the  deprivation  of  Craven,  which  cannot  be  done  without 
the  concurrence  of  the  master  and  five  seniors.  But  the  fact 
is  odierwise.  This  is  not  a  proceeding  to  deprivation.  It  is  a 
[  ^87  ]  mere  question  of  ^  right  between  Toddington  and  Craven  to 
determine  whether  the  latter  is  a  legal  member  of  the  College 
or  no;  the  decision  of  which  has  always  been  held  incidental 
to  the  power  of  a  visitor.  Indeed,  I  believe  it  has  never  been 
seriously  doubted  in  the  College,  whether  the  Bishop  was  the 
general  visitor  of  the  old  foundation.    Nothing  has  been  sug- 

fested  at  the  bar  to  shew  it:  And  a  case  has  been  cited  of 
^egge  V.  Burton^  where  an  appeal  was  made  to  the  Bishop, 
and  acquiesced  in,  concerning  even  an  ingrafted  fellowship. 
This  brings  me  to  the  second  question: — 2.  Whether  Dr. 
Keton  s  ingrafted  fellowships  are  subject  to  the  review  and  sen- 
tence of  the  visitor  of  the  old  foundation?  And  this  draws  on 
a  debate  of  the  greatest  consequence  to  all  the  Colleges  in  both 
Uiuversities.  One  cannot  see  the  tenth  part  of  the  nuschiefe 
which  would  arise  to  the  Colleges,  if  they  should  succeed  in 
this  point.  There  is  no  College  which  would  not  be  involved 
in  it.  It  would  subject  some  of  them  totally  to  the  King's 
Courts.  In  this  very  College  of  St.  John's,  the  ingrafted  fel- 
lows are  in  the  proportion  of  seventeen  out  of  thirtv.  I  was  de- 
sirous to  know,  whether  the  form  of  ingrafting  fellowships  be- 
fore the  reign  of  Queen  Elizabeth,  was  not  usually  by  inden- 
ture with  a  clause  of  distress,  as  this  of  Dr.  Keton's  is.  I  sus- 
pected it  took  its  original  from  an  analogy  to  tenure  by  divine 
service,  which  diiFeral  from  frankalmoign,  in  that  it  was  cer- 
tain; and,  if  not  performed,  the  donor  or  his  heirs  had,  by  com- 
mon law,  a  right  to  distrain  for  it:  whereas  in  frankalmoign, 
he  had  no  remedy,  but  to  complain  to  the  ordinary;  Litt.  136, 
137.  I  have  therefore  inquired  into  most  of  the  old  founda- 
tions in  both  Universities,  and  find  there  are  few  without  some 
ingraftments,  and  those  generally  made  by  indenture,  as  this  is. 
And  all  ingraft^  fellowships  are  upon  the  same  footing  as  the 
old  ones,  except  they  are  received  upon  particular  terms,  by  a 

r     ♦««     1  ®P^^'*^  ^^""  ^^  foundation,  and  a  special  manner  of  acceptance. 

L  o8  J  And  (except  the  new  founder  has  *  ordained  the  contrary)  the 
old  visitor,  eo  nomine,  visits  all  annexed  foundations.  In  the 
case  of  University  College,  Oxon.  in  Cane.  26th  July,  1740, 
William  of  Durhiun  had  ingrafted  two  fellowships  imder  par- 
ticular qualifications  (King  Alfred  being  the  founder)  without 
any  particular  directions  about  their  visitor.  On  an  appeal  to 
the  Crown,  concerning  the  election  of  one  of  these  feUows,  the 
case  was  determined  against  tiie  College;  but  there  was  no 
contest,  nor  so  much  as  a  doubt,  concerning  the  right  of  visit- 
ation. The  mode  of  donation  is  in  all  cases  the  law  of  it.  If 
Dr.  Keton  had  appointed  another  visitor,  and  the  College  had 
accepted  his  donation  upon  these  terms,  his  visitor  wouM  tadce 
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place,  but  not  otherwise.   But  he  has  directed  his  fidlows  to  be     Tn  Kind 
fellows  of  St.  John's  CoUege,  thou^  of  his  foundation ;  he  con-  *- 

tracts,  that  they  shall  have  the  same  privileges  and  rights  as  >    P*^     y. 
other  feQows,  and  they  are  to  all  intents  on  the  same  footing 
as  the  rest,  save  only  their  proprietary  rights.    They  are  to  be  New  Tbitor  can 
elected  as  other  fellows,  there  is  no  provision  made  as  to  the  ^^y  ^h*^|!?^^' 
manner  of  voting  for  them;  that  is  referred  to  the  constituti<Mi  ^f  ^^  „^;,  {^! 
of  the  College,  and  so  also  their  age,  learning,  morals,  &c«    If  graftment,  ^ 
the  College  judge  wrong  in  these  points,  the  visitor  may  re-  ^^f^'^J?*!^ 
view  and  reverse  the  sentence.     Dr.  Ketones  fellows  are  more*  J2SJ^un^ 
over  sworn  to  observe  the  statutes  of  the  College,  t.  e.  the  sta-  that  cooditioo. 
tutes  of  the  original  foundation;  for  Dr.  Keton  made  none  him- 
self, nor  could  he  have  made  any,  inconsistent  with  those  of 
the  foundress.   Had  he  by  his  sole  authority  appointed  a  fresh 
visitor,  that  woidd  have  been  inconsistent  witn  the  statutes  of 
the  origmal  foundation.   But  he  goes  farther;  and  by  disclaim- 
ing a  power  of  making  such  inconsistent  statutes,  he  shews  his 
intention  that  his  fellows  should  be  under  the  same  regulation 
and  government,  as  the  rest  of  the  society.     And  the  general 
visitor  may  proceed  against  either  of  them,  as  against  the  other 
fellows,  even  to  expidsion.     But  even  if  there  had  been  no- 
thing more  in  the  deed,  than  naming  them  fellows,  they  would> 
eo  notmne,  have  become  members  of  the  corporate  body,  and 
subject  to  aU  the  disci*pline  and  rules  of  the  College.     And  [     ^89     ] 
this  way  of  reasoning  is  not  new.     The  Attorney-General  and 
TcMot  was  the  case  of  an  ingrafted  fellowship  by  one  Free- 
man, by  indenture,  (but  I  don  t  recollect  any  clause  of  distress 
in  it)  and  one  question  therein  moved  was.  Whether  the  autho- 
rity of  a  general  visitor  extended  to  ingrafhnents ;  but  Lord 
Chancellor  said,  that  the  part^  was  concluded  by  his  own  in- 
formation; he  has  considered  nimself  as  a  member  of  the  Col- 
lege, and  is,  eo  nomine,  subject  to  the  sreneral  visitor.   In  Green 
V.  Rutkerforth,  his  Lordship  held  the  same,  and  Sir  John 
Sinmae  concurred  with  him  m  opinion.     As  to  the  special  re-*  PowerofdiiUre« 
medybv  distress,  and  proceeding  m  the  King's  Courts  there-  ^"y^t?^" 
upon;  this  would  have  very  extensive  consequences,  and  affbct  conii^eDt  with 
many  cases  besides  the  present,  as  several  benefactors  have  the  general  ▼isit- 
followed  the  steps  of  Dr.  Keton,  by  inserting  the  same  clause.  •***^  J""*'- 
The  remedy  is  however  inadequate  in  point  of  value,  and  it  is 
not  given  to  the  party  injured,  but  to  Dr.  Keton's  heirs  and  the 
chapter  of  Southwell    This  remedy,  and  that  by  appeal^  are 
remedies  diverso  intuitu.    The  impeal  is  a  specific  remedy  to 
be  applied  by  the  visitor  of  the  College;  the  distress,  as  in  te- 
nure by  divine  service,  is  left  to  the  common  law.     And  there 
are  many  instances,  besides  these,  where  the  remedy  by  dis- 
tress does  not  t^e  away  the  specific  remedy.    In  prescribing 
proprietary  qualifications,  the  founder  has  declared  his  will, 
andTthose  who  accept  his  benefaction  are  religiously  bound  to 
observe  it;  and  are  not  to  be  allowed  to  say,  they  can  judge 
better  than  their  founder. 

Upon  these  reasons,  I  am  very  clearly  of  opinion,  that  there 
18  no  ground  for  a  prohibition  in  this,  case.  If  we  were  to  grant 
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it  on  the  second  question  made,  it  would  create  great  perplexity 
in  old  societies,  where  perhaps  it  is  now  difficult  to  know  the 
ingrafted  from  the  original  feDowships.  If  I  had  doubted,  or 
inclined  that  a  prohibition  should  go,  I  would  have  given  leave 
to  declare  in  prohibition;  but  as  I  have  no  doubt,  I  think,  I 
ought  not  to  consent  to  it,  out  of  justice  to  the  appellant  (who 
]  may  thereby  be  kept  out  of  his  *  right  for  a  long  time)  and  also 
for  the  sake  of  the  precedent. 

Denison  and  Foster,  Js.,  concurred.     Wilmot,  J.,  absent 
in  Chancery.  j^y^^  ^,^  ^^  discharged  (A). 


(A)  lu  all  lay  oorporadons,  the  founder, 
lib  hein  or  assigns,  are  the  visitors,  whe- 
ther the  foundation  he  civil  or  eleemosy- 
nary ;  and,  whatever  might  have  been  the 
opinion,  it  is  now  held  as  established  com- 
mon law,  that  colleges  are  lay  corpora- 
tions, though  sometimes  totally  composed 
of  ecclesiastical  persons;  1  Bla.  Comm. 
480,  483;  3  Burr.  1056;  that  is,  if  the 
founder  has  not  appointed  a  visitor ;  1  Ld. 
Raym.  8;  2  T.  R.  352,  S.  P.;  and  see 
Eden  v.  Potter,  2  P.  Wms.  325.  There 
are  no  particular  words  required  in  a  dona- 
tion to  a  college;  it  is  sufficient  if  the  m- 
tention  of  the  founder  appears,  who  shall 
be  visitor,  and  technical  words  are  not  ne- 
cessary: e.  g.  Folwmu,  quod  ^tut  ran- 
eeUarhu  wiagUtntm,  ^e.  poierit  vintare;  ei 
H  qmdiniereot  repetirii corrigendum,  eor- 
Hgat  et  pmdats  AtL  Gen,  v.  Talbot,  3 
Atk.  002,  1  Ves.  Sen.  78;  Mt.  Gen.  v. 
BiiddleUm,  2  Ves.  Sen.  327;  so  a  power 
dearly  given  to  interpret  the  statutes;  15 
Ves.  Jun.  315. 

But  in  the  case  of  a  private  eleemosy- 
nary foundation,  where  no  special  visitor 
is  appointed,  and  there  is  a  failure  of  heirs 
of  the  founder,  the  right  of  visitation  de- 
volves upon  the  King  {ante,  78,  n.  (I),)  to 
Ite  exercised  by  the  Great  Seal,  and  the 
Court  of  Kbig's  Bench  will  not  interfere; 
H.  V.  Catharine  Hall,  4  T.  R.  283 ;  which 
case  was  recognised  and  acted  upon  by  Lord 
Tkmrlow,  C.  in  Ex  parte  Wrangkam,  2 
Ves.  Jun.  009.  Application  must  be  made 
to  the  Chancellor  in  his  visitatorial  capa- 
city, by  petition  to  the  Great  Seal;  and 
not  by  bill  or  information ;  Ibid,  \  Att,  Gen, 
V.  Earl  of  Clarendon,  17  Ves.  Jun.  491. 
And  see  particularly  the  case  of  Qneen*g 
College,  Cambridge,  1  Jacob,  1.  But 
where  there  is  in  point  of  substance  a  visi- 
tor, that  excludes  the  general  interfer- 
ence of  the  Court  of  Chancery,  either  by 
commission  under  the  statute  of  charita- 
ble uses,  43  EHa.  c.  4,  or  its  ordinary  ju- 
risdicdoB;  Att,  Gen,  v.  Harrow  School,  2 
Ves.  Sen.  551 ;  and  see  Ex  parte  Kirby 
Baoeneworth  Hotpiial,  15  Ves.  Jun.  305, 
8  East,  221;  Ex  parte  Berkhampttead 
SOiool,  2  Ves.  k  Bea.  134 ;  Att.  Gen.  v. 
Dixie,  13  Ves.  Jun.  519.  Yet  where 
there  was  a  devise  of  a  rectory  to  a  college 

-•on  trust  (htter  atta)  to  present  the  se- 


nior divine,  the  Court  of  Chancery  receiv- 
ed a  bill  to  compel  the  ColI^e  to  execute 
the  Uust  There  Lord  Hardwicke,  C, 
says,  "  I  agree  in  general,  that  if  a  sub- 
sequent donor  give*  the  legal  estate,  or  in 
trust  for  the  College,  without  a  declaration 
of  a  special  trust,  it  will  &11  under  the 
power  of  the  general  visitor  to  Judge  of  the 
legal  property  in  the  one  case,  or  die  equi- 
table in  the  other;  because,  by  giving  in 
trust  for  the  College  generally,  and  nei- 
ther creating  a  distinct  visitor  nor  a  spedal 
trust,  the  donor  has  by  plain  impttcadon 
intended  it  should  lail  under  the  general 
statutes  and  rules  of  the  College,  and  be 
regulated  with  the  rest  of  their  property: 
although  in  the  latter  case  indeed  a  bill 
must  be  in  equity  to  compel  the  trustees, 
if  they  refuse :  but  in  the  present,  the  tes- 
tator has  declared  a  particular  spedal  trust, 
which  must  in  some  way  be  carried  into 
execution  and  the  will  observed;"  Green 
V.  Rutherforth,  1  Ve&  Sen.  402,  473. 
But  if  there  is  a  visitor,  who  can  exeidse 
jurisdiction,  the  appeal  must  be  to  him, 
and  his  judgment  is  final;  R,  v.  Grundan, 
1  Cowp.  315.  This  right  of  appeal  how- 
ever is  confined  to  members  of  the  College 
npon  the  foundation;  it  does  not  extend  to 
independent  members,  as  commoners, 
pensioners,  &c.  whose  names  are  on  the 
boards,  who  are  to  be  considered  as  mere 
boarders,  and  expulsbn  as  to  them  is  a 
mere  notice  to  quit,  unless  otherwise  re- 
gulated by  the  private  statutes  of  the  Col- 
lege; Ex  parte  Davison,  Id.  319;  2  T.  R. 
333 ;  JL  V.  St.  Jokn*s,  Oxon,  Comb.  238, 
S.  P.  So  the  Twelve  Judges  being  visi- 
tors of  the  inns  of  Court,  a  wumdamus  will 
not  lie  to  those  societies,  with  regard  to  the 
admission  of  barristers;  R.y.  Benchers  of 
Gray's  Inn,  1  Doug.  353 ;  and  a  bill  re- 
lating to  the  purchase  of  chambers  was 
dismissed  in  Chancery;  Cunningham  v. 
fFtgg,  2  Bro.  C.  C.  241.  So  die  Court  of 
K.  B.  will  not  control  their  discretion  m 
refusing  to  admit  an  individual  a  member 
of  their  society ;  R,  v.  Lincoln*s  Inn,  4  B. 
&  C.  855.  Yet  if  a  visitor  refuse  to  re- 
ceive or  hear  an  appeal,  the  Court  of  K.  B. 
wiU  compel  him  by  mandamus;  R,  v. 
Bishop  of  Lincoln,  2  T.  R.  338,  n.  (a): 
R,  V.  Bishop  of  Ely,  5  T.  R.  475:  and 
where  a  mandamus  had  been  granted^  to 
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the  matter  of  a  coUege,  the  Court  would 
not  supersede  the  writ  on  afflrlavits  of  there 
being  a  irlsitor,  but  put  the  Master  to  make 
a  return  of  that  &a;  R,  t.  Whaley,  2 
Stra.  1 1 39.     And  see  pott,  547. 

The  Bishop  of  Ely  is  general  visitor  of 
Peterhouse.  in  Cambridge,  by  the  statutes 
of  which  College  the  fellows  are  required, 
on  a  vacancy  of  the  Mastership,  to  elect 
two  fit  persons  to  be  presented  to  the 
Bishop,  or,  vaeante  tede,  to  the  cusiot  tfi- 
riiiutUum,  one  of  whom  the  Bishop  or  cm- 
to(  is  to  nominate  as  Master.  The  Court 
of  K.  B.  granted  a  mandamtu  to  the  Bishop 
to  nominate  one  of  two  persons  so  pre- 
sented, he  having  previously  nominated  a 
third  person  not  so  presented:  and  they 
considered,  that  quoad  hoc  he  was  not  to 
be  considered  as  visitor,  inasmuch  as  the 
same  power  is  given  to  the  eustot  tptrUuali-' 
urn  fMteoHte  tede,  and  it  is  clear  he  is  not  a 
visitor.  Another  ground  of  their  decision 
was,  that  in  this  case,  he  had  not  acted  in 
tlie  character  of  vbitor,  inasmuch  as  he 
had  determined  in  nominating  the  third 
person  without  having  heard  the  parties 
concerned :  the  exerdse  of  the  visitatorial 
power  being  a  Judicial  office  (Id.  349,  S. 
P).  They  also  determined,  that,  this 
being  an  application  to  the  discretion  of 
the  Court,  they  had  a  right  to  inquire, 
whether  the  College  had  put  a  right  inter- 
pretation on  the  statutes  of  the  CoU^ge; 


R,  V.  Bishop  of  Ely,  2  T.  R.  290,  334. 
The  judgment  of  the  visitor  is  final  (1 
Cowp.  322),  and  his  acts,  whether  right 
or  wrong,  are  not  to  be  examined  in  courts 
of  law,  that  is,  in  cases  where  he  has  acted 
within  his  jurisdiction,  upon  the  principle 
that  he  is  the  judge,  whom  the  founder 
has  thought  proper  to  appoint;  2  T.  R. 
336.  No  court  of  law  or  equity  can  anti- 
cipate his  judgment,'  or  take  away  his  ju- 
risdiction; but  his  determinations  are  final 
and  conclusive;  3  Atk.  674;  5  T.  R.  477, 
S.  P.  And  there  is  no  appeal  from  his  de- 
cision, if  the  founder  has  not  thought  fit  to 
direct  one;  2  T.  R.  853.  But  this  power 
of  the  viator  is  confined  to  acts  wiUiin  his 
jurisdiction,  and  it  seems  an  action  would 
lie  against  him,  if  he  were  to  exceed  it; 
1  Ves.  S.  470.  A  visitor  need  not  hear  pa- 
rol evidence;  it  is  snfllcient  if  he  receive 
the  grounds  of  appeal  and  the  answer 
thereto  in  writing;  R,  v.  Bishop  of  £/y, 
5  T.  R.  475.  Neither  can-  he  compel  a 
specific  performance;  R,  v.  Dr.  Wbtdkmm, 
1  Cowp.  377 ;  nor  hear  evidence  «s  eaiks 
in  R,  V.  Benchers  of  Grajf^t  Inm,  1  Doug. 
356.  In  the  exercise  of  the  visitatorial 
jurisdiction,  the  Lord  Chancellor  is  not 
bound  by  any  exact  fi>rms  of  proceeding; 
Queen's  Coll.  Camb.  1  Jacob,  19.  See  fiir- 
ther  as  to  the  nature  and  properties  of  a 
visitor,  C.  J.  HoU*s  judgment,  9  T.  R. 
346. 
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MICH.  TERM,— 31  Geo.  II.  1757.— In  Chancery. 


Case  of  Christ's  College,  Cambridge. 

S.  C.  Amb.  351,  1  Eden,  10. 

Mr.  TANCRED  by  deed,  22d  January  1721,  conveyed  his  Beneihctioas  to 
estate  to  feoffees,  to  the  use  of  himself  for  life,  remainder  to  ^  ^^"^"f^ 
his  first  and  other  sons  in  tail,  remainder  to  certain  officers  of  the^'sUtotelef 
Christ's  College,  to  maintain  certain  students  there,  in  the  sci-  nortmafau. 
ences  of  physic  and  divinity,  and  four  students  of  the  law,  at 
Lincoln's  Inn;  and  also  certain  pensioners,  viz.^  decayed  mer- 
chants, soldiers  and  clercmnen,  who  should  reside  in  his  capi-. 
tal  house  at  Wicksley.    By  his  wiD,  aOth  May,  1746,  duly  exe- 
cuted, he  confirms  this  deed,  but  fearing  the  statute  of  mort- 
main, 9  Geo.  2(a),  might  defeat  the  uses  thereof,  he  orders, 
that  in  case  the  said  uses  or  any  of  them  should  be  contrary  to 
law,  the  estates  so  settled  should  go  to  the  fellows  and  scho- 
lars of  Christ's  and  Caius  College,  to  be  divided  in  certain  pro- 
portions, for  augmentation  of  their  stipends. 

On  an  information  by  the  Attomey-Generalf  to  establish  this 


(a)  C.  36. 
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Christ's      charity,  at  the  relation  of  Christ's  College,  against  the  heir 

College.      *at  law;  there  arose  two  questions;  1 .  Whether  this  was  a  con- 

r     *9l     1  ^^y^nce  to  charitable  uses,  under  the  statute  of  Elizabeth  (A), 

and  therefore  to  be  aided  by  this  Court;  2.  Whether  it  fell 

within  the  purview  of  the  statute  of  mortmain,  9  Geo.  2,  and 

was  therefore  a  void  disposition. 

Per  Hekley,  Keeper. — The  conveyance  of  S2d  June,  1721, 
is  admitted  to  be  defective  (c),  the  use  being  limited  to  certain 
officers  of  the  corporation,  and  not  to  the  corporate  body;  and 
therefore  there  is  a  want  of  persons  to  take  in  perpetual  suc- 
Court  of  Chan-  ccssion.  The  only  doubt  is,  whether  the  Court  should  supply 
Sdvlwnve^  this  defect,  for  the  benefit  of  the  charity  under  the  statute  of 
anttTtoTcgS^"  Elizabeth.  And  I  take  the  uniform  rule  of  this  Court,  before, 
charitable  uses,  at,  and  after  the  statute  of  Elizabeth  to  have  been,  that  where 
the  uses  are  charitable,  and  the  person  has  in  himself  full 
power  to  convey,  the  Court  will  aid  a  defective  conveyance  to 
such  uses.  Thus  though  devises  to  corporations  were  void 
under  statute  Hen.  8(rf),  yet  they  were  alwavs  considered  as 
good  \n  equity,  if  given  to  charitable  uses.  There  is  here  no 
doubt  of  Mr.  Tancred*s  power  to  convey;  and  the  uses  are 
truly  charitable  and  very  proper  in  themselves,  the  education  of 
poor  scholars  in  the  University,  students  at  the  Inns  of  Court, 
and  poor  pensioners  in  his  own  house.  Therefore,  however 
unbecomingly  Mr.  Tancred  has  expressed  himself  in  his  will, 
with  respect  to  his  relations  (and  indeed  he  seemis  to  have  cast 
off  all  natural  affection),  and  however  reluctant  I  may  be  to 
establish  a  disposition  made  under  this  turn  of  mind;  yet  sitting 
here  judicially,  I  am  obliged,  by  the  uniform  course  of  prece- 
dents, to  assist  this  conveyance ;  and  more  especially,  because 
it  is  the  peculiar  province  of  a  court  of  equity,  to  protect  men 
in  the  freedom  of  disposing  of  their  property^  whicn  is  a  point 
of  the  utmost  importance  m  a  trading  country.  This  convey- 
ance therefore  being  established  under  the  statute  of  Eliza- 
beth (e),  we  are  next  to  consider  how  it  is  affected  by  statute 
9  Geo.  2.  Mr.  Tancred,  by  his  will,  makes  a  disposition,  by 
way  of  substitution :  in  case  the  dispositions  are  within  the  sta- 
tutes of  mortmain, — "  Then  to  the  fellows,  &c.  of  the  two  col- 
leges." The  relators  admit  that  part  of  the  disposition  is  void 
[  *92  ]  with  regard  to  the  pensioners  and  law  students;  ♦but  then  they 
contend,  that  the  substitution  must  take  place,  by  reason  of  the 
exception  of  the  universities  and  their  colleges  in  the  statute* 
The  defendants  contend,  that  all  is  void,  as  well  the  substitu- 
tion as  the  original  uses;  because  the  devise  is  not  to  the  body 
corporate,  but  only  to  the  particular  fellows  in  their  jpersoniu 
capacity.  No  cases  have  been  cited  on  either  side.  We  must 
therefore  form  an  original  construction  of  this  clause  in  the 
statute  of  mortmain.     And  my  opinion  is,  1.  That  this  is  a  dc- 

(6)  43  EUz.  c.  4,     See  *Bac.  Abr.  Cha-  stat  s.  2;  most  dearly  so,  that  it  be  (ac- 

titable  Use$  (C).  cording  to  the  first  point  in  the  next  page) 

(c)  4  Yin.  Abr.  Charitable  Utet  (B).  a  devise  for  the  benefit  of  the  whole  body 

(rf)  34  &  35  H.  8,  c.  5.  corporate.    MS.  Serj.  Hill, 
(<>)  But  against  the  express  words  of  the 
I 
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vise  for  the  benefit  of  the  whole  body  corporate;  S.  Had  it  not      Caiim's 
been  so,  I  should  still  have  thought  that  the  Legislature  in-      Collboe.  ^ 
tended,  by  the  exception  in  the  statute,  to  save  a  devise  for  the  Devise  for  the 
benefit  of  particular  members,  as  well  as  of  the  whole  body,  beneatof  p«iti- 
The  Legislature  meant  to  except  such  devbes(/)  as  were  !J^JS^ 
really  and  bona  fide  for  the  benefit  of  colleges:  not  those,  in  9  Oco.  2. 
which  the  legal  interest  only  passes  to  the  college,  in  trust  for  ^M^  to  eoi- 
other  charitsAde  uses;  for  men  the  statutes  of  mortmain  might  S'oiiier'diiBri^ 
be  defeated  every  day.     And  this  devise  is  for  the  benefit  of  table  oms,  void, 
the  whole  society;  even  of  the  master  himself,  who  must  pass 
through  a  fellow^p,  and  partake  of  Mr.  Tancred's  bounty  in 
his  progress  towards  the  headship.     Besides,  we  all  know  that 
in  these  houses  of  education,  any  encouragement  for  youth  to 
enter  into  a  particular  college  is  a  general  benefit  and  profit 
to  the  whole  society.    The  Legislature  has  thrown  no  restraint  Eiception  of 
on  these  gifts,  when  made  to  &e  body  corporate  of  either  uni-  *t^  ^  G«>-  h 
versity,  or  to  colleges  already  established  there;  intending  not  " cSimw*' 
to  increase  the  number  of  foundations,  but  to  have  those  better  oUrHidy  esu- 
endowed,  which  are  already  established.    They  judged  that  bUshed. 
leaving  dus  path  open  woiud  not,  for  some  time,  be  liable  to  ^^  ^'  *^*^'^ 
mudi  inconvenience.    But  when  they  saw  an  inconveiuence, 
tlaey  restrained  even  gifts  to  colleges.    Livings  are  grantable  to 
these  bodies,  only  till  Aey  amount  in.  number  to  a  moiety  of  the 
fellows  (^);  lest,  if  the  succession  be  rendered  too  rapid,  there 
should  not  be  persons  left,  of  sufficient  age,  temper,  and  dis- 
cretion, to  govern  the  society,  and  answer  the  great  purposes 
of  the  fiyundation.   This  devise  to  the  fellows  and  scholars  con* 
tains  no  circumstances  that  intimate  any  intent  to  give  them  the 
estate  in  their  *  personal  capacities.     It  is  clearly  to  them,  as  [     *93     ] 
members  of  the  body  corporate,  for  a  perpetual  augmentation 
ci  the  revenue  of  themselves  and  successors.    Therefore  I  shall 
decree  the  disposition  to  the  pensioners  and  law  students  void, 
under  the  statute  of  mortmain  (A);  but.  shall  establish  the  ex- 
hibitions to  the  students  in  divini^  and  physic,  and  shall  direct 
the  substitution  to  take  place,  for  the  benefit  of  the  fellows  and 
scholars  of  Christ's  and  Caius  Colleges,  in  their  corporate,  not 
natural,  capacity  (t). 

(/)  The  word  "  derbe  *'  11  not  parttcu-  ing  the  nnmber  of  advownus,  is  now  re* 

larly  mentioned  in  the  proviso  here  alluded  pealed  by  45  O.  3,  c.  10 1. 

Co,  which  is,  that  this  act  shall  not  extend  (A)  The  words  of  this  part  of  the  decree 

to  make  void  the  disposition  of  any  lands,  are  these,  ms.  **  that  the  devise  of  the  ad- 

&C. :  so  that  there  seems  no  just  ground  "  diiional  lands  and  hereditaments  for  the 

for  saying,  that  the  act  malces  good  any  **  benefit  of  twdre  penaoners  and  four 

dSsposttions,  whether  by  devise  or  other-  '*  law  students,  is  void  by  the  statute  of 

mittt  that  were  not  good  before  the  act,  "  Mortmain."  MS,  Serf.  Hill. 

but  leaves  all  dispositioos  as  they  stood  be-  (t)  See  43  Elis.  c.  4;   Fhod^i  Case, 

fore  the  act;  that  is,  that  such  as  before  the  Hob.  1 36 ;  Ait.'Gem.  v.  Gnmt  ^  Bro.  C. 

act  were  valid,  should,  notwithstanding  the  0.  492;  IL  v.  Newman,  1  Lev.  284;  jM.- 

a«t,  continue  to  be  so;  and  those  which  be-  Oen,  v.  fVhorewod,  1  Ves.  S.  534;  i#/l.- 

fore  the  act  were  not  good,  are  not  made  Oem  v.  Mwhjf,  1  Mer.327 ;  7*8  W.fr  M. 

good  by  the  act.   MS.  Serf.  Hill.    And  c.  37;  1  Bac.  Abr.  CharUabte  Utut  and 

eee  8  Yes.  Jun.  728,  A.  G.  v.  Bowyer.  BenneU  Coll  v.  Bishop  of  London,  poet, 

ig)  But  s.  5,  of  9  G.  2,  c  30,  resUict-  1182. 
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Costs  not  given 
on  information 
quo  tvarremio, 
unless  on 
usurpation  of 
offices  or  free- 
doms in  cor- 
porations.  But 
there  is  judg- 
ment of  ouster, 
though  the 
usurpation  is 
not  continued 
to  the  trial. 


[     *94     ] 


IN   THE  RING'S   BENCH. 
The  King  r.WiLUAMS. 

S.  C.  1  Burr.  402 ;   2  Lord  Kenyon,  68. 

Error  (A),  from  the  great  session  in  Wales.  Defendant 
was  found  guilty,  on  an  information  in  the  nature  of  quo  war- 
rantOf  for  unlawfully  holding  a  court  in  the  corporation  of 
Denbigh;  and  judgment  was  entered  against  him,  quod  ayn- 
atur,  and.be  ousted  from  holding  the  same  for  the  future,  and 
that  he  should  pay  costs  according  to  the  statute:  on  the  latter 
branch  of  which  judgment,  the  writ  of  error  was  principally 
brought. 

Mr.  Madocks,  for  the  plainti£Pin  error,  argued,  that  by  stat. 
(9Anne,  c.'^O,)  costs  are  only  given  upon  usiirpations  of  an 
office  in  a  corporation,  or  the  franchise  of  being  a  freeman; 
that  here  is  no  usurpation,  unless  by  implication  and  inference, 
mz,  that  holding  this  court  was  an  usurpation  of  the  office  of 
bailiff,  before  wnom  the  court  ought  to  be  held;  but  that  in- 
formations must  not  rest  upon  implications;  Hawk.  P.  C.  2.  £61 ; 
Salk.  375,  Ld.  Raym.  5^7,  Doing  one  act  is  no  usurpation  of 
the  office,  except  it  had  been  stated  to  be  done  by  way  of  claim- 
ing the  right  of  that  office.  By  the  charter,  an  alderman  may 
hdd  the  court,  as  well  as  the  bailiff;  therefore  this  information 
cannot  try  the  right  to  either  of  those  offices,  exclusive  of  the 
other;  neither  is  there  any  direct  charge  of  usurpation,  but 
only  of  what  is  evidence  of  an  usurpation.  Neither  ought  diere 
to  be  any  judgment  of  ouster.  There  is  no  chaise  of  usurpa- 
tion at  the  time  of  the  information,  but  *only  of  a  fact  that  b 
past,  a  mere  misdemesnor,  for  which  the  defendant  is  fineable. 
Quo  warrantors  were  formerly  returnable  only  in  the  King's 
Bench ;  but  an  ill  use  was  made  of  the  writ,  by  extorting  money 
from  the  defendants,  who  prevailed  on  the  trial,  for  a  writ  de 
Ubertatibus  aUocandis.  K.  Edw.  1,  anno  regni  18,  ordained, 
that  quo  warrantors  should  be  returnable  before  justices  in 
eyre,  and  took  away  the  writ  de  Ubertatibus  aUocandis.  These 
writs  of  quo  warranto  were  of  an  inquisitorial  nature,  and  there- 
fore Non  usurpavit  was  no  plea  to  them:  Godb.  91 ;  3  Leon. 
184;  Lucas,  211,  212,  299;  for  the  demand  of  the  writ  was  to 
shew,  why  he  did  usurp,  or  else  that  he  should  disclaim  any 
warrant  at  all.  On  the  discontinuance  of  justices  itinerant^ 
temv.  E.  3,  the  Court  of  King's  Bench  revived  its  jurisdiction 
in  tne  present  shape.  For  being  Custos  Morum  of  the  nation, 
and  the  usurpation  being  a  crime,  the  Court  grafted  the  inquiry 
of  quo  warranto  upon  this  its  criminal  Jurisdiction.  Hence  it 
should  seem,  that  for  a  crime  or  fact  of  usurpation  past,  there 


(At)  The  information  was,  for  ckUtning 
to  fiold  a  court ;  the  writ  of  error  set  forth 
the  information  to  be  for  claiming  to  he  a 
ht^ijfqfa  boroughs  the  Court  gave  leave 


to  amend  the  writ  agreeable  to  the  record, 
upon  Stat.  5  G.  1,  c  IS,  B.  1 ;  S,  C,  1  Ld. 
Ken.  470. 
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The  King 
Williams. 


can  be  no  judgment  of  ouster,  but  only  for  a  present  usurpation* 
The  inquiry  of  quo  warranto  is  only  to  hear  what  defence  can 
be  made  for  the  preceding  crime. 

Mr.  HaUy  for  defendant  in  error,  argued,  that  informa- 
tions, hi  nature  of  quo  warranto,  relate  chirav  to  civil  rights  (/), 
and  are  so  considered  by  stat.  9  Anne.  Facts  of  usurpation 
amount  to  the  same,  as  if  the  word  usurped  had  been  used;  for 
there  are  no  technical  words  necessary  m  informations,  as  upon 
some  indictments.  If  this  be  not  an  usurpation  of  an  office,  it 
is  at  least  an  intrusion  into  a  borough  franchise,  and  that  is 
sufficient.  For  the  title  of  stat.  9  Anne  extends  to  qffices  and 
/rancMses  generally.  This  statute  is  a  remedial  law,  and  there- 
fore to  be  construed  favourably,  Cro.  El.  257.  The  Court  has 
often  put  a  liberal  construction  on  costs.  Stat.  7  Jac.  1,  extends 
to  tfiB^Hsheriffs  and  dqtnf^y-constables,  though  not  mentioned 
in  the  statute.  Courts  have  extended  indictments  by  intend- 
ment: so  Sid.  91 ;  Cro.  Jac.  473;  Sir  T.  Raym.  34, 35.  With 
respect  to  the  .judgment  of  ouster,  we  can  only  say,  that  the 
rule  of  the  Court  is  to  enter  up  judgment  of  ouster,  whether 
the  usurpation  be  continued  till  the  trial  or  no. 

♦Per  Mansfield,  C.  J.,  et  tof  Cur.  AD  corporations  consist  [  •95] 
of  officers  and  freemen.  This  stat.  9  Ann.  was  meant  to  ex- 
tend to  both;  and  to  give  a  remedj^  which  could  not  be  had  at 
common  law  in  these  disputes,  which  are  really  between  party 
and  party,  and  which  frequently  settle  the  rights  of  voting  for 
memoers  of  Parliament  The  body  of  the  statute  is  very  dear, 
and  only  extends  to  offices  and  franchises  of  being  burgesses 
or  fi-eemen.  The  conciseness  of  the  title  shall  not  control  the 
body  of  the  act.  The  title  is  no  part  of  the  law;  it  does  not  TiOe^fatimtme 
pass  with  the  same  solemnity  as  tne  law  itself.  One  reading  ^J^  ^^ 
IS  often  sufficient  for  it  (a:).  As  for  construing  the  statute  by 
equity;  equity  is  synonymous  to  the  meaning  of  the  legislator, 
and  it  does  not  appear,  that  the  Parliament  meant  to  p^e  costs 
in  the  present  case.  There  is  no  charge  of  usurpation,  even 
by  implication  or  inference.  Holdine  a  court  is  no  necessary 
argument,  that  he  intended  to  usurp  tne  right.  He  might  hold 
it  by  deputation,  or  by  mistake.  Costs  are  only  given,  where 
two  persons  are  trying  a  civil  right;  this  is  a  mere  misdemesnor. 
The  statute  judgment  of  costs  is  therefore  wrong  (m).    As  to 


(/)  And -therefore  a  new  trial  may  be 
granted ;  Ri  t.  Francis,  2  T.  R.  484. 

(x)  See  J.  G,  t.  Ld.  fVeymouih,  Amhl 
22,  per  Ld.  BardwUke,  C. 

(m)  This  caae  goremed  a  limilar  dediion 
of  the  Court  ip  R.  v.  WalUi,  5  T.  R.  375; 
S.  P.  A.  V.  Richardton,  9  East,  469 ;  R.  t. 
Ho//,  1  B.  &  C.  237, 2  D.  &  R.  841.  The 
proeecutor  of  'an  information  in  the  nature 
of  a  jtfo  warranto  shall  pay  costs,  generally, 
for  not  proceeding  to  trial  pursuant  to  no- 
tice, being  within  the  equity  of  9  An. ;  A. 
T.  Powell,  1  Stra.  33 ;  Awm.  Say.  R.  1 30.  If 
any  one  of  several  issues  on  a  qito  warranto 
infiMrmation  be  firand  for  the  prosecuto/,  up- 
on which  judgment  of  oMsler  is  given,  he 


is  entitled  to  oosU  on  all  the  isniet  i  R.  v. 
Dawnet,  1  T.  R.  453.  Befeie  the  eihl- 
Uting  of  such  an  informatioa,  the  relator 
shouM  enter  into  a  recognisance  in  £20  to 
prosecute  the  same  with  eflbct,  under  4  U 
5  W.  ft  M.,  c.  18,  s.  2;  iL  ▼.  Mayor,  ftc. 
of  Hertford,  1  Salk.  376;  Garth.  503. 
And  if  he  do  not  proceed  to  trial  withhi  a 
year  after  issue  Joined,  he  shall  pay  costs 
to  the  amount  of  the  recognisance;  Jt.  ▼• 
Afor^oM,  2  Stra.  1042  ;  it  ▼.  HeweU,  Ca. 
temp.  Hard.  247.  But  the  Court  will  not 
stay  proceedings,  until  the  prosecutor  give 
security  for  costs,  tm  the  mund  that  the 
relator  {being  a  corporator)  Is  insolvent; 
itv.  iryiiM,2M.ftS.346. 
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Tbe  Kiko     the  commoil  law  judgment  of  ouster;  it  is  nothing  to  the  pur* 
Williams     EP^'  whether  the  defendant  claims,  or  does  not  climn  the  right 
«      ''v'^*"'  >  The  only  question  is,  whether  he  has  done  the  thing  which  im- 
i^es  a  daim.     In  that  case,  judgment  of  ouster  must  be  given, 
lest  he  should  repeat  the  act  (is).    Therefore  reverse  the  judg- 
ment, for  costs,  and  affirm  the  rest 

N.  B.  Per  Foster,  J.;  the  stat.  9  Ann.  c.  ^,  was  drawn 
by  Justice  Powell. 

(tt)  See  it.  V.  Mayor  €£Fnryn^  1  SCra.         See  also  3S  O.  3,  c.  58 ;  and  aa  to  its 

#82,  8  Mod.  234,  &  C,  there  caQed  R,  v.  constmctioii,  IL  ▼.  JUdMrdtm,   9  Eatt, 

Pindar  ;  R.  v.  Hearle,  1  Stra.  627,  8  Bro.  469 ;  R.  ▼.  Stokes,  2  M.  &  S.  7 1 ;  poii,  470, 

P.  C.  505,  (2d  ed.);  R,  ▼.  Clarke,  2  East,  n. ;  aDd  farther  as  to  9110  wartoHtoU,  JL  t. 

75.    See  also  it.  ▼.  Amery,  2  T.  R.  515,  Bridge,  ante,  46;  R.  ^  Carmarthen,  fmi, 

where  the  subject  of  quo  warroHto**  is  fully  187 ;  R.  ▼.  Maredio,  foei^  579. 
discussed ;  Com.  D%.  quo  warranto  (C.  5). 

Wyndham  f>.  Chetwynd. 

S.  a  1  Burr.  414;  2  Ld.  Ken.  121. 

Creditors,  where  IsSUE  out  of  Chancery,  "devisavit  eel  fum^  to  try  the  va- 

S^r^u'r    Mdityofa  win  of  one  Mr.  Chetwynd  deceased.    The  iurjr  found 

Uie  real  estate,    &  special  verdict,  with  regard  to  the  attestation  of  this  will, 

the  personal  be-  stating,  "That  die  testator  died  17th  May,  1750  (o),  leaying 

w  th?m,^and°    "  *^  "^'^  ^  question  behind  him,  which  was  regularly  attested 

[     *96     1  "  '''7  Higden,  Squire  and  Baxter:  that  testator  was  *  indebted 

being  actuaUy     "  about  18,000A  upon  mortgage  of  his  real  estate,  and  left  be- 

paid,  were  good  "  hiiid  him  a  personal  estate  of  13,972t  which  was  vastly  su- 

JriUe^ntfoJll  "  F™^  *^  ^y^^  specialty  and  simple  contract  debts:  That 

thestat25G.2.  ''  uc  charged  his  real  estate  with  the  payment  of  his  debts  and 

cap.  6.  <<  legacies;  That  at  the  time  of  attesting  this  will,  he  was  in- 

''  debted  to  Hidden  the  witness,  who  was  an  apothecary,  about 

*^  \\L  and  at  the  time  of  his  death,  about  18/.  10^.  which  was 

"  paid  off  by  the  executor,  before  the  trial  of  this  issue;  and 

'^  that  he  was  indebted  to  Squire  and  Baxter  the  other  wit- 

'*  nesses,  who  were  two  attomies  in  partnership,  about  280/.  at 

'^  the  time  of  attestation;  which  also  (except  a  small  mistake 

''  b^  miscastinff)  was  out-set  or  discharged,  before  the  day  of 

'^  tnal.   And  u  these  were  credible  witnesses  within  the  statute 

^y  of  frauds,  they  found  for  the  plaintiff,  which  established  the 

V  will ;  otherwise,  for  the  defendant" 

Serjeant  Prime  for  the  plaintiff  argued.  First,  That  the  facts, 
as  stated,  did  not  make  these  witnesses,  interested  witnesses. 
They  are  no  legatees,  and  derive  nothing  from  the  gift  or 
bounty  of  the  testator.  Thev  were  justly  entitled  to  payment 
of  their  debts,  though  no  will  had  ever  been  made.    The  per- 

(0)  The  testator,  it  appears,  died  May  tend  to  any  heir  or  devisee,  trho  has  been 
I7tfa,  1750,  23  G.  2;  and  therefore  be*  iti  quiet  possession  two  years  previous  to 
fore  the  stat  25  G.  2,  c.  6,  by  s.  2,  of  May  6th,  1751,  nor  to  any  will  or  cofficU, 
which  it  is  enacted,  "  That  in  case,  by  the  validity  of  wliich  has  been  contested  in 
any  will  or  codicil  already  made,  or  here-  Any  suit  commenced  on  or  before  May  6th, 
after  to  be  made,  any  landyi,  &a  be  charged  1751,  whether  the  same  be  determined  or 
with  any  debts,  any  creditor,  whose  debt  be  still  depending."  This  case  having  pro- 
is  so  charged,  attesting  the  execution,  shall  bably  been  commenced  In  Chancery  before 
be  Emitted  as  a  witness  to  tlie  execution."  that^riod,  comes  within  that  proviso. 
S.  8  provides,  **  that  the.  act  shall  not  ex* 
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9onaI  assets  were  the  proper  fund  for  Aem  to  resort  to,  and 
that  is  sufficient  to  pay  their  demands;  so  that  tibey  are  not  in- 
terested in  the  charge  on  the  real  estate.  Secondly y  That  sup- 
posing them  to  have  been  interested  witnesses;  yet  that  interest 
was  removed,  before  the  time  of  trial,  their  debts  being  tlMm 
discharged.  The  word, "  credible,"  is  an  ambiguous  expression, 
and  capable  of  many  senses.  But  there  seems  to  be  a  parlia- 
mentary exposition  of  it  in  statute  4  &  5  Ann.  c.  15.  {  14,  where- 
by, three  witnesses  are  required  to  audienticate  a  nuncnpatiTe 
win,  and  it  is  declared,  that  such  as  are  good  witnesses  at  com- 
mon law  in  trials,  shall  be  deemed  good  witnesses,  to  establish 
a  nuncupative  will.    Now,  allowing  the  same  exposition  to  take 

Elace  on  the  statute  of  frauds;  then,  as  these  witnesses  would 
e  unexceptionable  on  a  trial  at  law,  in  respect  of  interest,  so 
they  are  competent,  and  therefore  credible  witnesses,  to  the 
present  devise. 

^  There  were  also  cited  in  this  and  the  former  argument, 
Plowd.  541 ;  1  Inst.  21gb;  Hardr.  SSI ;  1  Mod.  107;  1  Sid.  315; 
2  Keb.  128;  Ld.  Raym.  730;  Viner,  Evid.  14,  No.  53. 

Mr.  Norton  for  the  defendant  argued,  that  at  the  tone  of 
attestation,  the  witnesses  were  interested,  and  therefore  incom- 
petent; and  that  this,  not  the  time  of  examination,  is  the  pro- 
per season  of  inspecting  their  credibility;  else  it  would  open 
neater  opportunities  of  perjury  and  fraud,  than  before  the  act* 
It  would  be  setting  up  witaesses  to  hire,  and  would  put  the  va- 
lidity of  tlie  will  in  the  power  of  the  witness,  by  releasinff  or 
not  releasing  their  interest.  If  a  witness  is  unexceptionabk  at 
the  time  of  attestation,  and  afterwards  becomes  infamous  or  in- 
sane, the  will  is  neverdieless  a  good  one ;  which  proves  that  his 
condition,  at  the  time  of  attestation,  is  alone  to  be  regarded. 

To  this  purpose  were  cited  2  Ld.  Raym.  1008;  Hob.  92; 
Salk.  S83;  1  Mod.  SI ;  Skinn.  144;  1  Inst.  6  b;  and  it  was  ob- 
served that  the  Serjeant's  cases  were  most  of  them  prior  to  the 
statute  of  frauds. 

He  insisted  also  that  credible  means  something  more  than 
competent;  the  law  required  competency  heSore ;  and  it  is  not 
to  be  imagined,  that  the  learned  compiler  of  this  statute,  Lord 
Hale,  would  put  in  a  word,  which  at  best  was  superfluous.  In 
Stat.  13  Car.  2{p),  against  deer-stealing,  and  in  all  the  game 
laws,  the  expression  of  ''credible  witness*'  is  used,  which  has 
always  been  understood,  to  mean  competent  and  somewhat 
more,  and  to  give  the  Justices  a  discretion,  whether  they  will 
convict  upon  such  testunony  or  no,  though  the  witness  was  in 
law  stricuv  admissible.  There  are  two  cases  direcdv  in  point 
for  the  defendant,  on  which  we  must  stronaly  rely,  HUiiard  and 
Jentfn$t  1  Ld.  Raym.  505,  and  AnHy  andbawsenf  19  Geo.  8. 
(see  page  8.) 

'  On  the  argument,  Lord  Mansvield,  C.  J.,  expressed  his 
doubts  of  that  generally  received  opuiion,  that  Lord  Hale  drew 
the  statute  of  frauds,  S9  Car.  2:  he  having  died  in  1676,  38 
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offrandi. 
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Reason  of  the 
definition  of 
good  witness  in 
Stat  4  &  5  Ann. 
c.  15.  s.  14. 


Witness  to  de- 
vises subject  to 
the  same  rules 
(and  no  other) 
as  witnesses  to 
other  convey- 
ances. 


] 


Car.  2;  and  he  observed  also,  that  the  statute  4  &  5  Ann.  *was 
enacted,  to  check  the  extravagant  notion  of  some  civilians,  by 
which  they  excluded  from  being  witnesses,  the  children  and 
family  of  the  testator,  as  well  as  of  the  legatee;  arising  irom  a 
strange  fiction  in  the  Roman  law,  in  which  testaments  were 
transacted  in  the  form  of  a  sale,  between  the  devisor  and  de- 
visee, to  which  none  of  either*s  family  were  allowed  to  be  wit-, 
nesses. 

Afterwards  in  the  same  Term,  Lord  Mansfield,  C.  J.,  de- 
livered the  opinion  of  the  Court. 

In  this  case,  the  real  estate  is  only  charged  with  the  payment 
of  debts,  as  an  auxiliary  fund  to  the  personalty,  which  stands 
in  need  of  no  assistance,  being  itself  much  greater  than  the 
debts:  And  at  the  time  of  trial,  the  three  witnesses  were  not 
creditors  to  either  the  real  or  personal  estate,  but  were  so,  at 
the  time  of  attestation.  And  hereon,  the  question  is,  whether 
this  be  a  valid  attestation,  within  the  statute  of  frauds.  This 
is  a  doubt  which  sprung  out  of  a  general  question,  in  Antiy 
and  Dowsetif  whether  a .  benefit  to  a  witness,  arising  from  a 
will,  shall  annul  his  testimony ;  though  after,  or  at  the  testator's 
death,  he  becomes  totally  disinterested.  The  solution  of  this 
question  depends  upon  general  principles,  and  not  upon  the 
words  of  the  statute.  The  statute  declares  no  incapacity,  lays 
down  no.  legal  conditions  for  admitting  witnesses.  The  word 
credible  is  no  term  of  art;  it  has  only  one  signification,  and 
that  universally  received;  it  is  never  used  as  synonymous  to 
legal  competency.  It  presupposes  evidence  to  have  been  al- 
ready given,  whereas  competency  is  a  consideration  previous  to 
the  admission  of  evidence;  and  in  the  statutes  mentioned  at 
the  bar,  the  expression  so  frequently  used,  o{  credible  wUnesscM, 
is. never  construed  to  mean  competent.  To  make  the  vahdity  of 
a  will  depend  upon  the  credibility  of  the  witnesses,  would  be 
absurd;  since  tne  testator  can  never  foresee,  what  credit  may 
hereafter  be  given  them. — It  is  true,  that  in  Butler  and  Baker's 
Case,  3  Co.  Kep.  25,  the  third  caution  there  given  is,  ''  call 
credible  witnesses,"  but  that  is  only  a  loose  and  casual  expression, 
though  perhaps  the  penner  of  tlus  statute  might  take  his  hint 
from  thence.  I  can  never  conceive,  for  the  reasons  I  formerly 
*  mentioned,  that  this  statute  was  drawn  by.  Lord  Hale;  any 
farther  than  bv  perhaps  leaviiij?  some  loose  notes  belund  him, 
which  were  afterwards  unskilmlly  digested  (9).  I  therefore 
think  the  epithet  credible,  in  this  statute,  is  used  as  a  word  of 
cdurse,  but  is  unfortunately  misapplied. — If  it  simifies  compe- 
tent, that  is  implied  in  the  word  witness  alone;  if  it  means  any 
thing  more  than  competent,  it  is  (as  before  observed)  absurd. 
There  have  perpetual  doubts  arisen  upon  every  clause  of  this, 
statute,  not  only  among  the  unlearned,  for  whom  it  ought  to 
have  been  calculated,  but  even  among  the  learned  also.  In  so 
inaccurate  a  statute,  I  therefore  think  the  word  credible  might 

(q)  Lord  EUenbonmghf  however,  favours  the  opinion,  that  it  was  drawn  by  Lord 
Hale;  5  East,  17. 
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accidentally  slip  in,  and  ought  not  to  be  attended  to,  as  if  it     Wtndbam 
carried  any  special  legal  meaning.    I  shall  therefore  consider  *' 

this  statute  as  only  requiring  the  attestation  of  three  subscribe  .    h»^^p-  ^ 
ing  witnesses,  u  e.  legal  competent  witnesses;  and  I  cannot  taut 
obserye,  that  the  necessity  of  having  subscribing  witnesses  to 
any  instrum^it  never  existed  before  in  this  country.    The  sta- 
tute determines  no  point  of  time  for.  the  competence  of  wit- 
nesses; and  as  I  think  that  competence  is  not  confined  to  Ae 
time  of  attestation,  so  I  think,  that  the  incompetence  of  wit- 
nesses at  the  time  of  their  examination,  could  never  be  intended 
for  a  question  by  the  Legislature;  since,  however  competent  at 
the  time  of  attestation,  they  may  become  insane  or  infamous, 
before  the  time  of  examination.   This  competence  of  witnesses 
to  wills  must  therefore  depend  upon  the  general  rules  of  com- 
petence for  all  other  witnesses.     I  will  therefore  consider, — 
1.  How  this  matter  of  competent  attestation  would  have  stood 
upon  general  principles,  supposing  no  judicial  determinations 
had  b^n  given. — S.  How  the  authority  of  judicial  determina- 
tions stan&;  for  if  there  are  any  in  point,  they  are  certainly 
proper  to  be  adhered  to. — 3.  How  these  two  rules  mav  be  appUed 
to  the  present  case.     1.  As  to  general  principles,  the  power  of 
devising  ought  to  be  favoured;  it  naturally  follows  me  right 
of  property.  It*  subsisted  in  this  kingdom  before  the  Conquest,  [    *100    ] 
and  tul  about  the  reign  of  Hen.  2,  when  it  ceased  bv  conse- 
quence of  feodal  tenure,  not  from  any  express  prohibition. 
The  doctrine  of  uses  revived  this  power,  and  the  statute  of 
uses  accidentally  checked  it.     This  occasioned  the  statute  of 
wills  to  be  soon  afterwards  made;  which  received  a  great  en- 
largement, by  the  altering  of  tenures  in  the  reign  of  Car.  2. 
And  this  testamentary  power  over  property  is  more  reasonable 
in  this  kingdom,  than  it  was  even  among  the  Greeks  and  Ro- 
mans; since  by  reason  of  primogeniture  and  other  exclusive 
rules  of  descent,  the  succession  ab  intestato  among  us,  is  not 
%o  equal  and  universal,  as  among  those  people.     The  statute 
29  Car.  2,  was  not  meant  to  check  this  powers  .but  only  to 
guard  against  fraud.     In  theory,  it  seemed  a  strong  guard;  in 

Eractice,  it  may  be  some  guard.  But  I  believe  more  fair  wills 
ave  been  destroyed,  for  want  of  observing  it's  restrictions^ 
than  fraudulent  wills  obstructed  by  it*s  caution.  In  all  my  ex- 
perience at  the  Court  of  Delegates,  I  never  knew  a  fraudulent 
win,  but  what  was  legally  attested;  and  I  have  heard  the  same 
from  many  learned  civilians.  Courts  of  justice  ought  therefore 
to  lean  rather  against,  than  in  support  of  any  too  rigid  for- 
malities. And  upon  this  principle,  before  the  statute,  it  was 
held  in  1658,  2  Sid.  109,  that  parishioners  might  be  witnesses 
to  a  devise,  though  it  was  for  the  benefit  of  their  own  poor. 
Interest  in  a  witness  is  certainly  an  objection  to  his  compe- 
tency. This  arises  from  a  presumption  of  bicu.  It  is  no  .posi- 
tive disability,  as  if  a  particular  age,  &c.  were  required,  -and 
wanting,  in  a  witness.  It  is  only  presumptive,  and  presump- 
tions only  stand,  till  the  contrary  is  made  apparent.  There  is 
no  presumption  of  bias  in  a  witness,  who  at  the  time  of  signing 
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Wtmdbaic     probably  knew  not  the  contents  of  the  testator's  will,  and  after 
^  his  deaui,  is  discharged  from,  or  has  renounced,  all  interest 

>HETWTND.     arising  from  thence.    Nothing  can  be  more  reasonable,  than  to 
allow  this  objection  of  interest  to  be  purged,  by  matter  subse- 
quent to  the  attestation,  and  previous  to  the  trial;  if  it  were 
only  for  the  benefit  of  third  persons.    Shall  tokens  of  kindness 
to  friends,  servants,  &c.  who  may  be  unwarily  called  in  as  wit- 
[    *  101     ]  nesses,  vitiate  a  so^lemn  and  well  weighed  disposition  of  a 
man's  whole  estate,  when  by  payment  or  release,  their  interest 
may  at  once  be  removed?     This  would  be  unreasonable;  and 
llie  more  so,  since  there  are  methods,  by  which  the  legatees 
inay,  by  circuity,  be  witnesses  to  a  devise,  in  their  own  favour. 
If  the  land  be  once  charged  with  legacies,  by  a  well  attested 
will,  legacies  may  be  given,  by  a  subsequent  unattested  codicil, 
to  the  witnesses  of  that  very  will.    2.  As  to  judicial  authorities, 
in  all  cases  of  testimony,  it  has  been  often  determined,  that  a 
release  takes  off  all  objection  in  point  of  interest;  and  there- 
fore, I  ^ve  credit  to  the  dictum  of  Judge  Powys  in  Viner  (r), 
not  cm  me  authority  of  the  Reporter,  but  because  it  is  conso- 
nant to  the  known  practice  of  Westminster  Hall,  in  other 
cases.    HilUard  against  Jenynu  (of  which  Carthew's  is  the  best 
report  («),  he  being  counsel  in  the  cause)  is  in  substance  much 
the  same  as  that  of  Ansiy  against  Dawsen.    In  this  last  case^ 
the  wife  of  one  of  the  witnesses  had  an  annuity,  charged  on  the 
lands  devised.     No  release  was  had;  no  payment,  no  tender 
could  be  made.    And  as  husband  and  wire  are  considered  as 
one  person,  this  was  a  material  objection  to  his  testimony. 
And  it  was  on  the  particular  circumstances  of  this  case,  ami 
not  upon  any  general  doctrine,  that  the  judgment  in  the 
King's  Bench  was  founded,  as  Denisan,  J.,  soon  aft;er  assured 
me.     It  is  true,  that  Lee^  C.  J.,  in  ddivering  his  opinion 
went  into  the  general  point,  and  argued,  as  if  the  credit 
of  a  witness  could  not  be  purged  or  varied,  by  any  act  subse* 
quent  to  the  attestation;  which  he  grounded  on  a  maxim  of  the 
Roman  law,  ^  Conditionem  tedium  inspicere  debemus,  eo  tern- 
"  pare  cum  signareni.''    But  this  was  not  sufficiently  consi- 
dered; as  will  appear  from  a  short  view  of  the  Roman  testa- 
ments.    These  originally  could  not  be  made,  but  in  procincim, 
or,  as  a  legislative  act,  in  comitiis  calatis.   But  s&er  the  law  af 
the  Twelve  Tables,  which  gave  the  power  of  private  testaments, 
testamentanr  matters  were  usually  transacted  jtier  ^s  et  Ubramj 
under  the  nction,  and  in  the  form  of  a  sale  or  contract,  between 
the  testator  and  the  legatees.    These  symbols  were  used  befote 
the  introduction  of  written  instruments,  and  to  this  symbolical 
[     •102    ]  sale,  five,  and  afterwards  to  the  written  instruments,  ♦seven 
witnesses  were  required;  who  must  be  citizens,  freemen,  adults, 
and  attended  with  other  qualifications.    This  positive  capacity 
wa&  the  condition  of  the  vritnesses,  referred  to  in  the  Roman 
law;  which  was  requisite  to  be  in  them,  at  the  time  of  their  at- 
testation or  signing,  and  not  afterwards  only;  in  like  manner, 

(r)  Vin.  Eoid.  (F.)  pL  53.  («)  Carth.  514,  Com.  91,  S.  C. 
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as  when  a  surrender  must  be  made  into  the  hands  of  two  copy- 
hold tenants,  it  wiH  not  be  good,  if  made  into  the  hands  of  a 
stranger,  thoujzh  he  should  afterwards  become  a  copyholder. 
The  interest  of  the  witnesses  was  not  in  the  contemplation  of 
the  law;  for  heirs  were  admitted  as  subscribing  witnesses,  after 
the  symbolical  sale  had  ceased,  as  appears  from  Cicpro  MiUm. 
Uniifm^  tettamentum  simul  obsignaei,  fpc.    And  Inst.  8,  10, 
10.    And  it  appears  also  from  sect.  11,  that  cestuy  que  trusts 
and  legatees  were  allowed  to  be  subscribing  witnesses.    The 
consequence    of  this  doctrine  of  Lee,  C.  J.,  was,   Ihat  no 
creditors  or  legatees  (if  the  estate  was  charged  to  pay  them^ 
<:ould  at  any  rate  be  jzood  witnesses.     And  yet,  when  Lord 
Aylesbury  med,  10th  Februaiv,  1746,  leaving  a  will  witnessed 
b^  three  servants,  to  all  of  wnoin  he  had  left  annuities,  &c. 
charged  on  lands,  which  they  released  before  examination; 
and  It  appearing,  that  by  a  former  will,  dated  1744,  and  wit- 
nessed by  other  persons,  he  had  left  the  same  annuities:  Lord 
Chancellor,  in  1748,  held  them,  to  be  good  witnesses  to  the 
second  will;  for,  Xst,  it  was  indifferent  to  them,  which  will 
should  stand  good;  and,  2cQW,  they  had  released.    And  in 
Bough  and  HaUawayy  1  P.  W,  557,   Ld.  Raym.  lays  down 
the  same  general  doctrine,  which  I  would  now  establish;  and 
also  another  point,  which  agrees  with  my  opinion,  that  an  in- 
terested witness  may  prove  a  devise  to  anotner,  though  not  to 
himself.    In  all  iudicial  determinations,  devises  have  been  con- 
sidered not  in  the  nature  of  wills  by  the  Roman  law,  but  as 
dispositions  and  conveyances  of  real  estates;  whence  it  is, 
that  by  such  disposition  of  all  cme's  lands,  estates  that  are 
|mrchased  subse<}uent  thereto,  will  not  pass.    Therefore,  the 
mterest  of  the  witness  to  devises,  should  be  governed  by  the. 
same  rules,  as  in  all  other  written  dispositions  of  real  estates. 
*  As  to  the  notion,  started  in  the  argument  oiAnsty  and  Doio-  [    *  103    ] 
sen,  of  four  devisee-witnesses  dividmg  an  estate  among  them* 
selves,  by  rednrocaUy  attesting  for  each  other;  this  might  as 
weB  be  effectea  by  four  distinct  devises,  separately  attested  by 
tiiree  of  tiiem,  in  rotation.     But  in  either  case,  me  very  con- 
trivance would  appear  so  fraudulent,  as*  alone  to  be  sufficient 
to  set  it  aside.    3.  With  respect  to  the  present  case;  my  opin- 
ipn  is,  that  a  charge  of  debts  upon  the  real  estate  ought  not 
to  incapacitate  witnesses,  who  are  creditors,  fitxn  proving  a  tes- 
tament.   This  clause  ought  to  be  in  every  conscientious  will, 
and  the  man  who  omits  it  has  been  very  justiy  said,  to  sin  in  his 
grave.    This  would  be  my  opinion,  even  if  the  witness  sought 
or  wanted  a  benefit  under  such  a  will.      But  in  this  case  there 
is  no  occasion  to  resort  to  the  real  estate;  the  personal  is  more 
tiian  sufficient  to  pay  the  debt  of  tiie  witnesses,  and  they  have 
been  already  paid:  Therefore,  we  are  all  of  opinion  that  the 
will  is  duly  attested  by  three  witnesses.    This  is  the  judg- 
ment of  the  Court.    Whatever  mistakes  may  have  been  com- 
mitted in  the  course  of  this  argument,  are  imputable  to  mysetf 
alone  {t). 

{t)  The  qnefftion  ai  to  who  is  to  be     tute  of  frauds;  and  at  what  time  he  is  to 
deemed  a  credible  witness  within  the  Bta-      be  m  regarded,  is  now  neiirly  set  at  rest. 
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by  25  Geo.  2,  e.  6;  (the  provisions  of  which 
at  to  legatees,  see  ante,  p.  17,  n.  (o) ;  and 
as  to  credilon,  anie,  p.  95,  n.  (o).  Bnt 
fonneriy  a  oonsidenble  degree  of  doubt 
had  preValled  with  regard  to  thecredibQity 
of  the  attesting  witnesses  to  a  wilL  In 
Amstey  r,  Dowkng  or  Dowtem,  one  of  the 
subscribing  witnesses  was  a  legatee;  and 
the  land  devised  was  charged  with  the 
payment  of  the  legacy  to  himi  and  an  an- 
nuity to  his  wife;  the  witness  had  refused 
a  certain  sum  tendered  in  lien  of  them : 
there  the  Court  of  K.  B.  held  it  not  to  be 
a  sufficient  attestation,  and  set  aside  the 
will ;  being  of  opinion,  that  the  time  for 
the  witnesses'  credibility  was  the  time  of 
attcstatko.  That  dedsion  was  in  E.  T. 
19  Geo.  2,  A.D.  1746;  2  Stra.  1253. 
On  this  a  writ  of  error  was  brought  (imte, 
p.  8):  no  judgment  was  given,  but  it  gave 
occasion  to  25  Geo.  2,  c  6.  The  present 
case  of  Wyndham  v.  Cketmfnd,  (which  fell 
within  the  exception  in  s.  8  of  that  sta- 
tute), decided,  that  creditors,  having  re- 
ceived the  amount  of  their  debts,  were 
good  witnesses  even  before  the  statute. 
Aftenvards  judgment  was  given  in  the 
case  of  Dee  d.  lOubon  v.  Kertey^  in  E.  T. 
5  Geo.  3,  A.  D.  1765.  The  facts  of  that 
case,  as  stated  in  a  special  verdict,  were  as 
follows :  J.  K.,  by  his  will  bearing  date 
Aug.  1734,  8  Geo.  2,  devised  certain  tends 
to  trustees,  in  trust  for  the  poor  of  the  pa- 
rish of  M. :  the  three  attesting  witnesses 
were  seised  in  fee  of  lands  in  that  parish, 
but  had  conveyed  away  the  same  before 
the  trial:  three  of  the  Judges  in  C.  P. 
were  of  opinion,  that  the  witnesses  were 
credible  witnesses  within  the  statute  of 
frauds,  on  the  ground  that  they  had  been 
restored  to  competency  before  their  exami- 
nation. But  Pratt,  C.  J.,  (afterwards 
Lord  Camden),  delivered  an  elaborate  judg- 
ment to  the  contrary,  in  which  he  dif- 
fered expressly  from  the  opinioQ  of  Lord 
Mtnufield  laid  down  in  WynBham,  v.  Chet* 
tpynd,  and  was  of  opinion ;  Ut,  that  the 
credibility  was  a  necessary  and  substantial 
qualification  at  the  time  of  attestation; 
idljf,  that  if  the  witness  was  incompetent 
at  that  time,  his  competency  could  not  be 
restored  afterwards,  either  by  release  or 
payment;  and,  3^,  that  lie  could  not  be 


a  witness  to  set  up  any  part  of  the  will, 
but  that  the  whole  was  void.  This  case, 
and  Lord  Camden's  opinion  at  great  length, 
are  to  be  found  in  4  Bum's  .Eoc  L.  97, 
(ed.  1809) ;  Bac.  Abr.  WiUt  Sf  TesiammOs, 
(D)  3,  p.  335. 

On  this  case  it  is  to  be  observed,  that, 
this  bdng  a  devise  to  trustees  to  dispose 

.  of  the  rents  of  lands  to  the  poor  of  the  pa- 
rish, and  the  wimesses  being  only  interest- 
ed as  possessing  property  rateable  to  the 
relief  of  such  poor,  it  could  not  come  with- 
in the  operation  of  25  Gea  2,  c  6.  There- 
fore a  similar  case  might  have  arisen  since, 
were  it  not  for  the  statute  of  mortmain, 
9  Geo.  2,  c.  36,  passed  after  the  making 
of  the  wilL  A  curious  question  might 
arise  in  the  case  of  a  devise  to  a  coUege 
(which  is  excepted  by  s^  3  of  that  act), 
where  the  will  had  been  attested  by  fel- 
lows of  the  College,  but  who  had  reigned 
their  fellowships  before  the  trial. 

Again,  in  Pendoek  v.  Maekinder,  a  wit- 
ness at  the  time  of  attesting  (A.  D.  1750), 
had  been  convicted  of  petit  larceny :  WU- 
let,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  held  that  he  was  not  a  credibit 
witness,  inasmuch  as  he  was  not  a  eomtpe- 
tent  one:  WUIes  R.  665,  2  WDs.  18. 
Note,  at  that  time  persons  convicted  of  pe- 
tit larceny  always  continued  incompetent; 
whOe  persons  convicted  of  grand  larceny 
and  other  felonies,  within  clergy,  having 
been  burnt  in  the  hand,  or  having  under- 
gone the  punishment  substituted  in  lieu 
thereof  by  19  Geo.  8,  c.  74,  s.  3,  and 
other  felons,  having  served  their  respective 
terms  of  transportation,  under  4  Geow  1, 
c.  1 1,  s.  2,  are  restored  to  competency.  But 
now,  by  3 1  Geo.  3,  c  35,  no  person  shall  be 
deemed  an  incompetent  witness  on  account 
of  a  conviction  for  petit  larceny.  As  to 
the  effect  of  pardons  in  restoring  compe- 
tency, see  BuUoek  v.  Dodde,  2  B.  &  A. 
258. 

It  had  been  decided  long  before  25  G. 
2,  that  an  executor,  taking  nothing  under 
a  will,  and  baring  no  surplus  in  the  resi- 
due, was  a  competent  witness;  Fmmtame 
v.  Coke,  1  Mod.  107;  recognised  in  Beiti- 

eon  V.  Bromley,   12  Eaist,  250;  Phipps  v. 

PUeher,   1  Madd.  144;  see  Lowe  v.  /o* 

tiffe,  poet,  365. 
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GroDiN  r.  The  London  Assurance  Company. 


S,  C.  1  Burr.  489.     2  Ld.  Kenyon,  254. 

b"*"fiSto"*h*  Special  case.     Meybohm,   a  merchant  of  Petersburgh, 

hL*aii«^OT'the  Corresponded  with  Amyand  of  London,  and  was  greatly  in- 

ids  of  his        debted  to  him.     Amyand  sent  a  ship  to  Petersburgh  for  goods. 
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19th  August,  1756,  and  insured  S800/.  on  her  homeward  bound       Qooni 
voyage,  viz.  on  goods  from  the  Sound  to  London;  whereof      .   *'* 
1900?.  was  •underwrote  on  or  before  the  S8th  September,  and  ass.  Company. 
9004  on  or  about  the  28th  October:  In  the  mean  time  Mey-    — iTml — i 
bohm,  on  7th  September,  writes  to  Amyand,  that  he  should  L .   .  1^*    J 
send  him  goods  as  per  invoice,  and  desires  him  to  insure.  This  SSTpai*  by  a 
letter  arrived  in  October,  so  that  only  the  900/.  could,  be  in-  conqgnment  of 
aured  in  consequence  thereof.    After  sending  this  letter,  Mey-  5^^  *^^"* 
bohm  indorses  the  bill  of  lading  of  the  car^^o  to  one  Tamesz,  a  ^mrbySlcprta- 
merchant  at  Moscow.   Tamesz  sends  them  mdorsed  to  UhthofF,  dpiU 
lus  correspondent  in  London,  desiring  him  to  insure  the  whole. 
UhthofF  received  them  15th  November,  and  then  insured  with 
the  defendant,  at  and  from  the  Sound  to  London,  for  2300/. 
acknowledging  that  there  had  been  a  former  consignment  of 
the  goods,  and  an  insurance  thereon;  and  that  both  parties 
were  willing  to  be  safe.  *  In  the  voyage,  the  ship  and  cargo 
.were  totally  lost     Question,  whether  the  plaintiff  as  trustee 
for  Tamesz  ought  to  recover  the  whole,  or  only  half  of  the  sum 
insured? 

Lord  Mansfield,  C.  J.,  delivered  the  judgment  of  the  Court: 
The  defendants  insist,  that  in  the  present  case  there  is  a 
double  insurance;  which  must  mean,  that  the  plaintiffs  can  re- 
cover a  double  satisfaction.     But  how  can  Tamesz  virtually 
receive  any  benefit  of  Amyand*s  poUcy,  though  Meybohm's  in- 
dorsing the  bills  of  lading  to  him  carried  the  interest  insured? 
How  does  it  appear,  that  there  was  any  such  policy  as  Mey- 
bohm's? Non  constat,  that  Amyand  insured  for  him  at  all;  he 
certainly  insured  1900/.  on  his  own  account.     But,  supposing 
the  whole  to  be  Meybohm*s  policy,  can  Tamesz  come  for  a 
satisfaction  upon  it?     He  certainly  cannot,  without  a  declara- 
tion of  trust  nrom  Amyand.    Amyand,  as  factor  for  Meybohm,  Factor  has  a  Hen 
has  possession  of  the  policy;  and  factors  have  a  lien  on  the  °^*PI*°*^J^** 
ffoods  of  their  principals,  for  their  own  debts.     In  Kruger  v.  S^^  biiance 
Wilcox,  1  Feb.  1755(a),  before  Lord  Hardwicke,  the  Court  duetohinL 
decreed,  that  a  factor  has  a  lien  on  goods  consigned  to  him, 
for  the  general  balance  due  to  him,  as  well  as  ror  incidental 
charges  attending  the  particular  goods  in  his  hands;  but  this 
lien  remains  so  long  only,  as  he  keeps  the  goods  in  posses- 
sion (6).    He  has  a  special  propertv  for  this  purpbse.   It  there- 
fore Meybohm  had  come  against  Amyand,  as  *  trustee  for  the  [    •  105    1 
policy,  he  must  have  paid  the  balance  due  to  him.     But  sup- 
posing it  only  doubtful,  whether  Tamesz  could  or  could  not 
recover,  upon  Amvand's  policy;  shall  this  Court  put  him  upon 
the  experiment,  when  there  is  no  fraud,  no  concealment  what- 

(a)  AmbL  252.  the  consignor,  after  he  had  directed  hia 

-   (b)  A  fiutSr  has  no  lien  on  goods  for  a  correspondent  to  make  the  insurance,  ukes 

general  balance,  unless  they  come  into  his  it  sabject  to  tlie  lien  of  the  correspondent 

MCtuaX  possession;  Kmloeh  ▼.  Craigt  3  T.  of  the  consignor  for  his  general  balance; 

R.  119,  783.     (As  to  this  case,  see  Ham-  Man  v.  SMfiier,  2  East,  523.     And  see 


r  ▼.  Barker,  2  East,  227).     The  as-  Hibbert  ▼.  Carttr,  1  T.  R.  745;     H'right 

aigtut  of  a  poKcy  of  insurance  on  goods,  v.  CampbM,  pott,  62S ;  Zmck  r^  Walker, 

wbo  became  such  by  the  indorsement  to  pati,  1154. 
Mxn  of  the  bill  of  Uding  of  the  goods  by 

TOL.  r.  a 
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OooiN        ever?    In  fiict,  du>ugh  this  is,  in  soimd,  a  double  insutance, 

London       7^^  ^  reality  it  is  only  two  insurances.     A  double  insurance 

Ass.  Company.  i8>  where  a  ndl  value  of  interest  is  insured  on  different  poli* 

' N' '  des,  by  the  same  man.    That  b  not  the  case  here^ 

And  therefore  the  poHea  must  be  delivered  to  the  plain- 
tiff(c). 


(c)  This  is  considered  a  leading  case  on 
the  subject  of  double  assurance.  Mr.  Jus- 
tioe  Ftok,  in  his  work  on  Insurances,  lays 
it  down,  "  that  where  a  man  has  nuide  a 
double  insurance,  he  may  recover  his  Ion 
against  which  of  the  underwriters  he 
pleases,  but  he  can  recover  for  no  more  than 
the  amount  of  his  loss— he  shall  recover 
but  one  satis&ction,  and  he  may  fix  upon 
which  of  the  underwriters  he  will  for  the 
payment  of  his  loss ;  but  it  is  a  principle  of 


natural  justice  that  the  several  insurers 
should  all  of  them  contribute  in  their  seve« 
ral  proportions,  to  satisfy  that  loss,  against 
which  they  have  all  insured;"  p.  4S3, 
(ed.  1817).  See  Newby  v.  Bead,  p0tt, 
41S.  A  timhle  insurance  is  not  to  be  con- 
founded with  a  re-auurtmeef  which  is  made 
illegal  by  19  Geo.  2,  c  87,  s.  4,  eitejlt  in 
certtdn  cases  there  specified.  See  Park's 
Ins.  c«  zv.  p.  418. 
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University  of 
Cambridge  is 
entrusted  with 
a  concurrent 
power  of  print- 
ing  acts  of  Par- 
liament and 
their  abridg- 
ments, together 
with  the  King's 
printer. 

[    ♦106    ] 

A.  D.  1547. 


1553. 
1558. 


1567. 
1589. 


Basket  v.  The  University  of  Cambridge. 

S,C.  2  Burr.  661.    2  Ld.  Kenyon,  397. 

XHIS  was  a  case  stated  by  order  of  the  Court  of  Chancery, 
24th  January,  1743,  and  was  then  several  times  argued;  but 
lay  dormant  for  many  years,  till  the  suit  was  again  revived  this 
year,  and  finally  determined. 

22d  April,  1  Edw.  6,  A.  D.  1547,  The  King,  by  letters  pa- 
tent, granted  to  Richard  Grafton  the  office  of  printer  of  all 
statutes,  books,  acts  and  other  volumes,  by  the  King,  his  heirs 
and  successors,  then  published  or  to  be  published,  in  the  Eng- 
lish tongue,  the  Latin  grammar  excepted,  with  a  fee  of  *  1^. 
and  an  annuity  of  4/.  sterling,  to  hold  and  receive  the  same, 
from  the  death  of  Thomas  Bartlet,  King  Henry  the  Eighth's 
printer,  for  life  of  said  Richard  Grafton,  and  prohibited  all  his 
subjeots  to  print  any  book  or  work  of  the  King's,  in  the  Eng- 
lish tongue.  29  December,  1  Mar.  A.  D.  1553,  The  Queen, 
on  surrender  of  Grafton,  granted  the  same  office  to  John  Ca- 
wood  for  life,  with  all  profits,  &c.  24  Mar.  1  Eliz.  A.  D. 
1558,  The  Queen  granted  said  office  to  Richard  Jugge  and 
John  Cawood  for  their  hves,  and  the  life  of  the  survivor,  if  it 
should  so  lone  pleasure  her,  with  an  express  mention  of  ser- 
vice books  in  this  patent.  27  September,  19  Eliz.,  The  Queen 
granted  said  office  (including  also  bibles  and  testaments,  as 
well  as  service  books)  to  Chnstopher  Barker  for  life.*  18  Au- 
gust, 31  Eliz.,  The  Queen  graiited  said  office  (including  also 
abridgments  of  statutes)  to  Robert,  son  of  Christopher  Barker 
and  his  executors,  &c.  immediately  after  the  decease  of  Chris^ 
topher,  for  the  life  of  said  Robert  Barker;  or,  if  he  died  in 
the  lifetime  of  Christopher,  then  for  four  years  after  the  death 
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of  Christopher.     10  May,  1  Jac.  1,  The  King  granted  said       Basket 
office  to  Qiristophery  son  of  Robert  Barker,  his  executors,    ^     *'- 
&c.  nnmedialely  afker  the  death  of  said  Robert,  for  life  of   UNi't^w^T. 

said  Christopher;  or  if  he  died  in  the  lifetime  of  Robert,  then  " v -' 

for  four  years  after  the  death  of  said  Robert.  11  February,  ^'^'  }*J|; 
14  Jac*  1,  The  King,  reciting  death  of  said  Christopher  the 
father,  granted  said  office  to  Robert  son  of  said  Robert  Bar- 
ker, his  executors,  8tc.  immediately  after  the  death  of  Robert 
Barker  the  father  and  Christopher  his  son,  fer  thirty  years. 
^  July,  8  Car.  1,  The  Kiiig  giailted  to  Bonhaon  Norton  and  1627. 

John  Bill,  assignees  of  said  Robert,  Christopher  and  Robert 
Bar*ker,  the  said  office,  for  the  interests  then  subsisting,  with  [    •  107    ] 
more  large  and  ample  words  of  solely  prmting  said  books,  in 
which  are  particularly  included  statutes,  and  abridgments  of 
statutes.    26  September,  1 1  Car.  1 ,  The  King  granted  the  smd  i«35. 

office  in  remainder  to  Charles  and  Matthew  Barker,  their  exe<- 
ciitors,  &c.  for  the  term  of  thirty  years  after  the  expiration  of 
the  several  terms  then  subsisting.    £4  December,  2^  Car.  2,  1675. 

The  King,  reciting  that  the  estates  and  interests  of  Robert 
Barker  the  &tfaer  and  Christopher  the  son,  were  determined ; 
granted  said  office  in  remainder  to  Thomas  Newcombe,  and 
Henry  Hills,  their  executors,  &c.  for  thirty  years  after  the  ex- 
piration of  the  terms  then  subsisting.    ISOctober,  12Ann.,The  i^is. 
Queen  granted  said  office  in  remainder  to  Benjamin  Tooke  and 
John  Barber,  &c.  for  thirty  years,  from  the  expiration  of  the 
former  patent ;  which  new  grant  took  effect  10th  January,  1739, 
and  is  now  by  several  mesne  assignments  vested  in  the  plaintiffs, 
who  have  been  sworn  into  the  office  of  King's  printers.    The 
plakitiffs  and  their  predecessors  have,  by  virtue  of  said  letters 
patent,  printed  all  acts  of  Parliament,  and  abridgments  thereof, 
and  BiUes,  Testaments,  &c.  therein  mentioned,  and  claim  the 
sole  right  of  printing  all  acts  and  abridgments  thereof,  exclusive 
of  all  other  persons.— 20  July,  26  Hen.  8,  The  King  granted  i*»4. 
to  the  Chancellor,  &c.  of  Cambridge,  licence  to  assign  three 
printers ;  who  might  lawftiUy  there  print  and  put  to  sale  all 
numner  of  books  approved  by  the  Chancellor  (or  his  Vice 
Chancellor)  and  three  doctors. — Stat.  13  Eliz.  c.  29,  confirms            isri. 
said  letters  patent. — 6  February,  3  Car.  1,  The  King,  reciting            16S7. 
the  charter  of  the  Company  of  Stationers,  and  his  own  printeriS, 
and  a  decree  in  the  Star-Chamber,  28  June,  28  Eliz.  confirm- 
ing the  ex*clusive  privileges  thereby  granted,  which  decree  [    •lOS    ] 
was  b^  proclamation,  25  September,  21  Jac.*  1,  commanded  to 
be  slncUy  observed,  and  also,  that  disputes  had  arisen,  whether 
the  said  prohibitions  extended  to  the  printers  of  the  University ; 
his  Majesty,  for  the  encouragement  of  learning,  and  to  end  all 
controversies,  ratified  and  confirmed  the  privilege  of  the  char- 
ter 26  Hen.  8,  and  declared,  it  should  be  lawml  for  the  Uni- 
versity printers,  with  the  approbation  aforesaid,  to  print  all 
books  contained  in  the  charters  before  recited,  or  any  others 
gmnted  to  any  person  whatsoever,  and  to  sell  the  same,  with- 
out incurring  any  penalty  or  forfeiture ;  any  thing  to  the  con- 
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trary  thereof  notwithstandingr  The  defendants  .insist,  that  the 
plaintifls  have  not  the  sole  right  of  printing  statutes,  abridg- 
ments of  statutes,  Bibles  and  Common  Prayer  books,  exclusive 
of  the  said  University ;  who  have  a  right,  under  the  said  letters 
patent,  to  print  the  same  with  the  approbation  aforesaid.  The 
University  printers  have,  from  time  to  time,  printed  Bibles  and 
Liturgies,  and  aU  such  other  books,  as  had  been  allowed  and 
approved  of  in  manner  aforesaid.  They  have  constantly  printed 
the  Acts  of  Uniformity,  and  vended  them  with  the  Books  of 
Common  Prayer ;  but  it  doth  not  appear,  that  they  have  printed 
any  statutes  or  abridgments  of  statutes,  except  said  Acts  of 
Uniformity,  till  the  printing  of  the  book  in  question  in  this 
cause.  About  1  July,  1740,  the  University,  under  seal,  ap- 
pointed Joseph  Bentham,  a  person  duly  qualified,  to  be  one  of 
the  said  University  printers.  19  March,  1741,  the  Chancellor 
and  three  doctors,  in  due  form,  aHowed  and  approved  a  book 
entitled,  ^'  An  exact  Abridgment  of  all  the  Acts-  of  Parliament 
'^  relating  to  excise  on  beer,  ale,  brandy,  vinegar  or  other 
"  liquors,  with  some  few  notes  and  references,**  to  be  printed 

[  *  109  ]  by  said  Bentham,  who  printed  *the  same. accordingly,  and  the 
same  have  been  since  vended  and  sold  by  him  and  Charles 
Bathurst  in  London. 

The  questions  upon  this  cause  are, 

1.  Whether  the  plaintiffs  are  entitled  to  the  sole  right  of 
printing  acts  of  Parliament,  and  abridgments  of  acts  of  Parlia- 
ment, exclusive  of  all  other  persons,  during  the  term  granted 
by  the  letters  patent  dated  13th  October,  12  Anne  ?  2.  Whe- 
ther the  defendants,  the  Chancellor,  Masters  and  Scholars  of 
the  University  of  Cambridge,  by  virtue  of  the  grants  and  act 
of  Parliament  insisted  on  by  the  said  defendants  or  any  of  them, 
have  the  right  or  privilege  of  printing  acts  of  Parliament  or 
abridgments  of  acts  of  Parliament? 

Mr.  Comynsy  for  the  plaintiff,  argued,  that  it  would  be  ad- 
mitted, that  the  Crown  by  prerogative  has  the  sole  right  of 
printing  acts  of  Parliament ;  the  question  beinff,  whether  the 
plaintiff  has  a  grant  of  that  right  in  exclusion  of  all  others,  or 
whether  the  University  has  a  concurrent  right  with  the  plaintiff ; 
for  as  to  all  others,  his  right  is  clearly  exclusive.  The  first 
consideration  is,*  whether  the  several  letters  patent,  granted  to 
the  plaintiff  and  the  University,  are  grants  of  the  same  thing. 
If  so,  then  2€Uvy  whether  they  can  consistently  stand  together. 
The  oflSce  of  King's  printer  is  very  antient,  having  subsisted 
ever  since  the  introduction  of  printing  into  England.  The 
patents  stated  deduce  it  regularly  down  fi*om  1  Edw.  6,  A.  Z>. 
1547;  and  during  all  that  period,  this  officer  alone  has  printed 
all  acts  of  Parliament,  and  abridgments  thereof,  till  the  Uni- 
versity printed  the  book  in  question ;  which,  however  it  might 
be  of  advantage  to  the  printer,  was  of  none  to  the  learned  body. 
Before  printing  was  introduced,  temp.  Hen.  6,  the  usage  was 

[    *  1 10    ]  to  transcribe  all  the  acts  at  the  end  of  every  sessions,  and  *send 
them  to  the  sheriff,  with  a  writ  commanding  him,  to  proclaim 
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them  in  his  county  court,  where  the  transcripts  were  kept,  for 
the  public  to  resort  to ;  4  Inst.  26(a).  And  this  writ  continued 
till  uxe  time  of  Hen.  8,  which  shews  that  the  art  made  but  a 
slow  progress.  But  from  the  first  printing  of  the  acts,  it  ap-» 
pears,  they  were  printed  by  the  King's  printer;  for  though  we 
nave  no  patent  till  Grafton's,  1  Ed.  6,  yet  that  refers  to  an  ap- 
pointment of  Thomas  Bartlett  under  Hen.  8;  and  though  we 
cannot  find  his  patent,  we  have  found  the  grant  of  the  annuity 
of  ^.  per  arm,  21  H.  8,  which  waa  five  years  before  the  patent 
to  the  University.  The  patents  from  the  time  of  Car.  1,  have 
the  words  solely  to  print,  which  might  be  inserted  to  prevent 
doubt,  but  were  not  necessary;  because  the  sole  right  of  print- 
ing! statutes  belongs  to  the  office  of  King's  printer,  an  office 
wmch  the  law  takes  notice  of,  and  gives  credit  to :  and  there- 
fore, 16th  July,  1735,  between  Edwards  and  Vasey,  it  was 
held  by  Lord  Hardmcke,  C.  J.  at  Nisi  Prius,  that  an  act  of 
Parliament,  13  Car.  2,  not  in  the  statute  book,  might  be  given 
in  evidence,  if  printed  by  the  King's  printer*  The  Legislature 
and  public  are  concerned  to  see  the  statutes  accurately  printed. 
Before  the  time  of  printing,  the  House  of  Commons  (according 
to  Lord  Coke)  used  to  depute  some  of  the  members,  to  examine 
the  transcripts.  Afterwaras,  the  King's  printer  was  substituted 
in  their  room,  who  is  a  person  known  and  answerable  to  the 
public :  but  if  it  was  left  to  the  care  of-  many  persons,  there  is 
danger  of  incorrectness,  and  no  one  answerable.  There  is  a 
dif^rence  between  acts  of  Parliament,  which  are  the  King's  pro- 
perty, and  to  which  he  is  a  party,  and  the  works  of  individuals.  If 
therefore  the  King  has  a  right  to  appoint  a  person  to  print  them, 
which  he  undoubtedly  has,  and  has  created  such  an  officer,  the 
right  of  such  officer  must  be  exclusive,  he  having  the  King's  first 
grant.  For  the  King  can*t  grant  the  same  office,  at  the  same  time» 
to  different  persons,  nor  the  office  to  one  and  the  profits  to  another. 
♦Henry  8  could  not  intend  to  give  the  University  a  power  of  [  •111  ] 
printing  acts  of.  Parliament;  because  acts  of  Paruament  are  of 
a  nature  universally  binding,  and  cannot  be*  the  object  of  ap- 
probation or  disapprobation,  by  the  Vice-Chancellor  and  three 
doctors.  And  though  the  patent  says,  all  manner  of  books,  yet 
acts  x>f  Parliament  do  not  fall  under  that  description:  **  A  book 
is  a  writing  composed  on  some  point  of  knowledge,  by  a  person 
intelligent  therem  (or  by  some  man  of  wit  or  learning)  for  the 
instruction  or  amusement  of  the  reader:"  Chambers's  dictionary, 
roc.  Book  (6).  Acts  of  Parliament  are  more  properly  considered 
as  records,  prohibitions,  injunctions,  &c.  Thus,  by  statute  13 
&  14  Car.  2{c),  No  person  shall  print  books  or  po^phlets,  with- 
out entering,  them  at  Stationers'-hall.  Biit  this  extends  not  to 
acts  of  Parliament,  but  books  of  science;  for  they  are  not  to 
meddle  with  acts  of  Parliament  or  books  of  state  (which  are  ex^ 
pressly  excepted)  nor  to  any  book,  to  which  the  King's  patentee 


.  (a)  See  Preface  to  Jluffhead's  Statutes, 
xii.  xTii.;  Hale's  Hist  Com.  Law,  13, 
(Runotngton's  ed.) ;  2  Inst  536,  644, 670; 
1  lA.  Raym.  501. 


{h)  P«<,  121,n.(rt. 
(c)  


C.  33,  s.  3  :  Ruffhead's  St  toL  iz. 
Append,  p.  190, 
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The  preamble  also  of  the  statute  13  EUa.  shews  what  books 
were  allowed  to  the  Umversity — ^'  for  the  advancement  otgood 
and  godly  literature."  The  jpatent  of  Car.  1,  gave  no  new 
privilege,  but  only  confirmed  the  old.  It  gave  not  such  a  power 
as  is  now  contended  for,  of  printing  acts  of  Parliament,  because 
it  has  not  specified  them,  which  all  the  co-temporary  patents  of 
the  printers  have ;  and  this  power  cannot  arise  by  implication. 
This  consideration,  joined  to  that  of  requiring  the  academical 
approbation,  clearly  proves  the  Kind's  intention.  Where  the 
Crown  has  power  to  grant  many  thmgs,  and  grants  some  by 
express  words,  the  Court  will  not  extend  the  grant  to  others, 
which  are  not  mentioned.  Davis,  55;  by  a  grant  of  Ae  river 
Thames  to  the  city  of  London,  the  soil  under  it  did  not  pass; 
and  therefore  a  new  grant  of  the  soil  was  obtained,  by  whidi 

[  *  1 1^  J  the  city  enjoys  the  biddings  on  London  bridge.  *  But  if  the 
patent  of  Car.  1,  had  grained  this  privilege  to  the  University 
m  express  terms,  it  would  have  been  void,  the  King  having,  but 
the  July  before,  granted  the  same  powers  aolelif  to  another^ 
He  was  therefore  deceived  in  his  second  grant ;  in  which  case, 
the  first  patentee  may  bring  a  scire  facias  to  reverse  it;  Dyer 
197,  pi.  45:  Bro.  tit.  Sci.  fa.  pi.  176;  Cro.  Car.  197;  1  Mod. 
256;  Skynn.  233.  There  is  no  difference  between  acts  at 
large,  and  abridgments.  Both  are  granted  to  the  King's  prin* 
ter,  but  neither  to  the  University.  The  last  argument  arises 
from  usage,  which  is  the  best  interpreter  of  such  grants.  The 
King's  printers  have  solely  exercised  this  right,  for  two  hundred 
years,  without  interruplaon  from  the  Umversity,  or  daim  of  a 
concurrent  right.  If  such  a  power  was  given  &em  by  patent, 
3  Car.  1,  tliey  never  have  exerted  it  for  one  hundred  and  twenty 
years.  In  Seymour's  Case,  1  Mod.  256,  the  Court  said,  *^  great 
regard  was  to  be  paid  to  usage."  We  have  been  in  unint^*- 
rupted  enjoyment  of  this  privilege  for  two  centuries,  under  the 
letters  patent  of  Hen.  8,  Edw.  6,  Mar.,  EUz.,  Jac.  1,  Car.  1, 
Car.  S,  and  Ann.  Therefore,  we  hope,  it  shall  not  now  be 
taken  from  us. 

Yorke^  Solicitor-General,  for  the  defendants,  argued, — That 
though  there  are  two  questions  stated  for  the  opinion  of  the 
Court,  occasioned  by  the  differait  pretensions  of  the  parties, 
this  would  not  restrain  the  Court  or  counsel,  from  considering 
them  as  a  single  question,  ^^  Whether  the  plaintiff  has  an 
exclusive  right  of  printing  acts,  and  abridgments  of  acts  of  par* 
liament."  This  is  a  question  of  great  moment  to  the  Univer* 
sity,  and  to  the  publK:.  To  the  former,  as  it  affects  a  right 
granted  to  them,  by  the  bounty  of  former  princes:  To  the  ht« 
ter,  as  the  public  is  interested,  in  preventing  of  such  monopo* 

[  "i^llS  J  lies.  *BoUi  parties  admit  the  prerogative  of  the  Crown  to 
^ant  such  patents;  they  both  found  their  claims  on  it(<^.  And 
it  will  be  necessary  to  open  the  grounds  of  this  prerogative,  in  the 
present  case,  to  make  the  subsequent  argument  the  more  intel- 
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ligible.  We  will  therefore  consider,  1.  The  prerogative  at  com- 
mon law,  before  and  at  the  time  of  granting  these  patents,  and 
hQw  assumed :  S.  The  construction  of  the  patents  of  the  Uni- 
versity and  the  King's  printer,  distinguishing  between  that  of 
Hen.  8,  and  Car.  1 ;  because,  if  any  doubt  arises  on  the  former, 
the  latter  may  pe  considered  as  an  ordinal  grant :  3.  The  usage 
in  consequence  of  diose  grants,  which  is  certainly  a  very  mate- 
rial ground  of  argument. 

1.  The  King  has  no  power  at  common  law  over  the  art  of 
printing.  The  art  is  mechanical;  and  admitting  that  the  first 
printer  in  England  was  brought  to  Oxford  by  Archbishop 
Bourchier,  at  me  expense  of  Hen.  6,  that  would  not  make  it  a 
royal  art.  But,  in  fact,  the  King  has  no  pretence  to  such  a 
right  by  purchase;  for  the  story  itself  is  fake,  as  is  proved  by 
Dr.  Middleton  in  bis  dissertation  on  printing.  In  the  Staiioners* 
Company  and  Partridge,  M.  1 1  Ann  (e),  it  was  said,  tbat  by  the 
same  rule  you  miffht  make  a  monopoly  of  the  art  of  an  apothe- 
cary; and  Moor  §75,  was  cited  to  shew,  that  the  first  apothe- 
cary was  brought  into  England,  at  the  King's  expense,  firom 
Flanders.  No  previous  licence  for  mere  printing  was  necessary 
at  common  law;  the  Crown  never  pretended  to  such  a  preroga- 
tive. This  would  have  been  treating  things  as  mala  in  $e,  be- 
fore their  existence,  which  are  only  so  by  accident.  If  a  man 
publishes  any  thing  of  an  immoru  tendencv,  the  Court  wiH 
punish  it  after  pubfication,  but  cannot  animaavert  on  it  before, 
or  restrain  the  tiberty  of  printing.  This  doctrine  has  always 
prevailed  more  or  less,  but  more  especially  since  the  revolution. 
In  1664,  a  dispute  hajppening  between  the  Stationers'  Com- 
pany and  CoL  Atkyns  (who  was  a  vain  man)  the  law  patentee, 
he  invented  this  fiction,  tiiat  printing  was  a  flower  of  the  Crown, 
acquired  by  Hen.  6,  by  purchase,  as  above  mentioned ;  •  Carter  [  •  1 14  ] 
89  (/).  Hale,  C.  J.,  gave  judgment  for  his  patent;  but  86 
May,  1675,  that  judgment  was  reversed  by  the  House  of  Lords. 
Lord  Anglesey,  who  with  many  others  spoke  long  and  learnedly 
in  the  debate,  proposed  to  refer  the  question  to  all  the  judges; 
but  was  outvoted  and  entered  his  protest,  though  without  any 
reasons,  according  to  the  practice  of  those  times.  The  King 
indeed  by  prerogative  has  several  copy-rights.  1.  Of  all  acts 
of  state,  to  promulge  them  to  the  people :  2.  Since  the  supre- 
macy has  been  established,  of  all  books  of  the  rites  and  services 
of  the  churchO^):  S.  The  translation  of  the  great  English 
Bible,  under  wafton,  was  performed  at  the  King's  expense, 
which  gave  him  another  kind  of  right:  4.  So  the  year-books, 
taken  at  the  expense  of  the  Crown,  gave  the  King  a  property 
by  purchase.  Thus  was  Seymour' 9  Case,  1  Mod.  256(A),  aiv 
gae^  by  Serjeant  Pemberton;  and  it  is  the  only  rational  way  of 


(e)  10  Mod:  105. 

(/)  Pott,  805,  327. 

Q)  The  exciiuiTe  right  of  the  Crown  to 
pxint  acU  of  PtfUameDt  and  books  of  di- 
vine fiervice,  was  established  in  Ejfre  v. 
Carnally  Bac.  Abr.  Prerogatwe  (F)  5,  pa. 
597 :  see  also  Com.  Dig.  TrwKr  (B.  D.  4.) 


(A)  S.  C.  3  Keb.  7M.  In  that  case  it 
was  held,  that  the  Company  of  Stationers 
had  an  exdusive  right  to  print  almanacks. 
Bnt  the  oontrary  was  afterwards  dedded 
in  Stathmrt*  Comp.  ▼.  Carnm,  which  see, 
and  the  cases  there  cited»  pat,  1004: 
mentioned  also  in  13  Ves.  Jon.  508. 
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treaty  the  subject.    The  Crown  never  exerciBed  the  art  of 
printm^  solely 9  by  its  own  servants  or  patentees,  neither  in  the 
time  01  Hen.  8,  nor  at  any  time  since;  not  even  in  the  memo- 
rable sera  of  43  EUz.,  when  such  a  catsJogue  of  monopolies  was 
laid  before  the  House  of  Commons,  that  one  of  the  members  said, 
they  should  soon  hear  of  a  patent  for  the  sole  making  of  bread. 
The  first  printers  in  England  exercised  the  art,  without  any 
licence  for  that  purpose.     Caxton,  whose  merit  is  so  conspi- 
cuous, and  who  printed  here  so  early  as  1471,  though  in  great 
favour  with  Edw.  4,  the  Duke  of  Clarence  and  Hen.  7,  and 
therefore  might  certainly  have  obtiuned  such  a  privilege,  if  it 
had  been  thought  necessary,  yet  in  all  his  books  modestly 
speaks  thus  of  himself,   "Done  by  me  simple  man  William 
Caxton,"  and  has  no  imprimatur  or  cum  privHegio ;  as  may  be 
seen  in  Ames's  Typographical  Antiquities,  which  contains  .the 
title-pages  of  all  books  printed  in  England  from  1471.     Even 
Hen.  8,  however .  arbitrary,  never  clauned  a  prerogative  over 
the  press.     Imprimaturs  were  first  introduced  by  the  acts  of 
uniformity,  and  borrowed  from  the  Inquisition.    There. is  but 
one  instance  of  a  prohibition  of  printing  any  book  previous  to 
[    ♦lis    ]  Hen.  Sth'sgrant  to  the  University  in  1^3 ;  viz.  in  15^,  •men- 
tioned by  Fox  (Martyrs  ^0),  and  plainly  founded  on  stat.  8 
Hen.  4.  c.  15,  against  heresy,  and  not  on  any  royal  preroga- 
tive.    About  seven  years  after,  the  grant  to  the  University 
was  made ;  and  iii  about  five  years  after,  1539,  an  injunction 
issued,  prohibiting  the  importation  of  books  from  abroad  {(); 
but  this  did  not  relate  to  books  printed  here,  and  was  only  in 
consequence  of  stat.  25  H.  8,  c.  15.    From  this  time,  there  was 
no  act  of  the  Crown  relative  to  this  matter,  for  twenty  years, 
when  by  stat.  3  &  4  Ed.  6.  c.  10,  the  Parliament  interposed 
with  respect  to  superstitious  books.     In  1555,  2  &  3  P.  &  M. 
there  was  a  proclamation  agsdnst  importing  heretical  books,  (as 
they  stiled  all  the  writings  of  the  reformers)  and  this  likewise 
was  foiuided  on  stat.  2  H.  4,  against  heresy.     In  1556,  4  P.  & 
M.  came  the  Stationers'  patent,  requiring  all  printers  to  be  of 
that  company.     In  1558,  1  Eliz.,  thehr  charter  was  ratified,  and 
a  right  given  them  to  seize  books  printed  without  their  Ucence. 
And  in  1559,  a  proclamation  was  issued  against  heretical  books, 
containing  also  injiuictions  with  respect  to  the  morality  of 
pamphlets,  &c.,  and  other  provisions,  which  required  all  prin- 
ters or  authors  to  be  licensed  per  the  King,  Archbishop  or 
Chancellor  of  the  Universities.    As  soon  as  the  Company  of 
Stationers  became  a  corporation,  the  Starchamber  interposed 
to  support  what  neither  the  law  nor  the  subject  will  ever  en- 
dure. ^  Hence  several  ordinances  in  1566,  signed  per  Lord 
Burleigh  and  the  commissioners  for  religious  matters.     These 
were  enforced  in  1586.     And  afterwards  in  21  Jac.  1,  the  fa- 
mous decree  of  the  Starchamber  was  made,  which  is  recited  in 
the  letters  patent,  1627.     In  1643,  several  ordinances  of  Par- 
liament were  made  or  transcribed  from  these  decrees;  and  all 


(i)  stationers*  Conp,  t.  Lee,  2  Show.  258,  S.  P. 
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were  united  togedier  in  the  licensing  act  13  &  14  Car.  2.    This      Baaut 
statute  subsisted  in  full  force  till  iSs,  four  years  after,  the  re-    ^    ^ 
volution^  when  the  liberty  of  the  press  was  restored.    Thus  we   UMmiuiTr; 

have  traced  the  history  of  licensing  to  its  source^  and  shewn  its  ' v        ' 

commencement  to  have  been  twentv-fiye  years  after  the  grants 
to  the  Univerrity  of  Cambridge.  There  are  some  instances  of 
particular  patents,  by  way  of  protection  to  authors,  in  the  na- 
ture of  new  inventions,  to  be  found  in  Rym.  Feed,  but  those 
were  only  temporary.  *  The  King  claimed  cop^-rights  of  acts  [  *  1 16  ] 
of  Parliament,  before  this  grant  of  Hen.  8;  bemg  proclaimed 
by  his  servant  the  sheriff,  and  printed  by  his  printer.  For 
Bartlet  stiles  himself  printer  to  Hen.  7,  and  Hen.  8,  from  1508 
to  1528,  and  is  recoffiused  by  the  latter  as  impressar  nosier. 
But  these  grants  of  me  office  of  printer  were  not  of  an  exclu- 
sive nature,  as  may  be  gathered  from  civil  and  literary  history. 
But  the  copy-right  of  the  Kin^  was  still  asserted,  as,  well  to 
books  of  rehgion  as  acts  of  Parliament;  for  divers  learned  men 
of  both  Universities  obtained  a  grant  of  these,  about  the  year 
1531  and  1533;  notwithstanding  which,  R.  Grafton  (who  was 
a  zealous  friend  to  the  Reformation,  and  had  begun  a  transla- 
tion of  the  Bible  into  English,  under  Francis  I.  of  France)  was 
in  1540  entrusted  to  print  the  great  English  Bible,  and  enjoyed 
his  patent  some  years;  though  Queen  Mary  afterwards  obliged 
him  to  resign  it,  for  printing  Lady  Jane  Gray's  proclamation, 
Rym.  XIV,  766.  A  like  copy-right  was  claimed  to  Lilly's 
grammar,  recommended  to  be  used  in  aU  schools,  they  being 
then  subject  to  the  ordinary's  visitation.  See  Wood's  preface 
to  Lilly's  grammar,  A.  /).  1754.  The  Crown  therefore  has  no 
prerogative  at  common  law  over  the  art  of  printing;  but  is 
merely  entitled  to  some  special  copy-rights. 

2.  With  respect  to  the  construction  of  the  patents;  we  will 
consider  first,  the  patent  26  Hen.  8,  to  the  Umversity,  and  the 
several  patents  of  the  King's  printers,  down  to  3  Car.  1 ;  Se- 
condly, jThe  patent  S  Car.  1,  and  other  subsequent  grants. 

First,  The  patent  Hen.  8,  as  well  as  Car.  1,  is  general,  ^^om- 
net  et  omnimodos  librosi'  those,  to  the  King's  printers,  com- 
prehend ''all  statutes,  acts,  &c.,  except  grammars,"  and  in 
Queen  Elizabeth's,  there  are  additional  words,  "Bibles,  New 
Testaments,  &c."  The  right  of  the  University  is  loctU^  of  the 
printers,  is  unconfined.  We  admit,  that  the  King  cannot  de- 
rogate from  his  own  grant;  and  therefore,  all  clauses  of  non 
obstante  are  useless.  It  will  *also  be  admitted,  that  where  [  *1]7  ] 
there  is  any  particular  thing,  within  the  description  of  the  grant, 
on  which  it  mOT  operate,  it  shall  not  be  extended  farther  bv  any 
implication.  To  what  tiien  do  the  words  of  the  patent  Hen  8, 
extend?  Not  to  exempt  the  University  printers  from  the  re- 
view of  a  royal  licenser;  for  no  such  power  then  existed.  It 
must  operate  therefore  on  the  copy-rights;  it  hath  no^  other 
subject  matter  to  operate  upon ;  the  King  had  no  other  right  to 
grant.  As  to  the  exclusive  right  to  print  these  copies,  said  to 
be  incident  to  and  inherent  in,  the  office  of  King's  printer;  the 
law  knows  no  such  officer  by  prescription,  nor  by  act  of  Par- 
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liament*    It  will  not  therefore  protect  him,  and  say,  that  die 
King  (who  made  him)  ehaU  not  grant  the  same  concurrent  pri- 
vilege to  another.  In  the  case  of  judicial  offices,  the  King  (upon 
feneral  grounds  of  policy)  cannot  sever  the  powers  of  the  of- 
ce:  e.g.  If  the  Kinff  should  grant  to  the  Chief  Justice  of  the 
Kinff*s  Bench  the  sole  power  to  issue  writs  of  mandanms,  it 
would  be  void;  but  the  power  would  remain  incident  to  the 
general  jurisdiction  of  the  Court.    But,  in  ministerial  offices, 
Eke  this,  it  is  otherwise:  e.  g.  The  clerk  of  the  Crown  in  Chan- 
cery is  an  ancient  office  by  prescription;  but  K.  Jac.  1,  granted 
away  manv  powers,  which  were  before  incident  to  that  office ; 
as,  that  of  granting  licences  of  alienation,  which  continued  from 
that  time  a  distinct  office,  till  the  abolition  of  the  court  of 
wards.     The  clerk  of  the  pat^its  was  also  severed  froni  that 
office  by  Jac.  1,  and  so  remains  to  this  day.     Upon  these  prin- 
ciples tnerefore,  supposing  printership  to  be  an  office,  the  King 
may  name  as  many  printers,  as  he  pleases.     But,  in  fact,  the 
King's  printer  is  not,  as  said,  an  officer  introduced  in  the  ro<Hn 
of  the  ancient  transcribers,  &c.    The  records  of  Parliament 
are  now  made  up,  exactly  as  they  formerly  were.     Besides,  of 
a  mere  private  act  a  printed  copy  is  no  evidence  (A:) ;  it  must  still 
be  examined  by  the  rolls;  and  the  case  of  public  acts  (as  that 
before  Lord  Hardtoicke)  is  this,  that  the  law  supposes  them  in 
pectare  jtidicis  already,  and  only  allows  the  statute  book  to  be 
read,  to  assist  the  judge's  memory.    Lord  Mansfield^  C.  J., 
here  observed,  *'  that  such  assistance  was  now  indeed  quite  ne- 
cessary, for  the  acts  of  9Q  Geo.  @,  were  as  numerous  as  the 
[    ♦118    ]  whole  reign  of  Elizabeth  (/)."    ♦As  to  the  definition  of  a  bodi 
from  Mr.  Chambers,  Pliny  is  at  least  as  good  an  authority;  who 
in  his  Natural  History  says,  that  liber  is  the  inner  bark  of  a 
tree,  and  was  used  for  writing  on,  and  when  rolled  up  together 
was  called  volumen.     Volumen  then  and  liber  are  synonymous ; 
and  as  the  statutes  are  certainly  f>olumina^  the  right  of  prin^g 
them  may  well  pass  under  the  name  o{  libros{m).     The  objec* 
tion,  that   statutes  are  not  the  objects  of  academical  appro- 
bation or  disapprobation,  extends  equally  to  Bibles  and  common 
prayers,  which  they  have  always  printed;  and  yet  the  former 
cannot  be  reviewed  but  by  the  authority  of  a  general  Synod, 
nor  the  latter,  but  by  the  authority  of  Parliament.     And  there- 
fore, the  approbation  extends  only  to  the  propriety  of  printinffi 
in  such  time,  place  and  manner  as  is  desired.     It  was  well 
argued,  in  Carter  91,  that  it  was  one  thing,  to  say  a  book 
deserved  to   be  printed,  and  another  thing,  to  give  it  the 
imprimatur  of  the  University.     The  last  olqection  is  to  the 
generality  of  the  words  in  this  grant.     I  agree,  that  the  King 


(k)  A  special  clause  k  now  usually  in- 
serted in  private  acts,  pixmding  that  the 
act  shall  he  deemed  puhlic ;  in  which  case 
the  copy  printed  by  the  King's  printer  will 
he  sufficient  evidence  of  the  contents :  See 
Bull.  N.  P.  222  J  Samuel  v.  Evans,  2  T.  R. 
569 ;  JL  v.  Shaw,  12  East,  479.  See  also 
(«)  Pert, 


n.  V.  SuiUm,  4  M.  &  S.  532,  and  41  6.  S, 
c.  90,  s.  9.— Stark.  Ev.  P.  it  162. 

(0  And  the  printed  statutes,  subsequent 
to  29  G.  2,  extend  to  twenty-one  volumes, 
each  volume  containing,  on  an  average, 
800  closely  printed  ouarto  pages ;  ""l^mg 
a  total  of  upwards  of  16,800  pages. 
131,  n.  (,). 
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cannot  convey  special  nrerogadve  rights  by  general  words, 


where  there  are  general  preromtive  ri^ts,  tlua  may  pass  to  *• 

satisfy  the  grant    In  this,  the  King's  grant  differs  from  that  of   ui^SS^. 

a  private  person;  but  to  illustrate  this  rule:  1.  If  imder  a  fie*  ^        ^       '-^ 

neral  name,  a  grant  comprehends  things  of  a  royal  and  of  a 

base  nature;  tbe  base  only  shall  pass:  ^  If  the  thmg  expressly 

granted  cannot  pass,  without  implying  something  not  granted; 

it  shall  be  void  rather  than  operate  to  two  intents:  e.  g.  A 

grant  of  lands  to  an  alien  bom  shall  not  make  him  a  denisent 

by  implication;  or,  if  to  a  felon,  shall  not  amount  to  an  implied 

pardon;  Bro.  Patent  pi.  63,  6  Rep.  56:  8.  If  two  things  are 

mentioned  in  the  Kinff  s  grant,  eqiully  in  his  power  to  grant, 

and  it  is  dubious,  which  was  intended ;  it  b  void  for  uncertain^, 

12  Rep.  86;  and  therefore  also,  by  a  grant  for  no  certam 

estate,  nodiing,'  not  even  an  estate  at  will,  shall  pass;  Dav.  S5 

— 45.    But  tms  case  stands  on  diffisvent  grounds;  for  if  the 

general  words  comprehend  two  things,  not  equally  in  the  Kin^s 

power  to  grant,  that  which  is  in  his  power  shall  pass,    oo 

*here,  it  was  not  in  the  Km^'s  power  to  ffrant  a  right  of  print-  [    *  1 19    ] 

ing  in  general,  that  being  of  common  rij^t  before ;  but  it  was 

in  his  power  to  orant  the  prhrilege  of  printing  copy-rights: 

and  therefore,  as  the  general  words  will  comprel^d  both,  the 

latter  must  necessarily  pass,  that  the  grant  may  td^e  eflbct,  and 

not  be  a  void  grant    8  Rep.  56,  167;  2  Inst.  496,  497,  upcm 

the  statute  of  qiM  warranto.    This  reasoning  is  streiurth^ed 

by  the  statute  IS  Eliz.  which  confirmed  the  grant  of  Hen.  8, 

(m  its  general  description)  ''  According  to  its  true  meamng  and 

«  intentr 

9d. — Let  OS  now  consider  the  patent  of  SO  Jul.  3  Car.  1,  to 
the  asrinees  of  the  Barkers,  and  the  patent  6  Feb.  follow- 
ing, to  we  University.  The  former  (in  which  the  words  JoMy 
to  print  are  first  found)  gave  an  alarm  to  the  University ;  where* 
upon  the  King,  reciting  the  doubts  that  had  arisen,  gave  them 
a  power  to  print  all  books  mentioned  in  the  patents  of  his 
printer,  &c.  This  charter  contains  words,  both  of  confirmation 
and  original  grant.  If  therefore  the  patent  of  the  King's 
printers  was  an  exclusive  one,  it  was  <Hily  for  the  term  then 
subsisting,  which  ex|Hred  in  1679 ;  and  from  that  moment  the 
charter  of  Car.  1,  to  the  University  mi^ht  have  been  pleaded, 
either  as  an  original  grant,  or  as  a  confirmation  of  the  charter 
of  Hen.  8.  But  I  wul  argue  it  now  as  an  original  grant;  and, 
in  that  light,  it  was  good  hy  way  of  reversionary  grant,  as  much 
as  if  it  had  been  in  possession,  notwithstanding  it  is  granted  by 
general  description;  6  Rep.  56,  Ld.  Chamdodt  Case.  The 
King  will  suffer  no  detriment  bv  such  a  construction;  he  was 
not  deceived  in  his  ^ant  (ii).  He  intended  to  pass  the  whole 
interest  then  Bubsistinff  in  himself,  having  recited  the  whole  in 
the  patent.  So  that  from  1679,  the  University  became  as  fully 
entitled  to  the  King's  copy-rights  (o),  by  way  of  reversion,  ex- 

(ii)  Se«  Com.  Dig.  GrmU  (G  8,  9);  (o)  Lwd  £Mm,C.,  speaking  of  the  au- 
Bac.  Abr.  Pnerog.  (P  3);  »SWr«  Jnciai  tliorities  of  the  Universities  to  print,  said, 
(C  3).  "  Thi.i  is  said  to  be  a  mere  license.  Therr 
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[    ♦121 


pectant  on  the  determination  of  a  particular  estate,  as  if  they 
had  been  in  immediate  possession  from  the  year  1627.  .  The 
King  is  not  restrained  to  any  particular  mode  of  granting,  as 
bishops,  &c.  are.  Show.  Pari.  C.  The  Case  of  T%e  Master  of 
the  Kino's  Bench  Office. 

*3.  Upon  the  head  of  usage,  which  is  to  be  regarded  as  the 
exposition  of  time,  and  has  so  much  weight,  mat  the  King 
himself  is  bound  by  it ;  2  Roll.  Abr.  (Prerog.)  E.  195;  in  com- 
mon coitetruction,  by  a  grant  of  goods  and  chattels,  choses  in 
action  shall  not  pass.  But  in  a  crant  of  bona  et  cataUa/ehmum 
(as  a  liberty)  debts  due  to  the  felon  shall  pass ;  because  by  such 
grants  of  Uberties,  choses  in  action  have  used  to  pass.  How 
then  has  the  usage  stood  in  this  case  ?  Have  the  King's  printers 
excluded  all  others?  History  will  inform  us  to  the  contrary. 
Nay,  statutes  printed  by  others  are  now  to  be  purchased.  Li 
19  H.  7,  Berthelet  was  die  King's  printer,  but  there  are  statutes 
of  that  date  printed  by  Wynkyn  de  Werde  and  others.  In 
1553,  the  statutes  are  printed  by  Grafton,  though  Berthelet 
was  then  alive,  and  Grafton's  patent  did  not  take  effect  till 
Berthelet's  death.  So  in  latter  times,  the  law  patentees  have 
exercised  a  concurrent  right  with  the  King's  printer.  In  1636, 
the  statutes  were  printed  by  the  assignees  of  Moor.  In  1667 
and  1670,  by  the  assimiees  of  Atkins,  without  naming  the  King's 
printer.  Keble's  edition  has  the  assigns  of  Saver,  the  law  pa- 
tentee, joined  with  the  King's  printer ;  and  so  has  the  late  edi- 
tion. As  to  law  books;  in  1605,  John  Legat  printed. for  the 
University  Dr.  Cowel's  Institutes;  and  the  right  was  not  dis- 
puted: and  had  the  University  printed  Rolle's  Abridgment  (jt^), 
as  the  Company  of  Stationers  did,  they  would  have  shewn  a 
very  different  title  for  so  doing.  But  it  is  stated,  that  the  Uni- 
versity have  all  along  printed  the  Acts  of  Uniformity ;  and 
though  with  the  Prayer-book,  yet  the  Act  is  the  principal,  and 
the  Prayer-book  only  an  accessory :  and  printing  one  act  is  ihe 
same  to  maintain  a  right,  as  printing  the  whole  Ij^dy  of  statutes. 
Besides,  the  argument  is  much  stronger  in  favour  of  abridg- 
ments ;  which  are  works  of  a  different  species,  requiring  labour, 
judgment,  and  learning  in  the  author:  and  therefore  Mr.  Co- 
mywis  reasoning  is  not  applicable  to  them.  As  to  the  incon- 
venience the  public  may  sustain  by  giving  this  power  to  the 
University,  none  such  can  arise  by  allowing  two  or  three  con- 
current rights.  An  emulation  will  be  excited,  which  will  pro- 
bablv  produce  correcter,  as  well  as  cheaper  editions.  For  se- 
]  vera!  editions  printed  by  the  King's  printer  are  •so  incorrect, 
that  the  record  has  been  frequentiy  resorted  to,  to  guard  against 


is  considerable  doubt,  wbetker  it  b  not  in 
Its  nature  very  like  that  to  the  King's 
printer ;  though  he  has  it  under  the  deno- 
mination of  a  grant  of  the  office;  which, 
however,  as  to  the  execution  of  the  duty, 
is  nothing  but  an  execution  of  authorities 
given  to  it  I  doubt  whether  Mr.  Yorke 
is  correct  in  considering  these  patents  as 
vesting  the  King's  copy-rights.    It  may 


very  well  be  argued,  that  they  remain  still 
vested  in  the  King;  and  the  grants  are 
nothing  mure  than  authorities  to  exercise 
the  right  of  multiplying  those  copies,  which, 
if  not  granted,  remain  vested  in  the  King, 
exercising  them  accotding  to  the  public 
necessity,  charging  reasonably;''  S'Vee.. 
Junr.  712. 

(jE>)  Carter,  89. 
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the  infidelity  of  the  copy.   The  public  then  will  be  advantaged       Baiut 
by  it^  and  a  dangerous  monopoly  overthrown,  which  construe-  «• 

tion  is  the  most  consistent  with  law  and  reason.  Cambridge 

Mr.  CommSf  in  reply,  observed,  inter  alia,  That  the  King's  »        ^,      'j 
printer  might  be  restrained  firom  setting  exorbitant  prices  on 
his  books,  by  stat.  25  Hen.  8,  c.  15,  and  another  of  Queen 
Anne,  but  that  the  Universities  were  therein  excited,  and 
therefore  under  no  restraint. 

17th  November,  1758,  On  the  argument,  Lord  Mansfield, 
C.  J.,  observed,  that,  whether  the  Crown,  in  fact,  meant  to 
assume  a  power  over  the  art  of  printing  in  general,  when  these 
patents  were  granted,  or  whether  only  over  copy-rights,  it 
is  clear,  they  can  only  operate  in  point  of  law  as  to  the  copy- 
rights of  the  Crown;  for  the  construction  of  law  is,  that  the 
Crown  intended  only  to  do  that,  which  by  law  it  is  entitled,  to 
do.  It  is  admitted,  tiiat,  by  the  words  amnes  et  omnimodos 
libros,  the  University  may  print  Bibles,  &c.  The  whole  dis- 
tinction then  is,  between  those  and  acts  of  Parliament,  or,  in 
other  words,  whether  acts  of  Parliament  are  books?  (a). — Great 
pains  have  been  taken,  and  the  subject  exhausted.  The  Court 
is  well  satisfied  in  opinion,  and  wul  certify  into  Chancery  this 
Term. 

Copy  of  the  Certificate. 

**  Having  heard  counsel  on  both  sides,  and  considered  of 
"  this  case,  we  are  of  opinion,  that,  during  the  term  granted 
*y  by  the  letters  patent,  dated  the  13th  October  in  the.  12th 
**  year  of  the  reign  of  Queen  Anne,  the  plaintiffs  are  entitled 
**  to  the  right  of  printing  acts  of  Parliament,  and  abridgments 
''  of  acts  of  Parliament,  exclusive  of  all  other  persons,  not  au- 
'*  thorized  to  print  the  same  by  prior  grants  from  the  Crown. 

"  But  we  think,  that,  by  virtue  of  the  letters  t>atent,  bearing 
"  date  the  20th  day  of  July,  m  the  26th  year  of  the  reign  of 
"  King  Henry  the  8th,  and  the  letters  patent,  bearing  date 
"  *the  6th  of  February,  in  the  3d  year  of  the  reign  of  King  [  *  122  ] 
**  Charles  the  1st,  the  Chancellor,  Masters,  and  Scholars  of  the 
"  University  of  Cambridge,  are  intrusted  with  a  concurrent 
*^  authority,  to  print  acts  of  Parliament  and  abridgments  of 
"  acts  of  Parliament,  within  the  said  University,  upon  the  terms 
'*  in  the  said  letters  patent  (r). 

"  Mansfield. 

"  9ith  November,  1758.  "  T.  Denison. 

*'  M.  Foster. 

"  E.  WiLMOT." 

(q)  The  etymolo^  and  meaning  of  the  (r)  The  right  of  printing  in  the  Uni- 
word  Book,  and  what  may  he  conridered  Terntiet,  and  by  the  King's  printer,  under- 
a  book  within  the  meaning  of  the  Copy-  went  oonnderable  discnsiion  in  a  case, 
ri^t  Act,  8  Ann.  c.  19,  s.  1,  is  ingeniously  where  the  two  Universities  had  obtained 
dlsca«sed  in  Hime  t.  Dale,  2  Camp.  27,  n.  an  injunction  against  certain  booksellers, 
W,  1 1  East,  244,  n.  (a).  A  musical  com-  to  restrain  them  from  Importing  and  pub- 
position  on  a  single  sheet  is  privileged  as  lishmg  in  England,  Bibles,  &c.  printed  in 
a  book ;  CkmenH  ▼.  Golding,  2  Camp.  25,  Scotland  by  the  King's  printer  there.  The 
11  East,  244.  King's  printer  in  Engiand,  having  reftued 
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N.  B.— In  a  letter  from  Mr.  Justice  Foster  to  W.  B.  at  Ox- 
ford, dated  December  11,  1758,  and  enelosing  the  foregoing 
certificate,  he  expresses  himself  m  these  terms : 

^*  I  thought  it  would  be  agreeable  to  you^  to  know  the  issue 
'^  of  the  cause,  between  the  King's  printers  and  the  University 
"  of  Cambridge,  as  far  as  concerns  the  proceeding  in  our  Court: 
'*  and  have  therefore  enclosed  our  opmion.  What  hath  been 
*'  done  in  the  Court  of  Chancery  upon  our  certificate,  I  have 
*^  not  heard.  The  words  underlined  were  thrown  in,  by  way 
**  of  an  intimation  to  the  University,  that  we  consider  the  powers 
**  given  by  the  letters  patent,  as  a  trust  reposed  in  that  learned 
'^  body,  for  public  benefit,  for  the  advancement  of  literature, 
"  and  not  to  be  transferred  upon  lucrative  views  to  other  hands. 
**  I  hope  both  the  Universities  will  always  conuder  the  Royal 
'^  grants  in  that  light.*' 

The  plaintiff's  bill  was  (I  apprehend)  dismissed  in  Chancery, 
and  the  injunction,  restraining  the  sale  of  the  bocdc  in  question, 
was  dissolved. 


t*  Joiii  in  the  biU«  was  msde  a  defendant 
Upon  a  motion  made  to  di88ol?e  the  in- 
junction, upon  the  answer  put  in,  the 
Lord  Chancellor  considered  the  plaintiift 
entitled  to  lia?e  it  continued  till  the  hear- 
ing, and  there  said, — **  There  is  also 
ground,  in  the  certificate,  in  Batkei  ▼. 
the  University  of  Camhridgt^  tor  consider- 
ing the  gnnt  of  the  oSce  as  really  aotliing 
more  than  a  grant  of  autliorities.  The 
expression  is,  that  the  Universities  '  are 
entrusted  witfi  a  concurrent  authority.' — 
Whether  otiten  have  more  authority  must 
depend  upon  the  effiect  of  the  instruments. 
But  if  the  grant  is  nothing  more  than  of 
the  King's  authority,  there  is  a  necessary 
exclusion.  The  officer  must  of  necessity 
have  the  duty  as  well  as  the  right  of  ex- 
clusion, from  the  duty  of  the  Crown  on 
behalf  of  the  subject  to  exclude  others. 
The  effect  of  that  oertifleate  is,  that  with 
respect  to  prior  patents  to  the  King's  pa- 
tentees, they  had  the  effect  of  preventing 
the  King  from  granting  concurrently  to  the 
Univerttties;  which  could  have  no  opera- 
tion till  the  prior  patents  ceased.  If  the 
grant  to  the  Universities  had  been  as  uni- 
versal in  point  of  extent,  instead  of  being 
limited,  upon  the  same  principle  it  must 
have  been  held  that  the  grant  to  the  King's 


printer,  subsequent  to  that  to  the  University, 
could  have  had  no  effect :  but  it  was  held 
a  grant  of  part  of  that  interest,  which  had 
been  granted  by  the  prior  grant,  and  which 
would  take  eflfect  when  the  prior  grants 
ceased  to  have  eiEect;  that  it  has  become 
split ;  this  grant  being  only  to  print  in  the 
Universities,  and  sell  everywhere  in  Eng- 
land :  the  other  to  print  everywhere :  they 
are  consbtent  in  this  sense.  The  two  pa- 
tents amount  to  an  apportionment  into 
difibrent  proportions  of  the  authority,  car- 
rying along  wi A  it  the  duty,  and  tfaerefbre 
in  some  degree  the  right  to  exclude.  Mr. 
Yorke  so  considers  it,  and  puts  it  strongly, 
as  a  concurrent  right  to  print,  and  then  it 
must  be  to  excludes"  VmverniUt  v.  JUA- 
artkoih  6  Ves.  Junr.  689,  712;  see  also 
Grierson  v.  Eyre,  9  Ves.  Junr.  341,  fott^ 
371,  n.  and  ^non.  1  Vem.  130. 

It  has  been  determined,  that  a  copy  of 
every  book,  composed  since  8  Ann.  and 
pubbshed  for  the  first  time,  shall  be  de- 
livered to  the  Stationers'  Company,  for 
the  use  of  the  Cambridge  University  li- 
brary, though  such  book  has  not  been  re- 
gistered with  the  Stationers'  Company, 
under  the  provirions  of  that  act ;  Camhridge 
UmvertUp  v.  Bryer,  16  East,  817 ;  See 
54  G.  3,  c.  156,  s.  2. 
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S.C.  1  Eden,  177  (a). 

C  Lord  Keeper,  Henley;  Chief  Justice  of  the  King's 
Present  <     Bench,  Lord  Mansfield;  Sir  Thohas  Clarke, 
I     Master  of  the  Rolls. 

Master  of  the  Rolls. 

XH£  matters  in  question  between  the  parties  come  before  the  A  trmt  ettate 
Court  in  two  seyeral  causes:  one  is  set  down  for  further  direc*  li^'^V* £ 
tions,  in  consequence  of  a  reservation  in  a  decree  of  the  late  cawofiuids  ^ 
Lord  Chancellor,  referring  a  case  and  several  questions  to  the  heUbydecoeDt 
Judges  of  die  Court  of  King's  Bench,  for  their  opinion.  They  ^  **»«  i****- 
have  certified  their  oninion  to  the  Lord  Keeper,  and  he  seems  ^Ihe^^^^^ 
inclined  to  confirm  that  certificate:  and  that  cause  is  now  act  qw  tnut  diet 
down  for  further  directions.  ''»*'>«»*  >»«*" 

They  come  before  the  Court  in  another  cause,  on  an  informar  ^^' ^vbIm' 
tion  filed  by  the  Attorney-General,  on  behalf  of  the  Crown,  tban  retain  them 
The  Attorney  was  a  defendant  in  die  original  cause;  so  that  '<>'"•  o«n  be- 
the  information  here  is  in  the  nature  of  a  cross  bill.  ^nrt'tbe\eir 

The  case  on  which  the  matters  arise  is  this: — Lawrence  ex  parte  maur'^ 
Bathurst  was  seised  in  fee  of  the  manor  of  Lechlade,  &c.  ifi  ^  V^^ 
cam.  Glouc.  and  he  haviiu;  a  mind  to  raise  a  sum  of  money  out  j^^  ^^  J,^^ 
of  part  of  the  estate,  by  deed,  S5th  March,  S2  Car.  2,  creates  25  Maicii, 
a  term  of  one  thousand  years,  and  vests  it  in  trustees,  in  trust  ^^  ^"'  '- 
for  himself  and  his  heirs,  executors,  and  administrators.  *Law-  [    *  124    ] 
rence  Bathurst,  in  his  life-time,  as  he  had  created  a  term  to  o^e  diounnd 
raise  money,  made  a  mortgage,  for  five  hundred  years,  of  that  pj^ii^^^ 
part  of  the  premisses,  for  securing  the  payment  of  800/.  and  yean'  mortgage 
400/.,  and  mat  mortgage,  by  several  mesne  assignments,  be-  tenn,  vested  in 
came  vested  in  John  Chandler.     Soon  after  this  he  died,  leav-  ^b*"^^'- 
ing  issue  Sir  Edward  Bathurst,  his  only  son  and  heir,  and  two 
daughters,  Ann  and  Mary;  and  the  premisses  descended  to  his 
son,  subject  to  the  mortgage  as  to  part.    The  widow  of  Law-  Auignment  of 
rence  Bathurst  (Q.  how  entitled?) (6),  after  his  death,  borrowed  '»>«  ««*««  ^J 

«  -1        •         ■!        /^  ^'  ..._  ^i.  'J         ^  one  thousand 

a  sum  of  money,  and  assigned  over,  as  a  secunty,  the  residue  of  yean'  tenn. 
the  one  thousand  years'  term.     Sir  Edward  Bathurst  died  an  Descent  in  co- 
infant;  in  consequence  of  which,  the  estate  descended  to  Ann  ^^^^7^ 
and  Mary  Bathurst,  his  sisters  and  co-heirs.    Ann  intermarried        *"     ^' 
with  Jolm  Greening,  and  Mary  with  John  Coxeter ;  and  there- 

(a)  In  whieh  repoitf  the  Judgments  of  stance  the  same, 
the  Master  of  die  RoUs  and  Lord  Maa^Id  (i)  By  hU  wUl  he  made  his  widow  Sn- 
are precisely  the  same  as  those  given  here :  sannah  his  sole  executrix,  who  thereby  be- 
but  there  is  a  considerahle  difference  in  came  entitled  to  the  residue  of  the  term  of 
the  Judgment  of  the  Lord  Keeper,  which  1000  years, 
is  given  there  moire  at  laige,  but  is  in  sob* 
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M.  1689,  bUl  of 
partition. 


Allotment 


[  •izs  ] 

Exchange. 
Ann  died. 

Husband  en- 
titled, and  died. 

DeaoenttoEliaa- 
betfa  Greening, 
wifeofNic 
Harding. 
Maniage  aetde- 
ment 


BOl  to  perfect 
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Conteyanoes  ac- 
cordingly. 

Mary  releases 
her  moiety  of 
equity  of  re- 
demptidn  to  the 
mortgagee. 
Harding  ei  ux. 
agree  to  do  the 
same. 
Mortgagee 
agrees  to  convey 
part  to  Harding. 
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upon  the  husbands  and  wives  (m  right  of  the  wives)  became  en- 
titled to  this  estate,  in  undivided  moieties. 

Greening  and  his  wife  made  a  settlement  of  their  moiety, 
21  August,  1686,  and  covenanted  to  levy  a  fine  to  the  use  of 
such  persons,  &c.  as  the  husband  and  wife  should  jointly 
appoint,  by  any  deed  or  will  dulv  attested ;  and  for  want  of 
such  appointment,  to  themselves  n>r  their  lives,  and  the  life  of 
the  survivor;  remainder  to  the  heirs  of  their  bodies;  remainder 
to  the  right  heirs  of  the  survivor. 

Mich.  1689;  Coxeter  and  his  wife  filed  a  bill  of  partition  of 
the  estate;  and  the  usual  directions  were  given  on  the  decree, 
and  also  that  the  incumbrances  should  be  discharged  in  equal 
moieties.  Afterwards  an  allotment  was  made  by  commission ; 
and  Grreening  and  his  wife,  being  dissatisfied  with  their  allot- 
ment, applied  to  the  Court  for  a  new  commission;  but  the  other 
sister,  agreeing  to  give  up  her  allotment,  and  to  make  an  *  ex- 
change with  her  sister,  that  was  accordingly  accepted;  and  the 
allotments  were  exchanged,  and  conveyances  executed. 

March  1693;  Ann  Greening  died,  not  having  joined  with 
her  husband  in  any  appointment.  In  consequence  of  which, 
the  husband,  by  the  settlement  of  1686,  became  entitled  to  the 
inheritance  of  her  moiety.  And  in  December,  1694,  he  died 
sans  issue,  and  the  moiety  descended  to  Elizabeth  Greening, 
his  niece  and  heir,  ex  parte  paiemd,  being  the  only  child  of 
Thomas  Greening,  his  eldest  brother.  She  afterwards  married 
with  Nicholas  Harding,  but  previous  to  that  marriage,  a  settle- 
ment (c)  was  made,  on  15th  and  16th  August,  1^5,  of  this 
moiety  to  the  use  of  the  husband  for  life ;  then  the  wife  for 
life;  remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  trustees  for  ninety-nine  years,  on  a  trust  that 
never  arose ;  remainder  to  their  first  and  other  sons  in  tail  male 
successively;  remainder  to  trustees  for  five  hundred  years,  on 
trusts  that  never  arose;  remainder  to  the  right  heirs  of  Eliza- 
beth Greening. 

Michaelmas  1695;  Harding  and  his  wife  brought  a  bill  to 
perfect  the  partition,  and  to  divide  other  lands,  onutted  in  the 
former  partition.  A  decree  was  accordingly  made  for  mutual 
conveyances;  and  a  commission  issued,  to  divide  the  rest  of  the 
premisses.  And  in  January,  1698,  conveyances  were  mutually 
executed.  Coxeter  died,  and  his  wife  survived  him ;  and  re- 
leased her  interest,  in  a  moiety  of  the  equity  of  redemption  of 
the  premisses  mortgaged,  to  the- mortgagee  or  some  person  in 
trust  for  him.  Harding  and  his  wife  do  not  release  their  right 
in  the  mortgaged  premisses,  but  agree  to  convey  their  moiety 
in  the  same  way,  22  Februarv,  1713.  And  the  mortcagee 
a^ees^  that,  in  consideration  of  500/.  paid  per  Harding,  ne  or 
his  trustee  shall  convey  to  Harding,  his  heirs,  executors,  and 
administrators,  as  he  should  appoint,  the  mill  and  closes,  with 


(e)  This  muit  have  been  made  by  fine, 
though  no  fine  if  stated :  therefore  it  must 


be  implied,  that  there  was  a  fine;  and 
wliat  follows  shews  it. 
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<he  Appurtenances,  and  the  inheritance  thereof.  *  17  February, 
1715,  Harding  and  his  wife  performed  their  part  of  the  agree- 
ment, by  conveying  a  moiety  of  the  mortgaged  premisses,  in 
trust  for  Chandler  and  his  heirs.  But  the  mortgagee  does  not 
convey  the  tenn  and  inheritance  of  the  mill  and  two  closes  to 
HarMng  and  his  wife  and  the  heirs  of  the  survivor  {d).  But 
there  was  a  special  covenant,  that  till  a  conveyance  should  be 
executed,  he  was  to  stand  seised  to  the  same  uses:  and  Harding 
and  his  wife  continued  in  possession  of  the  premisses. 

1 1  January,  1718,  There  being  no  issue  male  of  the  marriage, 
an  indenture  was  made,  between  Harding  and  his  wife  of  the 
one  part,  and  Sir  Francis  Pase  and  Robert  Simmons  of  the 
other  part;  reciting  the  settlement,  16th  August,  1695,  and 
covenanting  to  levy  a  fine,  to  assure  the  premisses  to  the  use 
of  the  daughters  of  the  marriage,  as  tenants  in  common;  and 
in  default  of  such  issue,  to  Page  and  Simmons,  and  their  heirs, 
in  trust  for  the  said  Elizabeth  Harding,  her  heirs  and  assigns, 
to  the  intent,  that  she  might  at  any  tiipe  during  her  life,  with- 
out her  husband's  concurrence,  dispose  of  the  reversion  of  the 
moiety  aforesaid,  to  such  uses  as  she  should,  by  her  will  or 
other  writing,  appoint,  and  for  no  other  use,  intent,  or  purpose 
whatsoever^).  A  fine  was  accordingly  levied.  There  was  in 
fact  no  daughter  of  the  marriage;  but  the  wife  survived  the 
husband,  and  died  without  making  any  appointment,  and  with- 
out heirs  on  the  part  of  the  father,  from  whence  the  land  de- 
scended. But  Burgess,  the  plaintiff  in  the  original  cause,  was 
her  heir,  on  the  part  of  the  mother. 

(d)  By  Indenture,  bearing  date  die  26th 
and  27th  of  February,  1713,  N.  Harding, 
and  B.  hit  wife,  conveyed  their  moiety  of 
Che  said  mortgaged  premises  to  the  trustees 
and  their  heirs,  in  trust  for  the  mortgagee, 
James  Chandler  (sod  of  John  Chandler), 
and  his  heirs,  who,  with  the  personal  re- 
preaentatiTe  of  John  Chandler,  covenanted 
that  they  would  at  any  time  thereafter,  at 
the  request  and  charges  of  the  said  N.  H. 
and  E.  his  wife,  assign  and  convey  the  said 
several  terms,  and  the  inheritance  of  the 
said  mill,  &&  to  the  said  N.  H.  and  E.  his 
wife,  or  the  survivor  of  them,  and  the  heirs 
and  asngns  of  such  survivor.  No  assign- 
ment was  ever  made,  nor  did  the  trustees 
make  any  conveyance  of  the  inheritance ; 
1  Eden,  180. — **  No  alteration  was  made 
by  die  settlement  of  1695,  except  givmg 
Harding  an  estate  for  life,  because  the  Use 
limitation  to  the  right  heirs  of  E.  H.  was 
ber  old  estate;"  MS,  Serf,  Hill. 

(e)  "  The  rule  of  law  was,  as  to  the 
ettatca  in  this  deed,  determined,  according 
to  Clarke's  argument,  in  Jbbot  v.  Buriom, 
an  the  reporta  of  which  are  cited  in  14  Vin. 
Abr.  S89,  pL  6  [Salk.  590,  II  Mod.  181, 
1  Com.^  160,1  and  long  before  in  2  RolL 
Abr.  [  C/ses,  (D)],  or  22  Yin.  Abr.  Uses  (D), 
pL  4;  and  even  as  to  an  equitable  estata 
also;  i&.pL  S,  7.  The  eitata  by  this  deed 
was  therefore  to  go  to  the  patanial  hcu', 
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except  as  to  tlie  mill  and  closes,  without 
alteration  of  the  course  of  descent,  and 
there  was  no  need  of  any  argument;  and 
it  is  strange  that  Lord  Hardwicke  should 
have  sent  it  to  B.  R.,  and  still  more  so, 
that  it  should  have  been  so  much  argued 
In  Chancery,  after  the  cases  of  Jbbot  v. 
Burton,  and  GodboU  v.  Preestome  [8  Lev. 
406],  directly  in  point,  and  many  other 
authorities  founded  on  the  like  principles, 
Yin.  Abr.  Unt,  Notwithstanding  all  which 
it  appears,  that  the  principle  of  the  deter- 
mination of  this  case,  according  to  Clarke's 
opinion,  has  been  doubted.  Add  to  these 
authorities,  above  referred  to,  that  of  Jenk. 
220,  which  I  apprehend  is  cleaHy  right, 
that  the  course  of  lands  cannot  be  altered, 
but  by  act  of  Parliament;  and  that  it  is 
also  dear,  that  the  heir,  taking  either  by 
express  limitation,  or  for  want  of  a  limita- 
tion or  disposition  from  him  of  a  reversion 
after  particular  estates,  which  is  called  by 
some  a  resulting  use,  takes  by  descent, 
and  not  by  purchase :  though  if  the  heir 
had  taken  by  purchase,  I.  e,  by  description 
under  a  devise  in  a  will  to  the  testator's 
heir; — at  common  law; — or  even  in  a 
deed  of  uses,  perhaps  it  might  have  been 
otherwise:  2  \ em,  7 Z3."— MS.  Serjeant 
Hill.— See  also  ABen  v.  Heber,  ante,  22, 
and  the  cases  there  referred  to,  n.  (s); 
and  Harg.  Co.  Lit  12  a,  ei  eeq. 
H 
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Harding  per^ 
forms  his  part; 
but  the  covenant 
of  the  mortgagee 
still  subsists. 
(Qa.  did  Hard- 
ing appoint  such 
conveyance?) 
(Qa.  de  ceo,) 
Conveyance  of 
Harding's  moi- 
ety to  use  of  the 
daughters  of  the 
marriage. 
Remainder  to 
trustees  in  trust, 
to  attend  the  dis- 
position of  die 
wife. 
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No  appoint- 
ment. 

Wife  dies  after 
her  huiband, 
eami  heir  ex 
parte  patemd. 
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Ige  HILARY  TERM,  32  OBO.  II.  CHAN. 

After  the  death  of  Elisabeth  Harding,  Sir  FranciB  Page  got 
into  possession;  and  in  July,  1739,  this  bill  was  filed  against 
him  by  Burgess;  and,  he  dykig,  it  was  revived  against  his  per- 
sonal and  real  representatives.  Bill  prayed,  that  if  there  was 
any  legal  interest  in  Sir  F.  Page,  he  should  be  compelled  to 
convey  to  plaintiff,  deliver  up  possession,  and  account  for  the 
rents  and  profits.  Sir  F.  Page,  by  his  answer,  Insisted,  that  he  was 
^lawfidly  seised  of  the  inheritance  of  the  estate,  and  entitled  to 
the  rents  and  profits. 

On  the  14  July,  1741,  the  cause  came  on  to  be  heard,  and 
went  off,  for  want  of  parties.  The  Attomey-Greneral  was  made 
a  party,  and  the  cause  came  on  again  before  Lord  Hardwicke^ 
Chancellor,  the  11  February,  1744,  when  a  decree  was  made, 
that  a  ease  should  be  settled,  and  questions  stated,  for  the 
opini<m  of  the  Judges  in  B.  R.  The  case  was  argued  there, 
and  they  have  certified  their  opinions  to  the  Lord  Keeper. 

Qu.  1.  Whether  by  virtue  of  the  indenture  of  the  II  Ja- 
nuary, 1718,  and  the  fine  therein  menticmed,  any  and  what 
estate  in  law,  did  pass  to  Page  and  Simmons,  or  either  of 
them? 

Answ.  That  by  the  indenture  of  the  11  January,  1718, 
and  fine,  the  reversion  in  fee-simple  after  the  death  of  Hard- 
ing and  his  wife  without  issue  male,  did  pass  to  Page  and 
Simmons. 

Qu.  2»  In  case  no  estate  passed  to  Page  and  Simmons,  or 
either  of  them,  by  virtue  of  that  indenture  and  fine,  Wliether 
the  inheritance  of  the  premisses,  or  any  part  thereof,  did,  on 
the  death  of  Elizabetii  Harding,  descend  to  Burgess,  as  heir 
at  law,  on  the  part  of  the  mother? 

Afuw.  In  case  no  estate  had  passed  to  Page  and  Simmons, 
by  virtue  of  die  said  indenture  and  fine;  we  are  of  opinion, 
that  tiie  inheritance  of  the  premisses  in  (]^ue8tion,  or  any  part  of 
them,  would  not,  on  the  death  of  the  said  Elizabeth  Harding, 
have  descended  to  Burgess,  as  heir  at  law  on  the  part  of  the 
mother. 

Qu,  3.  In  case  the  said  deed  of  the  11  January,  1718,  had 
not  been  executed,  or  the  fine  levied,  but  the  same  were  en- 
tirely out  of  the  case;  Whether  the  inheritance  of  the  said 
premisses,  or  any  part  thereof,  would  have  descended  to  the 
said  Richard  Burgess,  as  heir  at  law  on  the  part  of  the 
mother? 
[  *128  ]  *Afuw.  In  case  the  deed  of  the  11  January,  1718,  had 
not  been  executed,  or  the  fine  levied,  but  the  same  were  en- 
tirely out  of  the  question;  We  are  of  opinion,  that,  upon  the 
deatii  of  Elizabedi  Harding,  the  inheritance  of  the  premisses, 
or  any  nart  thereof,  would  not  have  descended  to  Burgess,  as 
heir  at  law  on  the  part  of  the  mother.  But  we  are  of  opinion^ 
that,  if  the  mill,  &c.  had  been  conveyed  to  Nicholas  Harding 
and  Elizabeth,  his  wife,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  according  to  the  covenant  in  the  release 
of  the  22d  February,  17  IS,  they  would  have  descended  to  the 
said  Burgess,  as  heilr  at  Jaw  on  the  part  of  the  mother. 
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After  this  certificate  was  returned,  the  Attomey-Greoera),  on      RvROEst 
behalf  of  the  Crown,  filed  an  information ;  insisting  that  Si^  F.      ^  *- 

Page,  by  the  deed  of  1718,  had  no  beneficial  interest  in  the  « ''^"'  - 

estate  in  his  own  right,  but  was  a  mere  trustee  for  the  benefit  ^^f^^^^^^ 
of  Mrs,  Harding,  or  her  appointee  or  heir;  and  in  default  of  oenoS!™*^* 
such  appointment  or  heir,  that  he  was  a  trustee  for  the  benefit  On  behalf  or  the 
of  his  Majesty,  who  stands  in  the  place  of  such  heir;  and  that  Crown, 
the  premisses  were  escheated ;  ana  that  the  representatires  of 
Sir  r.  Page  ought  to  convey  to  the  use  of  his  Majesty.    To  Answer  aiid 
this  there  is  an  answer  put  in,  and  issue  jomed;  and  the  in-  ^"^ 
formation  is  now  at  hearing,  and  the  original  cause  is  now  set 
down  for  farther  directions.    This  is  tiie  state  of  the  case,  of 
the  cause,  and  of  the  several  claims  of  the  parties. 

I  shall  now  proceed  to  consider  these  clamis  in  order. 

Firsts  the  claim  of  the  plaintiff.  Burgess,  as  heir  at  law,  ex 
parte  nuUemd,  in  default  of  an  heir  ex  parte  patemd. — This 
claim  I  see  no  ground  for,  considering  the  certificate  of  the 
Judges,  which  ford  Keeper  proposes  to  confirm.  The  ques- 
tions stated  for  B.  R.  have  left  the  point  open  to  the  maternal 
heir,  if  tiiere  was  any  ground  of  right;  and  *  their  answers  [  *1S9  ] 
have  effectuaDy  precludra  him,  in  case  he  has  no  equity.  And 
what  ground  of  equity  has  he?  What  has  been  insisted  on  is 
mere  matter  of  law,  and  would  open  ti^ie  questions  again  which 
are  concluded.  For,  by  the  deed  of  1718,  'tis  held  he  took 
nothing; — that  the  trustee  thereby  took  the  legal  estate,  and 
no  new  use  was  created  by  Mrs.  Harding.  The  only  thing 
suggested  by  that  side,  tiiat  has  tiie  colour  of  equity,  is, — That 
Mrs.  Harding  might  have  prayed  and  compelled  a  conveyance 
firom  the  trustee,  while  she  lived,  by  which  she  would  have 
been  seised  to  new  uses;  which,  in  default  of  heirs  ex  parte 
patemd,  would  have  gone  to  the  heirs  on  die  part  of  the  mo- 
ther: and,  that  it  is  a  rule  in  eguity,  "  That  what  ought  to  be 
done,  or  is  agreed  to  be  done,  is  looked  upon  as  done.*'  Had 
such  a  conveyance  been  executed,  it  would  have  been  Hke  a 
feoffinent  and  re-feoffinent,  and  have  made  her  seised  of  a  new 
use(/);  but  as  it  was  not  done,  the  consequence  insisted  on 

(/)  **  A  fine,  with  gnnt  tnd  render,  is  very  againit  the  tenant,  to  which  the  te- 
by  KNue  anthmities  said  to  be  tantamount  nant  hi  taO  eomes  in  as  ? oucliee,  the  oourK 
to  a  feoAnent  and  ic-feoftaent;  14  Vhi.  of  descent  will  not  be  altered  by  the  ex- 
Abr.  SS8,  pi.  5:  bat  the  prindpal  case  press  declaration  of  the  uses  to  the  tenant 
there  is  mUra;  but  all  the  authorities  are  In  tail  and  his  hehrs ;  Salk.  590  lAhbot  ▼. 
agreedastoafeoAnentandre-feoAnents  Bwtcm];  18  Vin.  Abr.  874,  pL  11."— 
6  T.  B.  105  [jRse  t.  SMmn]  i  and  nola,  MS.  Serf.  HiLt.— That  a  fine  Mr  dme, 
that  it  does  change  the  descendible  quality,  gnmt  ei  rmuUr  alters  the  descent,  see 
On  the  other  hand,  all  the  Utter  authoii-  FHos  t.  Lmtgford,  I  Show^  OS,  1  Salk. 
tics  are,  that  a  fine,  if  it  be  not  Mr  grmi  887,  Garth.  140,  Holt,  868.  If  a  tenant 
€i  renitr^  wiU  not  change  the  descendible  hi  tail  by  pmchase  under  a  marriage  set- 
qnality,  and  that  there  b  no  diifevenoe,  tlement  made  by  his  maternal  ancestor, 
whether  the  nse  result  or  be  expressly  de-  with  the  rererrion  in  fee  by  descent  tx 
dared.  Hok  81  {Camdm  t.  Ckrke],  to  parte  maiemd,  suffers  a  common  recovery 
the  contrary,  is  denied  in  8  P.  Wms.  188,  to  the  nse  oThhttself  hi  fee,  the  estate  wiU 
189  [JKrriffT.BbhopbfLliieofa].  Yet  descend  to  Us  hdis  «  ^orls  palirad;  be- 
though  there  Is  a  fine  and  uses  declared  to  cause  the  fee  acqidred  by  the  recovery 
make  a  tenant  toiheprmeipe,  and  a  reco-  will  descend  in  the  same  manner  as  the 
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will  not  follow;  for  nothing  is  looked  upon  in  equity  as  done, 
but  what  ougM  to  have  heen  done ;  not  what  mishi  have  been 
done.  Nor  will  equity  consider  things  in  that  tight  in  favour 
of  every  body;  but  only  of  those,  who  had  a  right  to  pray  it 
might  be  done.  The  rule  b,  that  it  shall  either  be  between 
the  parties  who  stipulate  what  is  to  be  done,  or  those  who 
stana  in  their  place.  Here  Mrs.  Harding  never  prayed  a  con- 
veyance, and  one  cannot  tell  whether  she  ever  would;  and  the 
maternal  heir  is  not  to  be  considered  as  a  privy  in  blood,  but  a 
mere  stranger.  This  very  cause  warrants  the  distinction  here 
taken;  t.  e.  with  regard  to  the  mill,  &c.  mentioned  in  the 
opinion  on  the  last  question.  It  stands  thus:  Nicholas  Hard- 
ing, after  haying  agreed  to  release  to  Chandler  the  equity  of 
redemption  of  a  moiety  in  the  mortgaged  premisses,  agrees  to 

Eurchase  of  Chandler  the  mill,  &c.  and  makes  Chandler  stipu- 
ite  to  convey  these  premisses  to  him  and  his  heirs,  or  such 
Crson  as  he  shoidd  direct.    The  equity  of  redemption  was  re- 
^       J      ised,  and  then  *  Chandler  stipidates  to  convey  to  Harding 

and  his  wife,  and  the  survivor  of  them,  and  the  heir  of  the 
[Thenftre  the    survivor.     The  consequence  is,  that  Mrs.  Harding  takes  this 
J^^^^Jj^**  estate,  not  as  the  old  use,  but  by  purchase  under  the  appoint- 
^i,1         "  ment  of  her  husband;  which  enlarges  the  course  of  aescent 
beyond  that  of  the  old  use.     And  since  what  is  covenanted  to 
be  done  is  considered  as  done,  the  mill  ffoes  in  a  course  of  de- 
scent (in  default  of  paternal  heirs)  to  the  neir  ex. parte  nuUemd. 
In  the  deed  of  1718,  there  is  nothing  like  such  a  covenant,  nor 
any  thing  which  shews,  she  intended  to  enlarge  the  course  of 
descent.  Wherefore,  under  these  circumstances,  as  the  opinion 
of  the  Judges  is  proposed  to  be  confirmed,  I  think  there  is  no 
ground  for  the  claim  of  the  maternal  heir. 

Secondly,  The  next  claim  is  on  behalf  of  the  Crown;  to 
which  there  are  two  preliminary  objections. 

Ist.  That  the  claim  of  the  Crown  is  premature;  there  being 
no  ofiice  found,  or  inquisition  taken,  to  find  a  title  in  the 
Crown.  There  are  cases  where  such  previous  step  is  neces- 
sary: where  the  Crown  wants  to  make  a  seizure,  and  to  take 
possession  of  the  freehold  and  inheritance;  there  its  title  must 
appear  by  matter  of  record,  whether  judicial  or  ministerial,  or 
whether  the  conveyance  itself  be  matter  of  record,  or  matter  of 
fact  founded  on  record. — ^This  is  the  constant  barrier  between 
the  Crown  and  the  subject;  and  the  effect  of  it  is,  to  put  the 
subject  on  interpleading  with  the  Crown,  by  traversing  its  title 
or  setting  up  a  better,  in  a  monstrans  de  droit,  or  petition  of 
right.  The  judgment,  if  the  subject  succeeds,  is  amoveai 
mantis;  but  lie  loses  the  intermediate  profits,  which  are  ac- 
counted for  in  the  Exchequer;  4  Co.  65.  Baxter's  Case,  75. 
Finch.  825. — It  is  the  prerogative  of  the  Crown  not  to  inter- 
plead with  the  subject  before  they  take  possession. — But  it  is 


estate  tail  acquired  by  purcbaae  from  the 
maternal  ancestor  i  that  is,  to  his  paternal 
heirs;  MurHn  v.  Straelumt  5  T.  R.  107,  n. 


mte,  S2,  n.  (e) :  see  also  Goodrigkt  v. 
Wetts,  2  Dong.  771 ;  Doe  t.  Morgmt^ 
7  T.  B.  103. 
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said,  may  not  the  Crown,  where  it  has  a  legal  tide,  in  lenity  to  Bvnamu 
the  subject,  waive  that  prerogative,  and  interplead  with  the  ^bbatr 
subject,  as  one  subject  may  with  another? — Tis  clear  the  t  y  '■■» 
Crown  may.  The  office  is  circuitous,  expensive,  and  attended 
with  the  loss  of  mesne  profits  to  the  subject.  •  The  Crown  may 
refuse  to  alter  the  possession,  till  the  right  is  determined,  and 
*only  proceed  by  information  of  intrusion ;  even  where  they  have  [  •  131  ] 
a  legal  right,  on  an  office,  which  may  warrant  a  seizure.  But 
the  present  case  is  stronger ;  for  if  a  finding  for  the  Crown  had 
been,  under  office  and  inquisition,  it  must  have  been  frustless, 
ineffectual,  and/elo  de  se.  It  must  have  found  all  the  matters 
aforesaid :  Mrs.  Harding's  seisin ;  conveyance  to,  and  the  legal 
title  in.  Page ; — and  an  inquisition  will  not  entitle  the  Crown 
to  seize,  where  there  is  a  legal  title  in  possession  in  another. 
The  Crown  might  have  recourse  to  equity,  if  the  Crown  has 
any  equity.  It  was  said,  there  might  be  a  finding  for  the 
Crown,  on  an  equitable  title ;  HoUands  Case,  Aleyn  14.  But 
then  it  was  answered,  this  was  a  copyhold,  and  the  Crown 
could  not  hold  of  a  mesne  lord.  It  is  true,  that  in  fact  an  office 
was  found;  but  an  amoveas  manuM  was  awarded,  not  on  the 
merits  of  the  case  or  the  exceptions  there  taken  to  the  venire, 
but  an  objection  was  taken  by  the  Court  itself  to  the  commis- 
sion, that  there  was  no  direction  for  seizing.  This  was  an  ob- 
jection taken  probably  on  a  foresight,  that  as  to  the  merits  of 
the  case,  they  could  not  succeed.  Lord  H€$le  was  of  council 
for  the  Crown  in  Holland's  Case ;  and  he,  in  Sandy's  Case, 
Hardr.  488,  shews,  that  the  only  proper  remedy  for  the  Crown 
to  pursue  was  by  bill  in  equity.  He  says,  the  King  could  not 
have  entered  in  point  of  law,  and  a  bill  of  intrusion  did  not  lie ; 
and  the  only  proper  remedy  was  in  equity.  It  is  properlv  said, 
that  the  estates  being  copyhold  might  be  a  reason,  why  the 
equitable  remedy  was  not  pursued.  This  case  is  rather  an 
authority,  to  justify  the  remedy  now  pursued  by  the  Crown, 
than  one  to  found  an  obiection  on.  Therefore  the  objection 
for  want  of  office  is  groundless;  and  a  bill  or  information  is  the 
onW  proper  remedy  (^). 

Objection  2.  Tlus  is  not  the  proper  Court  for  the  Crown  to 
institute  a  suit  in;  but  it  should  have  been  a  Court  of  Revenue. 
This  is  a  strange  objection  to  be  made  in  any  case.  And,  as 
the  circumstances  are,  it  is  still  stranger  to  be  made  in  this ; 

(f)  "  Where  the  Kins's  tenant  is  in  pos-  terre-tenant  it  removed;  4  Rep.  58  a, 

scsnon,  and  dies  without  heir,  the  King  CommiMalhf  tf  Sadlen,    In  the  preient 

hath  not  only  a  legal  seinn,  aa  in  the  like  caie,  the  heir  of  the  funriving  trustee  was 

case  subjects  have ;  but  he  hath  an  actual .  in  seisin  and  possession,  and  therefore  the 

seisin.    Therefore  if  any  enter,  and  take  want  of  an  office  found  would  have  been 

the  profits,  though  no  office  be  found ;  yet  a  good  objection,  if  the  Crown's  title  had 

an  information  of  intrusion  may  be  pre-  been  legaL    For  wherever  an  office  is  ne- 

ferred  against  him,  who  entered;  but  when  cessary  to  vest  the  estate  in  the  Crown,  as 

another  is  in  seisin  and  possession  at  the  in  the  case  of  a  purchase  by  an  alien,  there 

time  of  the  escheat,  as  if  the  king's  tenant  there  must  be  an  office  found,  before  the 

is  disseised  and  dies  without  heir,  or  if  an  title  of  the  Crown  can  be  determined ; 

alien  born,  or  the  alienee  in  mortmahi  is  Pirker,  15S,  153, 161, 169  [A,  O.  v.  Du- 

disMised,  and  alltMsis  found  by  office;  pUuU]:*  MS.Sery.HiLh. — See  also  Asam 

b  these  cases  the  King  shall  ndt  be  in  pos-  v.  A.  O.  9  Atk.  223 ;  16  Vin.  Abr;  Qgiet 

sesskm,  till  the  possession  and  seisin  of  the  (D;  pL  15;  Com.  Dig.  Prmng.  (D  70). 


ISl  miMLY  TBRM,  33  GEO.  IL  €HAH. 


BoBom  beeaiuei  though  the  Crown  may  inBbt  on  being  sued  in  its  own 
prosper  Covart,  yet  it  may  sue  in  what  Court  it  pleases :  Fineh, 
84(A).    It  may  bring  a  quare  mpedii  or  writ  of  escheat  in  B.R.; 


Wbbatr. 


[  ^132  ]  it  may  haye  a  quare impedU  in  Jl|«  R.|  though  there  has  beena 
recoyery  in  C.  B.  But  it  is  yet  more  extraordmary  in  this 
case^  as  the  Crown  mi^ht  have  made  the  objection;  and  yet 
waived  it|  and  filed  its  mformation  in  the  same  Court,  where 
the  cause  was  instituted;  otherwise,  all  the  proceedings  in  the 
original  cause  had  been  fruitless,  and  the  Crown  m£ht  have 
then  gone  into  [the]  Exchequer :  in  return  for  which  indulgence, 
ibis  ol^ection  is  now  made.  But  if  any  one  else  could  have 
piade  the  objectiop.  Burgess  cannot;  for  he  brought  the  Crown 
here  first,  and  so  is  estopped.  In  Sir  Johm  WardetCg  Case 
before  Lord  TalboU  there  was  an  objection  for  want  of  juris- 
diction here,  and  that  the  matter  was  properly  triable  at  law. 
But  it  being  disclosed,  that  he  had  filed  a  cross  bill,  the  Court 
did  not  enter  into  that  objection ;  but  said,  the  defendant  had 
gioen  a  jurisdiction.  This  brings  me  to  consider  the  merits  of 
the  daim  of  the  Crown. 

The  great  question  is,  whether  the  Crown  has  a  right  to 
a  conveyance  of  the  legal  estate  from  Mrs.  Harding's  trustee, 
as  an  equitable  escheat,  by  the  death  of  Mrs.  Harding  without 
heirs  on  the  part  of  the  fa&er,  from  whom  the  estate  descended 
to  her. 

I  shall  consider  the  right  of  escheat,  in  three  lights. 

First f  In  what  situation  it  stood  in  respect  to  conveyance  at 
common  law,  before  the  invention  of  uses. 

Secondly^  In  what  situation  it  stood  with  respect  to  convey- 
ance to  uses,  before  the  statute  of  uses  was  made. 

Thirdly f  How  it  stands  since  that  statute,  and  now,  with 
reffard  to  trusts. 

The  result  and  application  of  the  whole  will  decide  the 
questicHi,  how  far  the  Crown  is,  or  is  not,  in  equity  entitled  to 
]  a  conveyance,  from  a  trustee  or  those  in  his  place.  *In  treat- 
ing these  points,  one  might  expatiate  into  a  curious  field  of 
learning,  from  the  ^ters  on  allodial  and  feodal  property;  but 
as  the  doctrine  of  tenures  was  never  whoUy  adoptcwi  into  our 
constitution,  the  difierent  {periods  of  our  laws  cannot  be  ac- 
counted for  (torn  a  strict  notion  o£  feuds.  So  that  it  would  be 
perplexing  tiie  case  to  go  into^  the  general  learning.  I  shall 
therefore  only  have  recourse  to  it  occasionally,  so  far  as  I  find, 
by  our  own  writers,  it  is  now  adopted  into  our  constitution.  In 
other  respects,  that  law  is  of  no  more  use  than  the  Roman  law. 
It  serves  for  ornament  and  iUustntion. 

1.  Consider  how  escheats  stood  at  common  law,  before  uses 
were  invented.    An  escheat  was,  in  its  nature,/eod(aA    A  feud 

(A)  ''  Vide  CidTt  Ca.  in  Bzchequer,  7  A.  O.  perceiving  the  opinion  of  the  Court, 

^ep.  18  b,  where  Cedi  filed  a  biU  in  the  uUerkuprotiqKimmvmUi  IlHd.  80  a.    It 

Ezc  Chamb.  for  relief  against  a  bond  to  the  is  not  mentioned*  who  was  the  defimdant  s 

Qneen,  for  which  process  was  sued  ont  of  but  it  seema  it  most  have  been  the  A.  G. 

the  Exch.,  and  his  bill  was  founded  on  only,  for  the  Queen  could  not"  MS,  Stn* 

staL  33  U.  8,  c.  39,  a.  79.    The  Court  Hill.    See  16  Vm.  Abr.  Frmrog,  (Z.) ; 

was  of  opinion  to  relieve  hun;  but  the  Com.  Dig.  Id.  (D  85). 
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was  the  right  which  a  tenant  had  to^enjoy  hnda,  &c.  rendering      bueobm 
to  the  IcNpd  the  duties  and  services  resenred  to  him  hy  con-  •. 

tracL  On  the  other  hand,  a  right  remained  in  the  lord  (aAer  .  Wheatb^ 
a  grant  made)  caUed  a  seignory,  consisting  of  services  to  be 
performed  by  the  tenant,  and  a  right  to  have  the  land  returned, 
on  the  exfMration  of  die  grant,  as  a  reversion :  a  riffht  afterwards 
called  an  escheat.  And  as  die  grant  was  more  or  less  extensive, 
the  reversion  was  more  or  less  remote :  for  die  feuds  were  some- 
times temporary,  sometimes  hereditary;  and  a  temporary  one 
ended  on  the  grantee's  death.  Sir  Henry  Spelman  takes  notice 
only  of  hereditary  feuds,  nor  do  our  own  laws.  And  though 
it  may  seem  a  paradox  to  modem  ears,  a  feoffinent  to  A.  and 
his  heirs  did  not  pass  a  iSee-simple  originally,  in  die  sense  we 
now  use  it;  but  only  an  estate  to  he  enjoyed  as  a  merum 
beneficiums  without  power  of  alienation,  in  prejudice  of  the 
heir  or  the  lord.  And  the  heirs  took  it  successively  as  an 
usufructuaiy  interest;  and  in  default  of  heirs,  the  land  escheated 
or  reperied  strictly  speaking.  If  there  was  an  heir,  and  by  legal 
impediment  he  cbuUi  not  takei  the  land  escheaimL  Bracton 
fo.  23  a;  46  Edw.  8,  pL  4;  Bro«  Escheat,  pi.  2.  In  short  the 
ret>erter  took  place,  when  die  grant  ex|Hrea  naturally,  and  the 
heirs  failed  in  length  of  time.  In  case  of  *escheait  it  was  cut  [  *  134  ] 
off  by  civil  law  impediment,  and  was  an  accidental  determina- 
tion of  it.  The  heir  took  by  purchase,  and  independent  of  the 
ancestor.  He  could  not  aben:  nor  could  the  lord  alien  the 
seiffnonr,  without  the  consult  of  the  tenant.  Afterwards  the 
right  of  the  lord  ffraduaUy  underwent  several  variations }  which 
tended  to  dinuniw  the  interest  of  the  heir  and  the  lord,  and  to 
increase  that  of  the  tenant  s  so  is  Spelman,  c.  1.  The  first  va- 
riation was,  when  the  power  of  alienation,  with  leave  of  the 
lord,  was  introduced,  then  the  heir  no  longer  took  independent 
of  the  ancestor;  but,  what  the  ancestor  pleased  to  leave  him, 
and  bv  descetU  from  hfan.  In  Bracton's  time,  a  doubt  arose 
how  the  heir  took.  Some  thought  he  was  co-infeolFed  with 
the  ancestor,  and  that  he  took  by  purchase  from  the  donor. 
Others  held  (which  opinion  prevailed  in  Bracton's  thne)  that  he 
took  by  descent.  This  accounts  for  what  is  said  In  SiMt.  836, 
that  a  fonnedon  id  descender  did  not  lie  at  common  law  of  an 
estate>tail,  because  the  issue  took  by  descent :  but  though  he 
lays  down  the  law,  he  don't  give  the  reason.  Therefore,  if  die 
ancestor  aUeaed,  die  h^  was  defisated;  and  the  effbct  to  the 
I<Mrd  was  <mly  in  die  dianee  of  the  escheat,  from  the  change  of 
the  tenant,  our.  frcnn  grantee  to  alienee. 

The  next  step  in  favour  of  the  tenant  was,  to  alien  without 
licMMfe }  fbr  which  purpose^  a  larger  grant  was  necessary,  i.  e. 
to  hsn,  his  heirs^  rad  a$signg»  This  gave  the  standfii^  right 
of  ahenations.  Bracton,  1. 2,  c.  6,  s.  1 ,» foL  1 7.  So  the  tenant 
could  alien  and  change  the  escheat^  and  the  lotd  was  obliged 
to  warraht  such  afienee.  The  only  restriction  on  the  tenant 
was,  that  he  could  not  prejudice  the  lord,  by  lessening  the 
services  reserved.    Bract,  fo.  23  b. 

The  next  privilege  to  the  tenant  was,  that  he  might  alien, 
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BuRGEM      where  the  grant  was  only  to  him  and  his  heirs.    2  Inst.^  66, 

«•  gives  the  reason,  that  such  a  tenant  was  not  to  be  restrained 

Wheate.      g,^j^  alienation.     It  was  acainst  the  nature  and  purity  of  an 

estate  infeo£fed  at  common  law.  This  was  in  effect  only  a  right 

of  alienation  sans  notice. 

The  next  step  effected  the  right  of  escheat;  which  was  not 
only  to  alien,  but  to  charge  or  incumber,  the  feud.  And  the  lord 
[  ♦  135  ]  *  was  to  take  it,  subject  to  such  incumbrance.  Wright's  Ten. 
117;  Spehn.  21,  23;  Bract.  382,  §  8.  This  power  of  incum- 
bering was  more  prejudicial  to  the  riffht  of  escheat,  than  the 
power  of  alienation  was.  That  only  changed  the  chance;  but 
by  the  incumbrances,  more  or  less,  the  escheat  was  in  propor- 
tion defeated.  However,  it  was  still  only  subject  to  the  acts 
of  the  tenant. 

The  lord's  ri^ht  was  still  farther  affected  by  acts  of  Parlia- 
ment and  judicial  determinations;  which  subjected  the  land, 
not  only  to  acts  of  the  tenant,  but  of  the  law  on  the  tenant's 
account.  Stat.  Westm.  2,  subjected  the  moiety  of  the  tenant's 
land  to  elegit;  statutes  Merchant  and  Staple  (13  Ed.  1,  and 
27  Ed.  3),  affected  the  whole  feud  for  the  tenant's  debt,  even 
in  the  hands  of  the  heir.  Bro.  Dower,  pi.  64:  It  became  also 
subject  to  the  dower  of  the  wife.  The  books  have  omitted 
the  title  of  original  reverter;  but  the  escheat  is  said  to  be  a 
compensation  to  the  lord,  for  the  loss  of  services:  Quia  homct- 
gium  et  servitium  amisit.  So  is  F.  N.  B.  tit.  Escheat,  A«  The 
right  of  reverter  is  quite  omitted  out  of  the  definition. — ^This, 
before  the  invention  of  uses. 

2.  How  escheats  stood  after  the  introduction  of  uses,  when 
the  tenant  might  sever  the  legal  from  the  beneficial  interest. 
Then  the  two  interests  were  considered  as  two  distinct  sorts  of 

f)roperty,  in  different  persons.  The  cestuy  que  use  was  no 
onger  tenant  at  law,  nor  was  the  land  Uabie  to  be  subjected 
to  his  incumbrances,  as  dower,  executions,  &c.  ChuMeigVs 
Case  (t).  But  though  the  land  was  not  liable  at  law,  on  ac- 
count of  the  cestuy  que  use,  yet  it  was  still  liable  on  account  of 
the  feoffee  to  uses.  JBro.  Feoffment  to  Uses,  pi.  10.  Poph.  (*). 
This  defeated  the  creditors  of  cestuy  que  use,  and  was  found 
inconvenient.  Persons  having  actions  against  him  were  de- 
feated. Tenancy  in  dower,  and  by  curtesy,  was  gone;  and 
therefore,  several  statutes  in  favour  of  creditors  were  made  to 
restore  all  the  claims  against  cestuy  que  use.  Bacon,  vol.  2,  of 
Uses.  Thus,  4  H.  7,  19  H.  7,  c.  16,  and  others  were  made, 
to  restore  the  fruits  of  tenure  to  the  lord,  against  cestuy  que 
[  ♦ISe  ]  use;  *as  wardship,  heriot,  relief.  Yet,  none  were  made  to 
restore  the  loss  of  escheat;  which,  as  Spelman  observes,  is  not 
only  the  fruit  of  tenure,  but  the  very  tree  itself.— Thus  it  was, 
tiU  the  making  of  statute  of  uses. 

3.  That  statute  united  them,  but  they  still  continued  under 
the  nam6  of  trusts,  as  a  divided  interest.   It  was  done  by  Ihnit- 

(t)  1  Rep,  120  a. 
{Jt)  P.  3»  Earl  of  Bt^d  v,  Russel;  see  also  Hardr.  469;  S  Ves.  Sen.  «3S-4. 
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ing  the  iise  to  the  feoffee^  who  waa  declared  a  trustee.  There  Bokoku 
was  one  use  which  the  statute  did  execute,  and  another  which  w  **  •- 
it  did  notl  So  trusts  succeeded  uses.  AUusque  et  idem  ntu-  ^  ^  9 
citur.  And  as  a  use  could  not  be  on  a  use,  it  took  the  name 
of  a  trust;  and,  as  the  law  would  not  meddle  with  a  use  on  a 
use,  equity  therefore  does.  This  brings  me  to  consider  the 
nature  of  this  use,  with  respect  to  an  escheat.  It  has  been 
contended  on  the  part  of  the  Crown,  that  equity  is  to  be  con- 
sidered as  a  thing  of  yesterday:  That  trusts  were  not  come  to 
any  maturity,  nor  governed  by  any  settled  principles,  even  in 
1718:  That  it  was  left  to  the  judge  in  equity,  whether  to  ob- 
serve the  rules  of  law,  with  respect  to  uses,  or  to  depart  from 
them:  That,  as  to  tenancy  bv  curtesy  and  tenancy  m  dower, 
equity  differed  from  itself.  All  this  is  to  be  considered;  and 
part  of  it  is  a  melancholy  representation  of  a  Court  of  equity. 
As  to  its  pedigree,  one  may  with  pleasure  observe,  that  equity 
is  as  old  as  Bracton,  who,  fo.  23  b,  distinguishes  how  it  would 
be  secundum  €equitaiem,  and  how  secundum  rigarem  juris. 
When  once  it  existed,  it  must  have  its  rules  and  principles, 
like  other  artificial  systems.  It  was  not  a  perfect  system.  New 
cases  begat  new,  but  not  contradictory  rules  to  die  old  ones. 
When  once  a  trust  became  the  object  of  equity,  the  same  go- 
verning principles  were  observed  in  trusts,  as  before  in  uses. 
The  analogy,  as  to  the  outlines  of  each,  is  apparent.  Bacon, 
Liaw  of  Uses,  57.  Uses  took  place  from  a  reasonable  cause, 
to  give  men  power  to  dispose  of  their  own:  So  did  trusts  from 
the  convenience  of  families.  This,  the  only  motive  that  made 
mankind  endure  *uses  and  trusts;  Bacon,  80.  A  conveyance  [  *137  ] 
with  consideration  without  notice  bars  a  trust;  so  it  did  an 
use;  2  Roll.  Rep.  But  it  is  not  barred  in  trustee's  hands,  or 
in  the  hands  of  purchasers  with  notice,  or  without  considera^ 
tion.  As  to  the  construction  of  trusts,  the  intention  of  a  per- 
son creating  a  trust  chiefly  governs,  where  not  against  good 
policy  in  its  construction;  Hardr.  494;  Bacon,  79.  So  it  was 
as  to  uses — trusts  and  uses  not  only  a^ee  in  these  particulars, 
but  in  the  different  construction  of  deeds  in  law  and  equity. 
At  law  the  legal  operation  controls  the  intent,  but  in  equity 
the  intent  controls  the  legal  operation  of  the  deed.  It  is  not 
sufficient  to  single  out  a  few  instances  and  exceptions,  which 
no  rule  is  without,  and  which  besides,  in  this  case,  I  think  are 
sufficiently  accoimted  for  otherwise.  But  it  is  said,  the  rule 
of  uses  was  narrow  and  inconvenient,  and  that  equity  adapts  to 
trusts,  not  so  much  the  rule  of  uses,  as  the  consequences  of 
law: — ^That  trusts  are  alienable,  will  descend  ab  iniestaiOy  and 
be  liable  to,  and  capable  of,  the  same  limitations  and  succes- 
sions; are  valid  ana  void  on  the  same  principles  (except  the 
case  of  dower,  which  proves  the  rule);  and  that  in  tenancy  by 
curtesy,  equity  agrees  with  the  system  of  law. 

These  are  objections  all  foimded  on  one  principle.  The 
analogy  must ,  be  confined,  both  in  uses  and  trusts,  to  those 
cases,  where  they  are  considered  as  distinct  from  the  legal 
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BoBOEM      €BtftCe.    In  Other  cases,  both  uses  and  trasts  will  fall  within  the 
^  rules  of  law.    This  is  reasonable,  because  there  is  no  necessity 

.  ^^''^  .  of  departing  from  them.  It  is  said  they  are  both  alienable  by 
like  conveyanoesi  &c«  But  this  don't  prove  equity  in  construc- 
tion of  trusts  to  go  by  a  different  nue  firom  the  law  in  con- 
struction of  uses;  for  uses  went  by  this  rule,  and  equity  would 
not  vary  from  the  law  unnecessarily.  Anderson  says,  in  Chud- 
leigKs  Case  (Bacon,  78),  there  may  be  a  posse^nofrairis  of  an 
use  (it).  It  is  no  more  than  saying,  the  Chancellor  held  con- 
sultation with  the  rules  of  law,  where  [there  was]  no  reason  to 

[  *138  ]  go  against  them.  The  instances  prove  the  agreement  *  be- 
tween uses  and  trusts;  they  agree  with  the  legal  system.  And 
the  case  of  tenant  by  curtesy  is  an  exception  to  this  rule. 
Equity  does  allow  a  tenant  by  the  curtesy  of  a  trust  contrary 
to  the  rules  of  law.  Perkins  69,  §S49;  and  409,  §  457(0.  But 
this  instance  of  deviation  is  not  to  be  argued  upon  to  conse- 
quences. It  seems  to  have  prevailed  unaccountably,  and  against 
the  opinion  of  the  Judges  themselves.  It  seems  to  have  taken 
its  rise  in  Lord  SameriM  time,  Pr.  Chane.  67;  in  SneU  against 
Clay^  2  Vem.  3^,  tenancy  per  curtesy  was  allowed  of  a  trust, 
though  there  was  an  outstanding  term.  Braum  against  Gibkt, 
97  (m).  In  Banis  against  SuHan,  2  Wms.  (»),  Sir  Joseph 
Jeiyll  makes  an  observation  on  Lord  Somers  avoiding  the  au^ 
thority  of  his  own  determinatioD,  and  that  he  intunated  a  dis- 
approbati<«  of  his  own  distinction  between  a  use  and  a  trust 
Sweetapple  acainst  Bhdon,  2  Vem.  £86,  was  the  next*  Taken 
for  granted,  there  should  be  no  tenancy  ocr  curtesy  or  in  dower 
of  a  trust.  It  is  true  Lord  Keeper  Wrigld  held  otherwise, 
and  allowed  a  tenancy  per  curtesy  of  money  to  be  laid  out  in 
lands.  I  think  this  precedent  don't  seem  fit  to  be  allowed ;  be- 
cause the  will,  on  which  that  determination  was,  admitted  a 
doubt,  whether  the  wife  was  tenant  in  tail.  It  is  mentioned  in 
Pr.  Ch.  536.  This  has  a  correkte  to  the  time  of  her  dyuig, 
the  brothers  and  sisters  then  living.  In  Banks  against  Sut- 
ton, Sir  Joseph  JekyU  don't  approve  any  wh^e  of  Sweetapple 
against  Bhdon,  Aiid  though  he  held  the  wife  dowable  tnere 
of  an  equitable  estate,  yet  he  did  it  on  particular  reasons;  be- 
cause it  was  a  trust  created  by  the  ancestor  of  the  husband, 
and  not  the  husband  himself.  This  is  too  precarious  reason- 
ing to  go  upon.  The  husband  found  the  estate  subject  to  the 
trust  created  by  the  ancestor.  Who  can  say  that  he  intended 
the  wife  not  to  be  dowable!  Who  can  say  that,  if  he  had  not 
found  the  estate  waiei  a  trust,  he  might  not  have  created  such 
a  trust?  The  next  endeav<rar  was  to  bring  the  husband  down 
to  a  par  with  the  wife.   But  this  was  denied  in  Giopfiit  against 

(k)  Mr.  Eden  obMrret,  that  tfab  b  •  Beark  t.  Grwnbank,  1  Ves.  Sen.  S9S; 

mistake;  «  that  Andermm,  C.  J,,  did  Craiy  8  Atk.  S95,  7tS}   Hwg.  Ca  Lk.  M  a, 

and  profottiHlly  contett  tha  vulgar  opiftkmy  [n.  ]<MI]. 

that  there  might  be  a  poitesiiofratris  of  a  (m)  Pr.  Cbanc. 

lue;"  Bac.  on  Uses,  11.  (n)  P.  7<K);  see  also  Forder  t.  -Watle, 

.(/)  WaiU  ▼.  Boa,   IP.  Was.  108;  4  Braw  a  C.  5S1{  Harg.  Go.  Lit.  Slh. 
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Homer  (p)  I  Aiiormef^Gemeral  agMsmt  Seoi{p)9  and  in  Good-      bomem 

wm  against  Wmimore{q),perhoitdHardwieie,  174^^.  Cos-  *• 

bom  againat  /w£ir<r);  limhand  darned  to  be  tenant  per  cw-  >  ^»«^«-  . 

tesy,  by  Sir  J.  JekyUf  but  that  was  reversed.    It  is,  I  own, 

almost  a  reproach  to  a  Court  of  equi^;  but  shall  not  equity  r    •  jgg    i 

therefinre  fimow  the  rule  of  uses?  shall  it  make  another  rule 

deviating  from  that?  I  think  that  tfa^e  ought  to  be  a  ccm- 

fonnity  m  trusts  and  uses,  and  that  this  case  of  tenancy  tier 

curtesy,  which  is  different,  ou^t  to  be  the  only  one,  and  mat 

there  the  bounds  are  fixed:  Hardr.  404;  Atiomey^General 

against  Scot;  Lord  Caeetdry's  Case.  Equity,  in  detennining 

trusts,  has  observed  the  nues  of  law  touching  uses,  unless 

there  was  a  reason  to  the  contrary:  And  the  mstance  of  te« 

nant  per  curtesy  does  not  furnish  any  reason* 

Havinff  considered  the  right  of  escheat,  and  how  affiwted  at 
common  law  by  conv^ances  to  uses — and  since  upon  trusts; 
I  shall  now  apply  the  rules  and  principles  coUectra  from  the 
fbreffoing  considerations  to  the  case  in  question,  and  see  what 
conclusion  arises  from  thence,  and  how  far  the  conclusion  I 
shall  draw  is  warranted  by  law  and  reason.  And  under  this 
head  I  will  consider  what  arguments  have  been  urged  against 
it.  Suppose  Mrs.  Hardinff,  feoffee  at  common  law  of  a  trust 
estate,  had  aliened  to  Sir  F.  Page,  she  wo«dd  have  substituted 
him  [as]  an  alienee  instead  6S  herself  for  services  and  escheat 
If  an  escheat  had  fidlen,  which  depended  not  on  her  delin- 
quemnr,  would  the  lord  have  been  entitled?  This  is  dear.  Sup- 
pose Mrs.  Harding  attainted  (rf  treason  or  felony,  the  lord 
would  not  have  been  entitled.  But  the  Crown  says,  she  had 
reserved  to  herself  the  equitable  interest.  It  will  be  necessary 
then  to  consider  how  the  Crown  would  be  affected  by  a  use, 
suppoainff  it  had  been  a  feoffinent  to  use  made  to  Sir  F.  Page. 
Would  me  lord's  condition  with  respect  to  an  escheat  have 
been  bettered  by  such  a  conveyance  at  common  law?  I  think, 
it  would  have  been  worse.  He  would  not  have  been  entitled 
to  an  esdieat  (m  Mrs.  Harding's  felony.  5  Ed.  4,  pL  18,  fo. 
7  b;  Authority  in  point  against  the  lord's  daim,  and  questions 
who  should  have  it.  If  the  lord  is  at  law  entitled  to  escheat, 
on  death  without  heirs,  or  attainder  of  feoffee  to  uses,  and  not 
on  death,  &c.  of  cesiuy  que  use,  it  strengthens  the  authority  of 
the  case;  that  if  it  had  oeen  determinra  otherwise,  in  fiivour 
of  the  lord,  it  would  have  given  him  a  douUe  chance  for  his 
escheat.  •Brooke  pL  34^  agrees  the  lotd  shall  not  have  it,  [  *  140  ] 
nor  the  heir  (by  reason  of  coiruptioa  of  Uood)  and  that  feoffee 
shall  retain  it  to  has  own  use.  And  though  wis  is  introduced 
by  an  ideo  ndekur  in  a  modest  manner,  yet  many  of  his  opin- 
ions are  so  introduced,  and  have  genearaQy  been  thought  of 
very  great  authority.    Lord  Bacon,  79,  confirms  it;  f<Nr,  he 


(E^' 


(«)  a  p.  Wall.  SSS.  tlw  0M«  of  an  cqvity  of  redempCkm;  and 

(/»)  Forest.  138.  Lord  Hgrdwiekt  decreed  tfao  hutband  to 

(q)  2  Atk.  5%5.  be  tenant  by  curtesy  of  it,  overruling  tbe 

r)  I  Atk.  aoa,   7  Vin.  Abr.  Cwiesy,  dediion  of  Sir  /.  JekpU. 
pL  23,  very  fully  reported.    It  was 


Wheats. 
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BoEflBM  saysy  the  lord  shall  not  hare  it,  because  he  has  a  tenant  by 
.!I\«.  tiue:  and  then  difiers  firom  Brooke,  who  gives  it  to  the  feoffee 
for  his  own  use,  and  says  feoffee  shall  retain  it  either  inpios 
U8US,  or  the  will  of  the  feoffor.  This  seems  to  arise  from  an 
old  notion,  that  a  man's  estate  should  be  disposed  of  in  pios 
usus  (when  there  was  no  owner)  in  like  manner  as  the  ordinary 
used  to  take  an  intestate's  effects  pro  salute  amnue.  But  Brooke's 
notion  is  not  so  strange,  even  by  Lord  Bacon's  own  account. 
From  these  authorities  it  is  clear,  that  if  Mrs.  Harding  had 
been  cestuy  que  use  and  attainted,  the  lord  would  not  have 
been  entitled  to  the  escheat.  How  then  does  the  case  stand  as 
a  trust? .  It  is  clear  that  the  Crown  at  law  is  not  entitled  in  case 
of  a  use;  then  if  trusts  in  equity  are  analogous  to  uses  at  law, 
(and  I  think  they  are)  neither  will  the  Crown  be  entitled  in  case 
of  a  trust  in  equity.  Yet  the  question  will  not  depend  merely 
on  that  analogy,  but  on  other  arguments  and  authorities  in 
point. 

Sir  George  Sandy's  Case  (s)  is  in  point,  and  that  and  the  5 
Ed.  4.  mutually  strengthen  each  otner.     Freeman  is  rather 
more  accurate  than  Hardres.     As  Lord  Hale  had  an  analyti- 
cal head,  it  will  give  a  clearer  idea  of  the  strength  of  his  argu* 
ment,  to  give  an  analysis  of  it.     He  first  states  several  cases 
where  trusts  are  forfeited,  as  for  treason,  by  statute; — for 
alienage,  by  prerogative;  for  a  debt  to  the  Crown,  partly  by 
statute,  partly  by  prerogative,  and  partly  by  cursus  scacchariif 
or  the  course  of  revenue.    Then  he  distinguishes  these  casea^ 
from  an  escheat,  as  founded  on  a  different  ground,  for  want  of 
tenant.     Then  he  goes  to  a  term;  and  gives  reasons  why  a 
trust  of  a  term  cannot  be  forfeited.     Then  comes  to  his  oon- 
clusion;  if  not  a  chattel,  then  not  forfeitable;  if  a  chattel.  Free- 
man never  had  it  to  forfeit.    I  think  this  good  sense,  as  well  a& 
good  law. 
[    *  141     ]       *  As  to  the  inheritance,  the  lord  is  entitled  to  services,  ^vidiile 
tenant  has  the  land;  when  no  tenant  to  perform  the  one,  or* 
hold  the  other,  the  lord  shall  have  it.    Here  is  a  tenant  dejwre 
to  perform  them ;  and  so  no  forfeiture.    Trinity  College  against 
Brown,  1  Vem.  441,  goes  on  the  same  principle;  the  legal 
tenant  [was]  then  living,  therefore  the  best  beast  of  cestuy  que 
trust  not  liable. 

Some  objections  were  made  to  Sandy's  Case.  It  was  said  to- 
be  a  compassionate  case.  Much  may  be  said  of  the  charity 
of  Lord  Ilale.  He  was  obUged  to  mention  the  relations  of  the 
person  murdered.  But  I  meet  with  it  only  once;  so  far  is  he 
from  including  any  thing  to  conciliate  the  passions  of  mankind, 
as  an  ingredient  to  his  determination.  "Twas  said  he  was  a 
young  jud^e.— He  had  at  that  time  a  great  deal  of  experience, 
and  his  abilities  were  very  great.  I  have  seen  determinations 
of  the  commissioners,  during  the  interregnum,  that  do  him  great 
honour.     The  Case  of  Sir  George  Sandys  was  dependmg  a 

(«)  Hardr.  4S8,  2  Frecm.  129,  1  Sid.  403,  1  Hale  H.  P.  C.  249;.  dttd  alto  ia 
J.  G,  V.  DupUsiitf  Parker,  156. 


HILARY  TERM,  82  OBO.  IL  CHAM.  141 

r^t  many  years; — argued  by  very  great  men:  P.  17  Car.  9,      BuaaBss 
M.  20  Car.  2;  and  tnis  adqis  great  weight  to  the  authority.  *- 

21  Car.  S,  Hale  and  Trevor  gave  their  opinions.  It  is  said,  hkatb. 
that  only  <iro  judges  gave  opinions; — ^but  no  one  can  suppose 
that  there  were  but  two  judges  during  four  years  in  that  Court. 
If  they  differed,  Hale  would  never  have  given  his  opinion  with- 
4>ut  mentioning  it.  In  his  Pleas  of  the  Crown  (^),  he  says  that 
it  was  una  voce  resolved,  so  no  doubt  but  all  the  judges  of  the 
Court  concurred.  It  plainly  appears  it  underwent  ms  serious 
consideration  on  second  thoughts,  by  the  manner  he  ranges  his 
argument,  in  his  Pleas  of  the  Crown,  different  from  what  he 
did  before.  'Tis  said.  Hale  goes  on  wrong  principles;  for 
right  of  escheat  is  not  founded  on  want  of  a  tenant  but  of  an 
heir,  and  as  an  heir  was  wanting,  the  estate  should  have  es- 
cheated. But  I  think  escheat  not  founded  on  want  o{heir,  but 
of  tenani  to  perform  the  services.  Fitzherbert  (r),  who  is  most 
accurate,  expressly  puts  it  upon  that  footing.  Some  books  may 
use  the  expression,  "for  want  of  heirs:*'  but  I  believe  its  pro- 
miscuous use  is  owing  to  this,  that  before  power  of  aUenation 
want  of  tenant  and  heir  was  the  same  thing,  *for  at  the  death  [  *  14^  ] 
of  the  ancestor  none  but  the  heir  could  be  tenant.  Another 
objection  is,  that  Hale  supposes  the  land  subject  to  trust  will, 
on  the  trustee's  attainder,  or  death  sans  heir,  escheat  to  the 
Crown  discharged  of  the  trust:  whereas  in  equity  it  will  be 
liable  to  the  trust.  And  so  said,  if  the  lord  takes  the  estate 
subject  to  the  trust,  he  ought  to  have,  in  return,  a  reciprocal 
benefit  on  the  death  of  cestuy  que  trust  without  heir.  I  think 
this  position  and  inference  not  warranted  by  any  judicial  deter- 
minaition.  Pawlett  against  Attorney- General  {u)  and  Carter 
67  (to),  and  Pr.  Ch.  200  (x),  are  cited  to  support  it.  The  first, 
I  shall  consider  by  and  by;  the  others  are  mere  dictums  of 
judges,  collateral  and  foreign  to  the  matter  in  question.  In 
Carter  67,  the  question  was,  who  shoidd  be  considered  as  oc- 
4;upants.  As  to  what  Bridgman  says  in  Geary  against  Bear- 
crofty  the  whole  must  be  taken  together.  The  other  three 
judges  had  urged  the  argument  ah  inconvenienti,  and  Bridge 
man  answers  mem.  They  said,  a  man  conveys  lands  to  trus- 
tees, and  they  commit  felony,  his  lands  shall  be  forfeited,  though 
he  may  have  reUef  in  equity.  Bridgman  says,  though  equity 
may  reUeve,  yet  we  must  not  take  prejudice  from  equity  against 
arguments  at  law.  The  equitable  part  is  not  the  opinion  of 
Lord  Bridgman^  'tis  only  anticipating  an  equitable  objection 
that  midbt  be  made  against  it.  Whoever  looks  into  Geary 
against  liearcroft  will,  nine  out  of  ten,  be  of  opinion  with  the 
three  judges  against  Bn^idgman.  Now  if  he  was  mistaken  in 
\m  legal  point,  more  Ukely  lie  should  in  equity,  being  recently 
brougnt  mto  that  Court  from  being  a  chamber  conveyancer; 
and  on  a  writ  of  error  in  B.  R.  brought  on  Bridgman  s  opin- 
ion, the  Court  affirmed  the  judgment  of  the  three.     As  to 

(0  Vol.  i.  p.  250.  (w)  Geary  v.  Bearerqft. 

.    (v)  F.  N.  B.  337,  4to  ed.  \x)  EaU$  v.  Engkmd:  we  2  FonbL  Eq. 

(«)  Hardr.  465.'  170,  n.  (5th  ed.) 
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BuRGBSB      Pr.  Chan.  900,  Bales  affaanst  England^  the  same  expression 
Whbatb.      **  ^^^  ™  Vemon(]^),  and  this  was  a  very  extraordinary  me- 


dium of  proof,  of  ^ich  no  precedent  had  ever  been  before  him ; 
*tis  proving  incertumper  tBque  inceriumf  if  not  muUo  ineerHuM. 
Botn  the  sayings  of  Btidgman  aforesaid,  and  of  TVevor  here, 
have  not  the  least  relation  to  fhe  matter  in  question*  In  this 
[  *  143  ]  *last  case,  the  question  arose,  upon  die  death  of  a  trustee  for 
900/*  in  (be  life  of  the  testator,  whether  the  800/.  legacy  was 
lapsed.  Lord  Trevor  might  have  used  many  more  similar  and 
certain  instances.  PUi  against  Pelham  {z)  must  have  occurred 
to  him,  where  held,  thtt  death  of  trustee  would  make  no  alter- 
adon  in  respect  of  the  beneficial  interest.  Instances  where 
trustees  for  payment  of  legacies  have  died  in  testator's  life,  the 
estate  has  descended  to  their  heirs,  and  been  considered  as  a 
trust;  and  many  much  more  similar: — ^None  more  difficult  to 

Erove;  and  had  he  been  called  upon  to  prove  his  medium,  I 
elieve  he  could  not  have  done  it.  On  the  contrary,  I  believe, 
on  tbe  death  of  feoffee  to  uses  {sans  heir)  the  books  say  the 
lord  diall  take  the  fruits.  This  accidental  accruer  of  a  bene- 
fit comes  in  lieu  of  another  benefit,  and  eesHty  que  trust  seems 
no  more  relievable  in  this  case,  than  on  a  sale  without  notice 
by  the  trustee.  I  think  the  contrary  notion  has  been  intro- 
duced by  considering  an  escheat  on  the  foot  of  a  forfeiture. 
But  thev  diflfer  matenallv  not  only  in  the  manner  of  the  Crown's 
taking,  but  in  respect  or  the  consequences.  The  Crown  takes 
an  estate  by  forfeiture,  subject  to  me  engagements  and  incum- 
brances of  the  person  forfeiting  (a).  The  Crown  holds  in  this 
case  as  a  royal  trustee,  (for  a  forfeiture  itself  is  sometimes  caUed 
a  royal  escheat),  but  in  general  I  apprehend  an  escheat  is  taken 
free  from  any  equitable  claim.  If  a  forfeiture  is  resranted  by 
the  King,  the  grantee  is  a  tenant  in  capite  and  ail  mesne  te- 
nure is  extinct.  If  land  escheated  be  regranted,  he  shall  hold 
in  honour.  Therefore  the  position,  that  the  lord  takes  the 
escheat  subject  to  the  trust,  seem  not  warranted;  though  'tis 
not  necessary,  I  think,  to  give  an  opinion  upon  it  (6). 

But  supposing  the  position  alleged  to  be  true;  why  ought 
the  lord  to  nave  a  reciprocal  equity  on  the  death  of  cestuy  que 
trust  without  heirs?  What  was  cited  out  of  Liord  Nottingham 
was  the  argument  of  CouncQ,  who  throuffhout  confound  for- 
feitures and  escheats,  and  speak  of  attainders  in  general  with- 
out distinguishing,  whether  of  felony,  which  womd  create  an 
escheat;  or  of  treason,  which  would  create  a  forfeiture.  It  has 
[  *  144  ]  been  said,  the  Kmg  may  be  subject  when  in  the  post^  as  ♦when 
mortgagee  is  attainted,  and  shall  have  equi^  of  redemption, 
when  mortgagor  is  attainted,  for  the  trust  cnarges  the  land, 
when  non  egreditur  persond;  Sir  Saiathiel  Lovefs  Case,  Salk. 

.  C.  %  Vern.  466.  tny  escheated  manan,  fte.  shall  have  been 

Cb.  Ca.  177,  1  Ch.  R.  283.  liable  at  the  time  of  their  escheat,  and  to 

Duke  of  Bedford  ▼.  C^e,  2  Ves.  make  grants  to  trustees  for  the  executioQ 

Sen.  116.  of  such  trusts:  by  wUlch  it  appears,  that 

(b)  By  39  &  40  Geo.  3,  c  88,  s.  12,  it  was  thought,  that  the  Crown  had  not 

the  King  is  empowered  to  direct  the  exe-  that  power  without  the  Interference  of  the 


(a)  Du 


cution  of  any  trusU  or  purposes,  to  wliich      Legisbiture. 
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85,  where  there  was  a  saving  of  Mood,  it  was  contended  for-      Burgess 
feiture  did  not  take  place;  but  held  that  in  treason  it  would^  *'• 

though  in  case  of  escheat  it  would  not,  Tb  not  every  argu-  .  ^"^^^^^  ^ 
ment  in  law  or  logic  that  holds  e  eonoergo.  It  fails  here,  that 
the  lord  has  as  gCNod  a  right  as  the  other  had  against  the  lord. 
On  a  conveyance  of  land  at  common  law,  if  tenant  contracted 
a  debt,  and  the  land  was  extended,  the  lord  took  it  subject  to 
the  debt:  But  did  that  |^ve  the  lord  any  other  right  upon 
that  account?  The  lord  in  the  one  case  may  lose;  there- 
fore in  his  turn,  'tis  sud,  he  ought  to  sain.  But  there  should 
be  a  reciprocal  right  to  have  a  rec^vocal  equity,  and  this 
would  be  allowing  a  reciprocal  equity  without  a  reciprocal 
right.  Therefore  1  think  the  inference  drawn  is  not  warranted 
by  the  cases. 

Several  cases  have  been  mentioned  to  encounter  Sandy's 
Case.  Attamey-General  against  HoUand  Qn  Aleyn,  14,  &c.) 
was  cited  to  shew  the  King  shall  have  the  benefit  of  a  trust, 
as  well  as  of  a  legal  estate.  That  was  not  determined  upon 
the  merits;  but  Aleyn,  14,  and  also  Stiles  (e),  suppose  a  trust 
for  an  alien  did  go  to  the  Crown; — that  the  Crown  takes  bv 
prerogative:  At  common  law,  if  an  alien  purchased  and  took 
a  conveyance,  he  took  it  for  the  benefit  of  the  Crown,  by  pre- 
rogative. Afier  uses  invented,  'twas  necessary  to  settle  where 
the  use  should  go,  purchased  for  the  benefit  of  an  alien. 
Therefore  stat.  3  K.  2,  c.  5,  and  7  R.  2,  were  made  to  enforce 
the  common  law  prerogative,  which  else  had  been  evaded  by 
the  introduction  of  uses.  The  ground  of  it  was  orieinallv  a 
common  law  right;  and  if  a  trust  nad  b^n  created,  the  Kui£ 
would  have  been  entitled  to  the  trust  the  same  as  to  the  land. 
But  does  it  hold  therefore  that  a  trustee  takes  for  the  Crown 
on  death  of  eestuy  que  trust  f  The  difference  between  taking 
by  prerogative  and  escheat  is  material,  and  Lord  Hale  makes 
the  distinction. 

As  to  Pawlett  against  Atlomey-GeneraKd) — It  never  came 
on  upon  the  merits.  It  was  a  demurrer  only  to  a  bill  brought 
by  *  mortgagor.  The  mortgage  was  made  to  Edmund  Lud*  [  *145  ] 
low's  fiither,  and  descended  m>m  him  to  Edmund  the  secre- 
tary, and  in  con»squence  of  his  attainder,  was  seised  to  the  use 
of  the  Crown.  The  executors  of  the  father  were  entitled  to 
the  mortgage  money,  and  th^  put  in  suit  a  recognizance  en- 
tered into  aa  a  collateral  security  for  paying  the  money.  The 
Crown  seized  the  lands,  and  mortgagor  filed  a  bill,  and  made 
the  Attomcy-Greneral  and  Ludlow  parties.  The  Attorney  de- 
murred; said  the  remedy  taken  was  improper,  it  should  nave 
been  by  petition  ot^ace  and  favour ^  as  they  call  it,  but  meant 
of  right.  Hale  said,  equity  of  redemption  lay  against  the 
Crown,  but  as  to  the  remedy  or  manner  of  suing,  mat  was  a 
matter  of  high  nature;  but  he  held  the  executor,  and  not  the 
heir,  entitled  to  the  mortgage  monev*  These  are  the  circum- 
stances of  the  case*  What  says  Lord  Hale,  in  Pawlett' s  Case? 

(c)  Pp.  20,  40,  75,  90,  94,  R,  ▼.  HoOand,  {d)  Hardr.  465. 
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BuROBss      Tkat  though  by  the  attwider  of  treason,  the  estfite  was  for- 
o-  feited,  yet  it  was  liable  to  redemption  in  the  hands  of  the 

Whbate.      Crown.     What  does  he  hold  in  Sandy*8  Ca&e'i  that  a  trust 
estate  did  not  escheat  on  the  attainder  of  cestuy  que  trust  for 
felony.     The  consequence  is,  that  if  the  trustee  is  attainted, 
for  felony,  or  die  sans  heir,  the  estate  would  escheat  to  the 
Crown. 

There  is  a  distinction  between  the  cases,  a  double  difference 
between  this  and  Sandy's  Case.  One  is  escheat  for  felony, 
the  other  forfeiture  for  treason:  The  one  a  trust  only,  the  other 
an  equity  of  redemption.  The  distinction  between  an  escheat 
and  a  forfeiture  can't  be  disputed.  The  other  distinction  be- 
tween a  mere  trust  and  an  equity  of  redemption  is  rationally 
taken,  by  Hale,  in  Pawletfs  Case,  Hardr.  467.  I  conceive  a 
mortgage  is  not  a  mere  trust,  but  a  title  in  equity. — Id.  469,  he 
says,  a  trust  is  collateral  to  the  land,  and  created  by  contract  of 
the  party;  and  therefore  one  that  comes  in  en  le post  shall  not 
be  liable  to  it:  But  the  power  of  redemption  is  an  equitable 
risht  inherent  in  the  land,  and  binds  all  persons  in  the  post  or 
otherwise.  In  this  Lord  Hale  is  not  singular;  Lord  Notting- 
ham (MS.)  says,  an  equity  of  redemption  charges  the  land,  not 
a  trust;  therefore,  though  for  this  particular  purpose  (as  to  al- 
lowing husband  to  be  tenant  per  curtesy)  there  is  no  difference 
between  a  trust  and  an  equity  of  redemption;  yet  it  does  not 
£  *  146  ]  follow  that  they  run  quatuor  pedibus.  *  It  hath  been  hinted, 
that  Lord  Nottingham  seemed  to  think  it  deserved  fiirther 
consideration.  But  I  think  he  rather  approves  the  case.  His 
.  words  are  (MS.),  ''  In  Sir  George  Sandys  Case  (whose  son 
being  cestuy  que  trust  of  a  term,  and  attainted  of  felony) 
'twas  resolved  that  the  term  was  not  forfeited,  because  inherit- 
ance not  forfeited.  Unde  sequitur,  where  inheritance  is  for- 
feited, term  is  forfeited.  I  therefore  think  Sir  George  Sandys 
Case  is  unimpeached." 

But  then  'tis  endeavoured  to  bring  the  lord  within  the  trusts 
of  the  deed  of  1718.  There's  no  trust  expressed  or  declared 
for  him.  Is  there  any  implied  or  resulting  to  him?  The  trust 
of  the  legal  estate  can  only  be  co-extensive  with  that  legal 
estate.  So  that  I  think  Mrs.  Harding  had  not  power  to  create 
a  trust  to  give  the  lord  a  right  after  her  heirs.  Her  interest 
ends  where  his  begins.  She  could  not  create  a  trust,  that  could 
not  be  executed  by  a  legal  limitation.  If  there  had  been  a  li- 
mitation to  the  lord  in  default  of  her  heirs,  it  would  have  been 
void,  and  the  lord  would  have  taken  by  his  own  title,  which  is 
paramount  to  that,  and  not  by  her  title. 

The  mtent  is  toprevail,  it  is  said ;  could  Mrs.  Harding  be  sup- 
posed to  have  the  lord  in  view?  The  legal  estate  may  be  extend- 
ed to  answer  the  purposes  of  the  trust  declared.  There  can  be 
no  trust,  where  there  is  not  a  legal  estate  created  co-extensive 
with  it;  mid  a  trust  can't  be  executed,  where  no  intent  appears 
to  create  it,  save  by  operation  of  law;  and  a  trust  can't  result 
by  operation  of  law,  but  for  those  for  whom  the  trust  might 
have  been  declared  by  the  party  creating  the  trust.  The  deed 
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eicpreerses  no  trust  for  the  lord,  therefore  the  Court  can't  execute      Burgsm 
one.    But  'tis  said,  the  limitation  to  trustees  is  in  trust  for  her      ^heati. 

and  her  heirs,  and  subject  to  her  appointment:   She  making   ^ ^ — I-' 

none,  the  lord  is  to  be  considered  as  neir  or  appointee.  That 
before,  the  power  of  alienation,  the  lord  had  a  strict  rever- 
sion; but  smce  'tis  become  a  kind,  of  heirship  or  assignment. 
*This  is  inverting  the  law  itself;  for  he  claims  in  the  postj  not  [  *  147  ] 
in  the  per  (e):  it  makes  the  lord  hold  of  the  tenant,  not  the 
tenant  of  the  lord.  Can  the  power  of  alienation  ffive  the  lord 
a  greater  power  than  he  had  before  ?  Before  the  power  of 
ahenation,  tenant  or  heir  took  by  purchase,  as  a  mere  usu- 
fructuary, and  the  lord  took  what  the  ancestor  left.  Before, 
as  well  as  after  the  power,  the  lord  and  tenant  had  the  whole 
interest,  and  as  the  tenant's  power  over  the  feud  increased,  the 
lprd*s  diminished.  I  admit  the  lord  by  escheat  is  called  in 
some  places  quasi  hares,  but  'tis  always  to  his  prejudice  where 
he  is  so  said  to  take,  and  never  to  his  benefit.  Bract.  23  a.  Item 
cum  revertitur  terra,  nonpro  dej^ectu  hieredis,  sed  propter  im- 
pedimentum  perpetuum,  habebttur  loco  iaredis  i$d  warranti" 
Mondum,  &c.:  wnich  shews,  that  before  the  power  of  alienation 
the  tenant  could  not  demise,  but  the  lord  was  obliged  to  war- 
rant to  the  lessee  as  much  as  the  heir.  Bro.  Esch.  33,  is  a  very 
obscure  case,  and  not  to  be  found  in  the  Year-book.  Where 
the  Crown  made  a  ffrant  to  A.  for  life,  or.  to  the  heirs  of  his 
body,  the  King,  on  death  of  tenant  for  Ufe,  or  in  tail,  shall  be 
in  without  office,  and  whether  he  enters  or  not,  as  being  heir  of 
the  person  who  died  seised.  So  far  is  the  lord  from  being  en- 
titled to  a  benefit  as  heir  or  assimiee,  that  he  is  on  the  contrary 
excluded  from  privileges  that  the  heir  or  assignee  is  entitled 
to  {/).  At  common  law  ^only  feoffor  or  his  heirs  could  enter 
for  breach  of  condition,  grantee  or  assignee  could  not ;  there- 
fore the  Stat.  Henry  8  (g),  was  made  to  cure  that  defect,  and 
give  the  grantee  a  right  of  entry,  Co.  Litt.  215  b ;  yet  the  lord 
could  not  claim  that  benefit  under  the  statute.  So  that  so  far 
from  the  lord's  taking  benefit  as  heir  or  assignee,  he  is  distin- 
guished from  both,  and  excluded  from  the  privilege  which  the 
heir  had  by  common  law,  and  the  assignee  by  statute.  Yet  'tis 
said,  the  lord  by  escheat  may  distrain  for  rent  reserved  to  A. 
and  lus  heirs,  Co.  Litt.  sect.  348,  as  in  the  place  of  heir,  and 
so  has  privileges  equal  with  the  heir.  I  can't  admit  this  right 
of  distraining  is  a  privilege ;  for  his  right  of  distraining  is  not 
as  heir,  but  as  incident  to  his  ^reversion;  and  the  same  book  [  •  148  ] 
says,  the  lord  can't  enter,  because  he  is  not  heir.  And  this  an- 
swers another  observation,  that  the  lord  may  take  the  benefit 
of  a  term  limited  to  the  owner  and  his  heirs ;  but  the  answer 
is,  he  don't  take  it  as  heir;  but  where  he  takes  the  inherit- 
ance as  escheated,  he  takes  the  term  as  attendant  upon,  and 
following  the  fate  of  the  inheritance;  according  to  Sandys* 
Case,  Pawlett*s  Case,  and  Lord  Jeffrieis  determination. 

W  See  pw/,  p.  179,  n.  (y).  (^)  32  H.  8,  c  84 :  see  Welh  v.  Bm- 

if)  See  Fakelaimw,  Earl  Gowenposi,  tell,  3  T.  R,  393,  Fernim  v.  Smithf  5  B. 

357.  ft  A.  10. 
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But  if  tile  lord  is  not  witbin  the  reach  of  the  deed  of  1718, 
yet  it  is  said,  that  this  is  but  a  mode  of  conveyance  for  a  par- 
ticular purpose,  to  give  a  feme  covert  a  power  to  dispose  of 
her  estate  if  she  pleased ;  and  as  it  has  never  answered  that 
purpose,  'tis  to  be  considered  as  if  it  had  never  existed;  and  if 
so,  men  the  estate  would  have  escheated  on  her  death  eitfhs  heir. 
This  is  contrary  to  what  the  heirs  on  t&e  part  of  the  mother 
insisted  on.  The  maternal  heir  is  for  having  anotiier  deed,  i.  e.  a 
supposed  re-conveyance  from  the  trustee  to  Mrs.  Harding.  The 
Court  can  do  neitner ;  but  'tis  begging  the  question  to  say,  that 
the  deed  of  1718  shall  be  laid  out  of  the  case.  Voidable  deeds 
shall  not  be  laid  out  of  the  ease,  but  shall  bind  the  escheat ; 
2  Roll.  R.  403;  7  Rep.  7  b..  An  infant's  deed  shall  bind 
against  the  lord;  and  that  in  Rolle  was  a  lease  by  the  husband 
of  the  wife's  land,  without  her  joining.  She  died  sans  heir. 
Question,  whether  it  should  bind  the  lord's  escheat;  and  it 
was  held  that  it  did.  So  for  the  purpose  of  binding  the  lord 
in  escheat,  deeds  have  been  held  good  against  him,  mat  would 
have  been  void  in  other  respects.  The  deed  can't  be  laid  out 
of  the  case.  The  effect  of  it  is  such,  as  legally  to  exclude  die 
lord  while  there  is  a  tenant. 

If  the  escheat  is  legally  gone,  where  is  the  equity  to  revive 
or  restore  it?  Is  it  such  a  right  as  should  induce  the  Court  to 
go  out  of  its  way  in  its  support  ?  Escheats  are  become  notional 
and  positive,  and  the  reason  a  good  deal  ceased,  since  the  te- 
nant s  power  of  alienation,  and  the  heir's  becoming  dependent 
on  the  ancestor ;  why  should  not  a  rent  escheat  as  well  as  a 
trust?  The  first  lies  in  tenure  as  w€41  as  the  last.  At  least, 
[  *  149  ]  why  should  not  the  lord  have  the  rent  in  equity?  Every  •body 
knows  the  land  shall  be  discharged  of  the  rent,  rather  than  the 
lord  shall  have  it  (A).  The  equity  is  as  good  in  one  case  as  in 
the  other. 

I  admit  most  of  our  law  as  to  its  foundation  is  positive ;  the 
rules  of  descent  are  positive.  The  instances  put  n*om  the  feo- 
dal  law  deserve  no  favour,  in  preferring  the  uncle  to  the  father 
as  heir  to  the  son,  and  preferring  the  lord  by  escheat  rather 
than  one  of  the  half  blood.  If  the  uncle  in  the  one  case^  and 
the  lord  in  the  other,  has  a  legal  right,  equity  vrill  not  take  it 
away.  But  when  any  of  these  rights  are  gone  at  law,  I  think 
a  Court  of  equity  can't  mterpose  to  restore  them. 

Arguments  are  used  ab  ineanvenienti.  They  say  the  conse- 
quences wiD  be  mischievous;  as  if  one  is  convicted  of  felony, 
whose  estate  is  in  trustees,  the  eestuv  aue  trust  forfeits  for  fe- 
lony and  is  restored  by  pardon  («):  shall  the  trustee  hold  both 
gainst  the  Crown  and  the  cestuy  que  trust?  Whether  he  can 
keep  it  against  the  Crown  is  the  case  in  question.     But  the 

(A)  If  a  maa  seised  in  fee  of  a  fiiir,  mar-  descend  to  the  heir,  nor  can  they  escheat^ 

ket,  common,  rent-charge,  rent-stck,  war-  because  they  be  not  holden  ;  they  perish 

rcn,  corrody,  or  any  other  inheritance,  and  are  extinct  by  act  of  law;  3  Inst.  21; 

that  is  not  holden,  and  ia  attainted  of  fe-  Hardr.  496. 

lony,  the  King  shall  hare  the  profits  of  (t)  See  Toomes  v.  Eihermgfon,  1  Wms. 

them  daring  his  life:  but  after  his  decease,  Saund.  361 ;  2  Hawk.  P.C.  c  87,  8.  54. 
aeemg  the  blood  is  corrupted,  they  cannot 
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ctetauiing  it  from  the  Cranni,  where  the  cestuy  que  trtui  has  no       Bueoeu 
relation,  is  different  from  detaimng  it  against  the  eestup  que  ^' 

tru^t  himself.    If  trustee  should  set  up  such  a  tide,  'tis  a  case    .  Wheatb. 
that  never  yet  happened.     If  it  did,  I  should  think  Courts  of 
equity  would  go  as  far  as  they  could,  and  I  think  trustee  estop- 
ped against  setting  up  that  claim  (A). 

Then  it  was  said,  suppose  mortgagor  die  without  heir,  shall 
the  mortgagee  hold  the  estate  absolutely  ?  And  if  he  demands 
his  money  too  against  the  personal  representative,  shall  he 
have  both  land  and  money  ?  If  the  mortgagor  dies  without 
heir  or  creditor,  I  see  no  inconvenience  if  the  mortgagee  held 
it  abaoltttdy.  In  the  case  of  a  forfeiture  for  treason,  'tis  certahi 
tiie  Crown  might  redeem,  as  in  Sir  Salatkiel  LoveFs  Case(/). 
And  as  to  the  supposition,  tiutt  the  mortgagee  may  demand  his 
money  too;  that  muat  be  where  the  mortgagor  dies  without 
heir;  therefore  the  demand  must  be  against  the  personal  re- 
presentatives by  virtue  of  some  bond  or  covenant  tor  payment 
of  the  money.  And  if  tiie  mortgagee  took  his  remedy  i^ainst 
the  personal  representative,  I  think  the  Court  would  compel 
the  mortgagee  to  reconvey ;  not  to  the  lord  by  escheat,  but  to 
the  personu  representative,  and  if  necessary  would  consider 
the  estate  re^conveyed  as  coming  in  lieu  of  the  personalty,  and  [  *  150  ] 
as  assets  to  answer  even  simple  contract  creditors.  Under  these 
cinnnMtances,  where  is  the  great  inconvenience  ?  (m). 

Another  case  m  put  of  a  purchase,  and  the  money  paid  by 
the  purchasor,  who  dies  without  heir  before  any  conveyance. 
Here  'tis  said,  if  the  lord  could  not  claim  tiie  estate,  and  pray 
a  conveyanee,  tiie  vendor  would  hold  the  estate  he  has  been 
paid  for,  and  keep  the  money  too.  I  think  the  lord  could  not 
piay  a  conveyance ;  to  say  he  could,  is  begging  the  question. 
And  as  to  the  vendor  s  keeping  both  the  estate  and  the  money, 
'tis  analogous  to  what  equity  does  in  another  case;  as  where 
conveyance  is  made  prematurely,  before  monev  paid;  the  money 
is  considered  as  a  lien  on  ,diat  estate  in  die  hands  of  the  ven* 
dee(fi).     So  where  money  was  paid  prematurely,  the  money 

(Ir)  Sm  |Mf<,  170,  184.  ThomM  CUrke  u  very  teiuible ;  Id.  353; 

(I)  Salk.  85.    Sir  R.  StrickUnd,  having  Ex  parte  Peake,  1  Madd.  S56 ;  Bhckhwm 

made  a  mortgage  of  his  etfate,  wat  after-  ▼.  Gregtom,  1  Bro.  C.  C.  4S0.    Bat  ai  a 

wards  outlawed  for  high  treason.     Go  ap-  vendor  has  a  Uen  also  upon  the  personal 

peal  to  the  Hoiise  of  JAud»,  the  Attorney*  estate,  and  may  elect  to  resort  to  that  fund 

General,  on  behalf  of  the  Crown,  was  ad-  upon  the  death  of  the  purchaser,  a  question 

mitted  to  redfem,  paying  what  was  due  axises,  whether  in  this  case  a  Court  of 

to  the  mortgagees ;  J,  O,  v.  Crrfti,  4  Bro.  equity  would  marahal  the  assets  in  favour 

P.  C.  186  (TomL  ed.)     In  the  case  of  an  of  creditors  and  legatees.  That  a  mnrshal- 

attainder  of  the  mortgagor,  the  mortgagee  ling  of  assets  shall  take  place  in  lavour  of 

ahaU  hold  till  the  Crown  thhiks  fit  to  re*  legatees  against  lands  <i0j(»(u2e<l,  see  Heme 

deem;  ifeeee  v.  A.  (7.,  2  Atk.  S23.     So  v.  Meyridc,  1  P.  Wois.  201;  CUfkm  v. 

the  King  under  an  outlawry  may  redeem  Bwt,  Id.  678;  Bligh  v.  Earl  of  Darnky, 

a  mortgage ;  A.  G,  v.  Batitett,  Parker,  268.  2  P.  Wms.  619 ;  Hoilewood  v.  Popt,  3  P. 

(»)  See  Mr.  Coventry's  note  to  his  edt-  Wms.  323.     These  indeed  were  not  cases, 

tion  of  Powell  on  Mortgages,  vol.  i.  c.  x.  where  the  charge  on  the  land  was  an  eqtti- 

p.  253.  table  lien :  but  it  U  submitted  that,  firom. 

(a)  Chapman  v.  Tomur,  1  Vem.  £67;  parity  of  reasoning,  the  assets  would  be 

PoUexfen  v.  Moore,  3  Atk.  272 ;  IfodrretfA  marshalled  also  in  that  case:  see  PoUexfen 

V.  SgimomM,  16  Ves.  J.  829;  where  Lord  v.  Moore,  3  Atk.  278,  where  the  Lord 

Eidom,  C,  says,  that  the  doctrine  of  Sir  Chaaceilor  said,  he  would  direct  the  vendor 

I  2 
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would  be  considered  as  a  lien  on  the  estate  in  the  hands  of  the 
vendor,  for  the  personal  representatives  of  the  purchasor ;  which 
would  leave  things  in  statu  quo. 

But  now,  what  are  the  inconveniences  on  the  other  side? 
This  interposition  prayed  would  change  the  law,  and  that 
too  in  the  case  of  a  legal  tenant.  It  would  give  the  lord  a 
double  chance.  For  this  determination  would  be  a  precedent 
for  an  equitable  escheat  on  the  death  of  cestuy  aue  trust,  and 
there  are  other  cases  to  warrant  escheat  on  the  aeath  of  trus- 
tees, unless  the  Court  should  interpose.  And  that  lets  in  an- 
other objection;'  that  'tis  bringing  both  into  a  Court  of  equity. 
If  the  inconveniences  were  greater  than  they  are,  and  not  over- 
balanced by  those  on  the  other  side,  yet  I  think  arguments  ab 
incoftvenienti  ought  not  to  prevail,  but  where  the  case  is  doubt- 
ful. In  Pawletfs  Case,  inconveniences  appeared  to  Lord  Haky 
that  the  tenure  would  be  destroyed  by  the  estate's  accruing  to 
the  Crown  by  the  forfeiture :  but  did  he  object  to  the  right 
of  redemption  on  that  account,  or  that  any  recompence  should 
be  made  to  the  Crown  in  lieu  of  it?  In  the  present  case, 
I  don't  think  the  balance  so  near.  The  lord  takes  escheat 
subject  to  particular  incumbrances,  and  even  to  the  devise  of 
the  tenant.  If  she  had  contracted  debts  to  the  value,  and  the 
estate  had  been  extended,  or  if  tenant  devised  it,  the  lord 
[  *151  ]  *  could  not  complain.-  Here  she  has  put  an  end  to  her  own 
tenancy  to  prevent  the  estate  from  escheating  by  her  death 
without  heir. 

I  am  for  following  the  analogy  of  the  legal  escheat,  as  well  as 
of  the  legal  descent,  and  for  pursuing  legal  principles ;  because 
the  law  gives  the  escheat  only  for  want  of  a  tenant,  equity  must 
do  the  same.  If  it  did  [notj,  'twould  be  making  law,  instead 
of  administering  equity.  I  rive  no  opinion  on  the  ri^ht  of  the 
trustee;  I  rive  my  opinion,  mat  neither  the  maternal  heir  nor 
the  Crownlias  any  right.  If  the  trustee  came  into  a  Court  of 
equity,  I  might  be  of  opinion  that  he  had  no  right  (o);  but  have 

to  take  hb  ntis&ction  oot  of  tbe  purcbaied  gatee  or  creditor  may  stand  in  his  place, 

estate,  because  he  would,  by  so  doing,  leave  so  as  to  resort  to  the  purchased  estate  pr^ 

the  personal  estate  an  available  fund  for  taii<oi  In  AmtUn  t.  Aoilwy,  9  Ves.  J.  483, 

a  legatee;  who  would  then  have  a  chance  Lord  EUhn,  C,  says,  **  that  the  Ken  ibr 

of  being  paid  out  of  tbe  personal  assets,  the  purchase-money  is  in  equity  very  like 

And  the  decree  was,  that  the  deficiency  of  a  charge :  and  the  cases  of  marshalling 

assets  fiir  satisfying  the  purchase-money,  seem  to  have  gone  this  lengdi,  that  where 

and  all  his  other  debts,  legacies,  and  fune-  there  is  a  charge  upon  an  estate  descended, 

ral  expences,  so  ikr  as  the  personal  estate  a  legatee  shall  stand  in  the  place  of  the 

of  the  purchaser  was  applied  tii  payment  person  having  that  charge,  nsortiBg  to  the 

of  th»  fmrehme^mtmtff,  should  be  made  personal  estate."  S.P.  Trimmer  r.Boffue^ 

good  out  of  the  purchased  estate,  and  a  9  Ves.  J.  209 :  see  also  Lord  Eldom's 

competent  part  was  decreed  to  be  sold  for  Judgment  in  Mkckreth  v.  Summons,    15 

that  purpose ;  Sugd.  V.  ae  P.  593  (Cth  ed.)  Ves.  J.  338-9,-344.    As  the  vendor  has 

The  vendor  hi  that  case  had  also  an  cqui-  a  Hen  for  the  purchase-money,  If   the 

table  mortgage  by  retaining  the  tiOe-deeda;  vendee  become  banlori^t,  and  upon  a  re- 

and  Mr.  Sugden  is  of  ophuon,  that  that  sale  the  esUte  produce  less,  he  may  prove 

circumstance  was  the  ground  of  the  de-  for  the  diflfcrence;  Bowlet  v.  Regers^    1 

cree.    But  it  is  submitted,  that  the  cases  Co.  B.  L.  123;  Ex  parte  HmUer,  6  Vee. 

bear  out  the  position,  that  where  a  vendor  Junr.  94. 

has  merely  an  equitable  lien,  and  resorts         (o)  See  WtUiams  v.  Lord  Lofudale^   a 

to  and  ethansts  the  personal  estate,  a  le-  Ves.  J.  752. 
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Ho  occasion  now  to  enter  into  the  merits  of  defendant's  defence.      Bimosu 
in  bills  of  intei|deader  'tis  necessary  to  decide  the  right,  be-      ^  *'  •• 
cause  the  money  is  brought  into  Court.    So  where  trustee  dis-         '^ 
claims  or  desires  to  be  discharged,  and  'tis  a  contest  between 
volunteers  for  trust  money  or  trust  estate,  there  the  Court  fre- 
quently determines  the  right  of  the  defendant,  to  see  to  whom 
tne  estate  is  to  be  conveyed,  where  the  plaintiff  is  not  entitled. 
But  even  in  that  case  they  sometimes  will  not  do  it,  but  order 
a  conveyance  to  a  six  clerk  not  to  prejudice  the  cause.    If 
plaintiff  has  no  rip^ht,  defendant  may  hold  tiU  a  better  right 
appears;  the  possibility  of  that  happening  shews  the  impro*- 

fnety  of  entermg  into  ccmsideration  of  the  right  of  the  trustee, 
am  deafly  of  opinion  that  the  invidiousness  imputed  to  hb 
defence  ou^ht  not  to  give  the  plaintiff  a  better  rignt 

Many  other  cases  might  be  taken  notice  of.  As  the  mort- 
main act;  where  use  was  ^ven  to  a  corporation  aggregate,  the 
stat.  15  R.  2,  gave  the  lord  a  ri^ht  to  enter.  So  where  given 
to  a  bod^  not  corporate,  it  is  void,  but  don't  say  for  whose  be- 
nefit it  18  void.  The  lord  could  not  claim  it,  nor  the  party 
against  his  own  act.  So  purchases  by  Papists  (/i).  So  a  lease 
by  one  joint-tenant  to  A.  reserving  rent,  lessor  dies,  the  sur- 
vivinp;  joint-tenant  cannot  have  the  rent,  it  enures  to  the  bene- 
fit of  tne  lessee.  So  the  case  of  tenants  before  the  late  act(j), 
.where  rent  could  not  be  recovered,  &c.  So  Cawper  against 
Cawper,2  Wms.  *7d3.  In  all  th^e  cases  it  is  to  the  last  de-  [  *152  ] 
gree  invidious,  yet  equity  never  interposed  in  any  of  them, 
though  they  lay  under  the  highest  temptation  to  do  it  before 
the  late  act,  for  the  man  held  the  land,  and,  but  for  an  acci- 
dent, must  have  paid  the  rent.  There  cannot  be  a  stronger 
instance  than  Cawper  against  Cowper  before  Sir  J»  JekylL 
That,  was  a  demand  set  up  by  Mr.  S.  Cowper  in  a  Court  of 
iC^ui^,  and  as  unfiivourable  a  one  as  could  come  before  a  Court. 
Sir  J,  JekyU  says,  **  I  own  I  cannot  forbear  declaring,  that 
''  were  I  to  consider  the  matter  not  sitting  in  a  judicial  capacity, 
"  but  taking  in  all  considerations,  honour,  gratitude,  a  man's 
**  private  conscience,  &c.,  I  must  think  that  this  chum  ought 
^'  never  to  have  been  set  up."  But  did  this  invidiousness  pre- 
vent the  success  of  the  claim?  So  far  from  it,  that  this  dectara- 
tion  of  his  is  onl^  a  prelude  to  the  determination  he  made.  I 
shall  conclude  with  what  he  concludes  with  there,  concerning 
the  province  of  a  Court  of  equity  and  the  boundaries  of  its  ju- 
risdiction. **  Upon  the  whole  matter  my  opinion  is,  this  tide 
"  should  not  have  been  set  up;  but  now  it  is  so,  it  appears  a 
"  plain  and  a  subsisting  one;  the  law  is  clear,  and  Courts  of 
"  equity  ousht  to  follow  it  in  their  judgment  concerning  titles 
"  to  equitable  estates;  otherwise  sreat  uncertainty  andconfii- 
"  sion  would  ensue.  And  thou^  proceedings  in  equity  are 
"  said  to  be  secundum  discreHonem  bom  virif  yet  when  it  is 
"  asked  Vir  bonus  est  quis?  the  answer  is.  Qui  consuUa  pa- 

ip)  By  tL  11  &  13  W.  3,  c.  4,  t.  4;      ringitm^  Id.  861. 
now  repealed  by  18  G.  3,  c  60:  See  The         {q)  11  G.  3,  c  19,  a.  15--See  Jamgrv. 
PapUig*  Ca.,  2  P.  Wms.  4;  Cmrkk  v.  Er-     Morgan,  1  P.  Wms.  892. 
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BuRouB      <<  trum,  qui  i^esjuraque  sertai.    And  «s  it  is  said  in  Rooke's 
Whe'ate      ''  Caise,  5  Rep  99  b,  that  discretion  is  a  science,  not  to  act 

^ y     '  /  ^*  arbitrarily  according  to  men's  wills  and  private  affections:  So 

^'  the  discretion  which  is  to  be  executed  here  is  to  be  goTenied 
'^  by  the  rules  of  law  and  equity,  which  are  not  to  otipose,  but 
*'  each  in  its  turn  to  be  subservient  to  the  other.  Tnis  discre- 
*'  don  in  some  cases  fqUows  the  law  implicitly ;  m  others  assists 
'*  it  and  advances  the  remedy;  in  others  agam  it  relieves 
*^  against  the  abuse  or  allays  the  rigour  of  it;  but  in  no  case 
*'  does  it  contradict  or  overturn  the  grounds  or  principles 
'^  thereof,  as  has  been  sometimes  ignorantly  imputed  to  this 
^*  Court.  That  is  a  discretionary  power,  which  neither  this 
'*  nor  any  other  Court,  not  even  the  highest,  acting  in  a  judi^ 
^^  cial  capacity,  is  by  tlie  Constitution  entrusted  wnh."  This 
description  is  fVdl  and  judicious,  and  what  ought  to  be  deeply 
imprinted  on  the  mind  of  every  judge  (r). 
[  *  153  ]  *  These  are  my  sentiments,  my  Lord;  and,  as  such,  they  are 
submitted  to  your  Lordship's  judgment. 

Lord  Mansfield.-^-Ou  the  ground  of  the  case  on  the  cer- 
tificate, {he  whole  turns  on  the  effect  and  operation  of  the  deed 
of  1718,  in  a  Court  of  equity.  The  first  question  that  arose, 
was  between  the  heir  aiid  the  trustee  only.  Sir  F.  Page  en- 
tered 1738;  and  July,  1739,  Burgess,  as  heir  of  Elisabeth 
Harding,  brought  his  original  biQ  against  tile  tarustee.  On  the 
1 4<th  of  July ,  1 741 ,  the  cause  came  on  to  be  heard.  On  the  plead- 
ings being  opened,  and  the  nature  of  the  question  appearing, 
Lord  Chancellor  himself  objected  to  the  Attomev-GeneraTs 
not  being  a  party,  in  respect  of  the  King's  right  by  escheat. 
Both  parties  were  extremely  desirous  that  there  should  be  no 
question  on  the  escheat,  and  the  Attorney-General  did  not  in- 
sist upon  it;  but  the  Chancellor  addns  him,  if  he  waived  ttiy 
right  the  Crown  might  have,  and  wouM  consent  it  might  be  so 
entered,  the  cause  stood  over.  The  Attomey-Geaeral  was 
then  made  a  party,  and  the  information  was  file4  on  behalf  of 
the  Crown. 

The^e  are  three  competitors  before  the  Court.  Two  claim- 
ing as  plaintiffs,  and  prayii^  relief;  the  third  a  defendant,  ob- 
jecting to  any  relief. 

The  heir  on  the  part  of  the  mother  claims  by  an  alteration 
having  been  made  by  the  deed  of  1718,  in  this  Court  as  well  as 
at  law.  And  had  the  trustee  conveyed  to  Mrs.  Harding  after 
her  husband's  death  (the  only  purposes  for  which  the  trust  was 
created  being  then  ended)  the  heir  on  the  part  of  the  mother 
had  undoubtedly  been  entitled. 

The  King  claims,  as  the  deed  of  1718  is  a  conveyance  only 
of  legal  form,  and  has  in  this  Court  made  no  alteration  in  the 
beneficial  estate;  but  has  left  it  to  go  ui  this  Court,  as  it  would 
have  gone  before  at  law,  and  as  if  the  deed  df  1718  had  never 
been  made. 
[    *  154'    ]      TThe  trustee  objects  to  the  heir's  claim,  because  he  says  the 

(r)  See  1  Fonbl.  Eq.  24  (5th  cd.). 


Wriatb. 


HILARY  TBRM,  St  6B0.  II.  CHAN.  154 

deed  of  1718  has  nmie  no  altendon  as  to  the  beneficial  estate  Bukqbm 
of  whieh  Mrs.  Hardmg  died  seised  ex  parte  paiend;  and  op- 
poses the  King's  right,  because  it  has  changed  the  right  of 
escheat  bodi  at  law  and  in  equity;  and  upon  a  general  objec- 
tion that'  die  plaintiflb  must  recover  upon  their  own  strength 
to  entitle  than  to  relief:  for  it  is  not  enough  for  the  plaintiffs 
to  shew  that  the  defendant  has  no  right,  but  Aat  Ihey  have  a 
better  upon  equitable  grounds;  and,  in  the  case  of  a  trust, 
must  shew  a  bett^  right  within  the  terms  of  the  creation  of  the 
trusts. 

It  seems  agreed  in  this  case,  that  the  hdr  ex  parte  matemd 
cannot  inherit  the  trust,  because  the  trust  ensues  the  nature  of 
the  land;  which  before  the  deed  of  1718  coidd  not  have  de- 
scended in  the  mat^nal  Une;  and  I  am  at  present  of  diat 
opiraon.  The  doubtfiil  question  is.  Whether  the  King  is  en- 
titled to  this  trust?  And  diat  wiH  depend  on  arguments  drawn 
frcmi  the  nature  and  effect  of  a  conveyance  in  trust,  and  from 
the  nature  of  the  right  of  escheat. 

I  wffl  follow  the  method  that  was  used  at  the  bar,  under  the 
four  following  heads.  1st,  The  nature  of  trusts  of  land,  and 
1^  rules  that  govern  them.  Sdly,  The  nature  of  that  riffht 
by  which  the  Kmg  claims  in  the  present  case.  Sdly,  Whether 
if  the  trustee  had  died  mwm  heir,  the  King  must  not  in  that 
case  have  taken  the  land  in  a  Court  ci  equity  subject  to  the 
trust  4thly,  Apply  die  result  of  this  enquiry,  as  between  the 
King  and  die  trustee,  to  the  particular  point  immediately  in 
judgment. 

f.  As  to  die  nature  of  trusts  of  land,  and  the  rules  by 
which  they  are  governed.  By  an  enquiry  mto  the  nature  df 
ao  use  or  trust  of  lands,  no  more  is  or  can  be  meant,  than 
(as  to  uses)  to  find  out  historically  on  what  principles  Courts 
of  equity,  before  87  H.  8,  received  jurisdiction  in  modifying 
or  giving  zdief  in  ric^ts  or  interests  in  lands,  which  could 
not  be  come  at,  but  by  suing  a  subpoeaa .-  as  to  trusts,  what 
die  Court  does  in  modil^g,  directing,  and  eiving  relief  in  the 
•said  riffhts  and  interests  in  cases,  where  therp  is  no  remedy  [  *  155  ] 
but  by  bill  in  a  court  of  equity.  Whoever  sheWs,  that  the  re- 
lief giv^i  now  is  more  extensive,  diat  it  is  considered  by  dif- 
ferent or  opposite  rules,  (^  the  right  is  considered  in  different 
or  opposite  lights,  wiU  shew  the  diiference  and  contrast  between 
uses  and  trusts.  The  opposition  is  not  from  any  metaphysical 
difference  in  the  essence  of  the  things  themselves.  An  use  and 
a  trust  may  essentially  be  looked  .upon  as  two  names  for  the 
same  thinff ;  but  the  opposition  consists  in  the  difference  of  the 
practice  ol  the  Court  dTChancery.  If  uses,  before  the  statute 
of  Hen.  8,  were  considered  as  a  pernancy  of  die  profits,  as  a 
personal  confidence,  as  a  chose  in  actum;  and  now  trusts  are 
considered  as  real  estates,  as  the  resi  ownership  <^the  Und; 
so  far  they  may  be  said  to  differ  from  the  old  uses ;  thou^  the 
change  may  be  not  so  much  in  the  nature  of  die  thing,  as  in 
the  system  of  law  made  use  of  upon  it. 

Having  defined  the  terms,  I  will  first  shew  negatively  what 
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BoROEss      is  not  the  law  and  nature  of  trusts.     I  apprehend  the  old  low 
^^^'  of  uses  does  not  conclude  trust?  now;  where  the  practice  is 

N ^     '  /    founded  on  the  same  reason  and  grounds,  the  practice  is  now 

followed.  Its  positive  authority  don't  bind  where  the  reason 
is  defective;  more  especially  that  part  of  the  old  law  of  uses, 
which  did  not  allow  any  rel&f  to  be  given  for  or  against  estates 
in  the  post,  does  not  now  bind  by  its  authority  in  the  case  of 
trusts  («).  The  law  of  uses,  before  the  statute,  is  the  doctrine 
that  gave  rise  to  trusts  after  the  statute,  the  struggle  afterr 
wards; — all  that  is  present  to  our  view  is  a  series  of  things, 
that  gives  us  perhaps  a  history  of  facts,  land  why  they  were; 
but  gives  us  no  plan  consistently  deduced  from  any  system  of 
natural  justice,  or  public  policy.  Trusts,  from  the  nature  of 
the  thing,  may  be  left  to  the  honour  and  faith  of  the  trustee. 
In  that  case  they  are  not  the  objects  of  law,  otherwise  than  as 
they  may  be  fraudulent  and  void  in  respect  of  third  persons. 
[  *^156  ]  Or  a  court  of  justice  may  take  *  conusance  and  compel  the  ex- 
ecution of  them.  In  that  case  trusts  retain  only  the  name  of 
trusts:  in  substantial  ownership  the  disposition  in  trust  be- 
comes the  mere  form  of  a  legal  conveyance.  Trusts  in  Eng- 
land, under  the  name  of  uses,  began,  as  they  did  in  Rome, 
under  no.  other  security  than  tiie  trustee's  faitn.  They  were 
founded  in  fraud,  to  avoid  the  statute  of  mortmain.  Lord 
Bacon  thinks  them  Ettle  known  before  Richard  the  second's 
time.  Though  the  first  hint  of  uses  was  probably  to  avoid  the 
mortmain  act,  yet  they  were  innocentiy  applied,  soon  after,  to 
other  purposes.  A  benefit  to  issue  out  of  lands  could  only  be 
made  by  the  interposition  of  uses.  Wills  of  land  could  only 
be  made  that  way. 

Natural  justice  said,  **  He  who  breaks  his  trust  does  wrong." 
So  cesiuy  que  use  was  drove  to  Chancery  by  breach  of  faith. 
There  were  not  six  cases  of  uses  before  Edw.  4th's  time. 
The  Court  first  interposed  on  very  narrow  grounds ;  so  far  as  a 
personal  confidence  was  placed  in  the  trustee,  they  decreed 
him  to  perform  the  trust;  but  the  heir  of  trustee  or  grantee 
was  not  liiable;  Kelw.  49.  Subpcena  lav  only  against  trustee 
himself  till  Hen.  6,  and  then  Parteseue  changed  it;  22  Edw.  4, 
fo.  6,  pi.  18.  This  was  against  the  heir,  but  upon  a  reason 
that  equally  holds  with  respect  to  the  grantee.  The  Chancellor 
aftierwards  extended  his  remedy,  unless  the  alienee  purchased 
for  valuable  consideration  without  notice. 

While  heir  or  alienee  were  not  liable,  the  plan,  though  nar- 
row, was  consistent;  and  was  adhered  to  through  all  its  conse- 
quences. But  when  these  two  exceptions  were  made,  it  was 
absurd  not  to  eive  remedy  in  aH  other  cases  within  the  same 
reason.  Till  Hen.  Sth's  time,  the  widow  of  trustee  held  her 
dower,  die  husband  his  curtesy,  the  lord  his  escheat,  and  the 
King  his  forfeiture,  free  from  the  trust.  Yet  their  title  was  not 
in  reason  better  than  the  heir's. 

In  the  time  of  Richard  3rd,  the  King,  though  trusted  as  a 

(«)  Hardr.  469. 
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private  man,  and  oomihg  in  the  place  of  trustee  who  was  a      bokobss 
*  villeuiy  aHen,  or  traitor,  might  keep  the  estate,  or  give  it  away  v. 

free  from  the  use.     Corporations,  though  expre^y  trusted,  .   '^^^J^''^  . 
might  keep  the  estate  themselves.    Thus  stood  the  jurisdiction  [    •IS?    ] 
of  Chancery  with  respect  to  those,  against  whom  it  was  to  give 
relief. 

The  jurisdiction  was  as  narrow  in  respect  of  the  persons  to 
whom  relief  was  to  be  ^ven.  The  widow,  the  husband,  the 
creditor  by  real  lien,  the  lord,  the  King,  could  not  sue  as 
standing  in  the  place  of  cestuy  que  use,  or  being  owner  of  the 
estate.  Where  the  confidence  was  to  an  intent,  that  could  not 
be  executed,  it  never  was  settled  what  should  be  done  with  the 
estate;  5 Ed.  4,  f.  7,  pL  18.  Because  the  lord  there  could 
not  have  it,  as  he  chumed  in  the  post;  query,  Who  shall  have 
it?  Bro.  says,  the  heir  shall  not  have  it,  because  of  the  cor- 
ruption of  blood,  and  ideo  videtur,  &c.  Bacon  says,  it  should 
go  to  the  wiD,  or  tit  pios  usus.  If  a  man  appointed  an  use  by 
his  will  to  one  for  life,  remainder  in  fee  to  another,  and  the 
cestuy  que  use  for  life  refused ;  because  there  was  no  confi- 
dence for  the  heir,  nor  for  him  in  reversion,  the  appointee  or 
feoffee  should  hold  the  estate  for  life,  some  way  or  other,  for 
the  benefit  of  the  feoffee,  and  not  of  the  feoffor;  37  H.  6, 
cited  there. 

Great  inconveniences  arose  from  so  narrow  and  contracted  a 
system,  that  the  cestuy  que  use  should  enjoy  and  dispose,  and 
yet  not  be  owner  to  all  purposes;  and  that  the  feoffee,  who 
really  had  nothing,  should  be  deemed  owner,  so  as  to  convey 
estates  out  of  his  seisin,  bv  legal  conveyance,  not  subject  to 
the  trusts.  Bacon's  Use  of  the  Law  sums  it  up  very  empha- 
tically in  these  words;  *'  There  were  so  many  inconveniences, 
**  that  uses,  from  a  reasonable  foundation,  were  turned  to  a 
"  means  of  dispossessing  many  of  their  legAl  riffht.  As  the 
"  man  who  haa  occasion  to  sue  for  the  land,  md  not  know 
"  whom  to  sue,  the  wife  was  deprived  of  her  dower,  the  hus- 
"  band  of  his  tenancy  by  the  curtesy,  the  lord  of  his  escheat, 
*'  the  creditors  of  their  extent,  and  the  tenant  of  his  lease.  For 
**  these  rights  were  given  by  law  from  the  true  owner  to  the 

"  feoffee'XO- 

*Many  acts  were  made  to  cure  these  mischiefs  in  part;  and  [  *  158  ] 
all  looking  on  cestuy  que  use  as  the  true  owner  in  the  cases 
provided  for,  in  respect  to  demanders,  creditors,  lords,  and 
cestuy  que  use's  alienees  of  all  kinds.  On  the  same  plan  at  last 
the  Sf?  H.  8,  was  made,  that  the  use  should  be  the  universal 
legal  ownership.  Lord  Bacon  says,  'tis  plain  tiie  statute  meant 
to  remedy  the  matter,  because  Use,  Trust,  Confidence,  are 
used  as  descriptions  of  the  beneficial  interest,  throughout  the 
act.  S3  H.  8,  ascertains  the  forfeiture  for  treason,  not  with  a 
view  to  trusts  unexecuted;  for  S7  H.  8,  has  the  word  trust  as 
synonymous  to  use;  this  statute  only  mentions  use.  Lord  Hale 
says,  on  a  case  put  after  the  statute,  that  the  use,  &c.     By 

(t)  This  paojMce  is  cited  very  incorrectly:  sec  1  Eden,  220,  and  the  editor's  npte,  ibid. 
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BoBOBas  83  H.  8{v),  ce&tuy  que  U9e  forfieited  for  his  own  tveiaon,  and 
Wh*at  ^'^^  ^^^  treason  of  hb  trustee.  In  Bro.  340,  held,  on  a  sale 
>  an  use  could  not  be  declared  to  the  vendor;  but  from  thenature 
of  the  transaction^  and  the  price  paid^  the  use  must  be  to  the 
vendee.  And,  in  Dyer,  155,  on  a  bargain  and  sale  inroUedy  no 
estate  could  be  declared  out  of  the  use  of  the  bargainee.  From 
hence  it  grew  to  be  amaxim,  that  an  use  could  not  be  on  an  use. 
When  tUs  was  established,  there  was  no  idea  that  a  second 
use  could  have  any  existence  or  effect:  but  if  it  was  an  use, 
trust,  or  confidence,  it  was  executed;  if  it  could  not  be  ex- 
ecuted, it  was  nothing.  Terms  for  years  were  not  within  the 
Stat.  9!J  Hen.  8.  Trusts  might  be  declared  of  them,  to  be  ex- 
ecuted in  Chancery.  By  the  advice  of  the  Judges,  in  Dyer, 
369,  such  trusts  were  held  not  assignable,  were  as  a  right  of 
action,  and  nothing  at  law,  but  were  merely  to  be  executed  in 
Chancery.  This  notion  arose  fit>m  the  practice  of  limited 
terms  in  trust ;  xai  'tis  strange,  after  a  trust  was  conadered  in 
Chancery  as  an  interest,  the  Judges  did  not  say  it  should  be 
executed  as  an  use,  a  confidence,  widiin  the  statute,  or  distin* 
guish  between  trusts  executed  and  executory.  But  because 
the  whole  trust  could  not  be  limited  different  ways,  the  real 
[  *  159  ]  use  should  not  be  raised  out  of  the  nominal  one.  *After  this 
was  forced  into  Chancery,  trusts  long  fluctuated  under  great 
uncertainty;  4  Inst  85.  In  43  EKz.,  a  trust  was  deece^  in 
Ckanoerv  to  be  a  mere  right  of  action,  and  therefore  not 
assignable.  In  Jac.  lst*s  time  {Abmgdon'a  Case)(ie)»aM  the 
Judges  held  tiie  trast  of  a  freehold  estate  was  not  forfeitable 
for  treason:  they  must  therefore  consider  it  as  a  raece  choae  h 
adian,  2  Roll.  Abr.  <€)  pi.  1,  fol.  780^  trustee  of  a  term  for 
years  is  attainted  of  treason;  the  term  is  forfeit  to  the  Khig, 
free  of  the  tnist,  because  ihe  King  conaes  in  ihepogi^  and  can- 
vide  Ley.  40,  not  be  seised  of  an  use.  1 1  Jac  1,  Cre.  Jac  513 ;  trust  j&t  a 
rtie*frStw"'  *>^  tom  held  forfeited,  trust  of  a  frecThold  not;  and  they  argwd, 
should  bTin  ^^^^  ^^  King  shoidd  not  have  tke  trust  too,  as  it  was  ferfeita- 
ward;  M.  Ue  by  die  trustee.  The  aa^ument  which  gi^ies  the  ferfeiture 
10  Jac.  1  (to).  Jn  treason,  holds  not  in  ike  case  of  a  trust.  If  it  was  the  same 
as  an  use,  the  statiite  would  have  extended  to  it.  After  the 
Restoration,  Hale,  on  the  subject  of  trusts,  followed,  to  a  de- 
gree, the  errors  of  the  time,  and  applied  to  trusts  what  had 
made  uses  intolerable.  1  .Cb.  Cas.  lJS,.circ.  14  Car.  S,  he  held 
a  trust  ^f  a  fee  descended  to  tibe  heir  should  not  be  liable  in 
Chancery  to  «peciai<y  debts  of  <hie  ancestor,  so  that  it  de- 
scended free  from  debts.  In  15  Car.  ^,  CoU  affainst  CoU, 
I  Ch.  Rep.  ^54,  it  was  held  the  ^widow  should  not  nave  dow^r 
of  a  trust  in  this  Court.  SI  Car.  S,  Freem.  1S9,  Ch.  Cas.  1£8, 
Pratt  against  Cok,  held  that  the  trust  of  a  fee  descended 
should  not  «be  liable  to  judgment  creditors.  So  the  heir  took 
it  free  from  aO  incmnbrAnoes(ar). 

(v)  C.  ^Q,  s.  2 :  aee  1  Jiale,  H.  f.  C.         («;)  Omtker'sQue, 

248.  («)  This  is  remedied  by  the  sUtute  of 

(«)  But  see  1   Hale,  H.  P.  C.  248-9;  frauds,  29  C.  2,  c.  3,  s.  10:  ace  Doe  ▼. 

Jfffve  V.  4.  G,  2  Atk.  293.  GnenhiU,  4  B.  &  A.  6S4. 
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This,  to  S9  Car.  2,  may  shew  how  they  Teasoned  in  West-      bvmoebb 
tniiiater  Hall  uoon  trusts;  Pitt  against  Pelkam(y):  the  testator  v. 

appoi^ed  his  land  to  be  sold,  and  the  purchase^noney  to  be  .  ^"'^^^^  , 
divided  among  four  perscms,  one  of  whom  was  his  heir  at  law; 
but  he  did  not  devise  his  lands  to  any  body,  he  did  not  give 
an^  body  nower  to  sell,  he  placed  no  express  oonfidence  m  the 
heir  to  sell.  The  Master  of  the  RoUs  made  a  case  to  be  heard 
before  Lard  Keeper.  Diligent  search  was  made  for  precedents, 
then  a  trial  was  ordered  in  Common  Pleas,  to  see  whe^tiier  [  *  160  ] 
the  executrix  of  the  testator,  or  her  executor,  she  bemg  dead, 
had  a  legal  power  to  sell  by  implioation.  Upon  a  speoal  ver- 
dict bcang  £3Qnd,  the  Judges  negatived  any  such  power.  The 
caHse  came  back  into  equity;  and,  after  all,  the  Lord  Keeper 
held  the  4ieir  not  liable  as  a  trustee  to  perform  the  devise,  or 
make  any  conveyance  to  a  purehasor,  and  so  di«missed  the 
biU(ir). 

In  my  apprehension,  trusts  were  not  on  a  true  ftnindallion, 
tin  Loni  Nottingham  held  llie  great  seal.  By  steadfly  pursu- 
ing, from  plain  principles,  trusts  ki  aB  tiieir  consequences,  and 
by  some  assistance  from  llie  Legidature,  a  noble,  rational,  and 
unifonn  system  of  law  has  been  since  raised.  Trusts  are  made 
to  answer  the  exigences  of  Jmnilies  aid  all  purposes,  without 
producmg  one  inconvenience,  fraud,  or  private  imschief,  which 
die  statute  Hen.  8,  meant  to  avoid. 

The  /arum,  where  it  is  ad^dged,  is  the  only  ^^erence  be- 
tween trusts  and  legal  estates.  Trusts  here  are  considered  as 
between  the  eegtwjf  que  trmi  and  trustee  (and  aB  claiming  by, 
tbroogh,  or  under  them,  or  in  consequence  of  their  estates,)  as 
the  ownership  and  as  legal  •estates,  except  when  it  can  be 
pleaded  in  bar  of  the  exercise  of  this  right  of  jurisdiction. 
Whatever  would  be  the  rule  of  law,  if  it  was  a  leffal  estate,  is 
apdliedinequily  tOA  trust  estate.  The  statute  of  frauds  speaks 
of  devises  only  of  lands  «k1  tenemento;  yet  the  trust,  being  con- 
sidered in  tUs'Court  as  the  land  and  tenement,  can  oidy  be  de- 
vised as  lands  and  tenemento  may  pursuant  to  ihat  statute. 
How  diffSnrent  is  it  from  an  use!  That  is  neither  land  nor 
tenement.  This  act  gives  sanction  to  truste  divided  from  the 
estate,  and  guaords  them  from  danger  of  parol  proof. 

It  would  be  endless  and  urniecessftiy  to  enumerate  the  various 
consequences  through  which  the  principle  has  been  pursued, 
that  a  trust  in  Chancery  is  the  estate  at  law,  since  S2Car.  9. 
Among  othevs,  it  has  been  declared,  that  the  husband  should 
be  tenant .jper  curtesy  of  a  trust;  the  case  of  dower  is  the  only 
exception,  and  not  on  law  and  reason;  but  because  that  wrong 
determination  had  nusled  in  too  many  instances  to  be  now 
altered  and  set  right.  Radiwr  against  Vandebendv  (a)  was  de- 
ter^mined  on  that  princi|de  may  in  the  House  cf  Lords.  9n  [  *  161  ] 
Banks  against  SuUan,  the  argument  of  Shr  J.  JekyU  jiroves, 

(y)  2  Freem.  134,  1  Ch.  R.  283,  ICh.  heir  should  teU;    S.  C.  1  LeT.  304,  T. 

Ca.  176.  Jon.  25. 

(x)  Bttt  his  decision  was  rcTcrsed  in  (a)  1  Vern.  179,  356,  Show.  P.  C.  69. 
Dem,  Prpe,,  and  it  was  decreed,  that  the 


.  i 
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BURGB88  there  ought  to  have  been  dower  of  a  trust,  and  he  stretches 

„  ^'  there  to  make  a  distinction.      In  Attorney-General  i^aalnat 

WhEATE.  o       --/»%       ,1      .  .     J.  11            ,      ,                       *^               n       1 


Scott  {b\  that  was  not  followed,  because  it  would  shake  so 
many  settlements.  In  Casbom  against  Jnglis{c)f  Lord  Hard- 
wide  says,  ^'  How  it  came  to  be  so  settled  at  first,  is  a  different 
''  consideration,  and  difficult  to  find  out  a  sound  reason  for: 
"  but  now  we  must  adhere  to  it  as  established/*  The  dissatis- 
faction has  not  been  ftam  allowing  the  tenancy  jper  curtesy,  but 
from  denying  the  tenancy  in  dower,  of  a  trust.  And,  if  an 
alteration  was  to  be  introduced,  the  best  way  to  set  it  right 
would  be  to  allow  the  wife  dower  of  the  trust  estate.  Twenty 
years  ago  I  imbibed  this  principle,  that  the  trust  is  the  estate 
at  law  in  this  Cottrt,  and  governed  l^  the  same  rules  in  general, 
as  all  real  property  is,  by  imitation.  Every  thing  I  have  heard, 
read  or  thought  of  it  since,  has  confirmed  diat  prindple  in  my 
mind. 

In  Banks  and  Sutton  {d)^  Sir  c7.  JeiyU  boggled  at  imitating 
the  Wal  right  (which  depends  upon  an  actual  seisin  of  the 
freehold  during,  the  coverture)  and  of  applyii^  it  to  an  equity 
of  redemption.  In  the  eye  of  this  Cdurt  Lord  Hardmcke 
thought,  the  equity  of  redemption  is  the  fee-simple  of  the  land; 
It  will  descend,  may  be  granted,  devised,  entailed,  and  that 
equitable  entail  be  barred  by  a  common  recovery.  This  proves 
it  is  considered  as  such  an  estate,  whereof  in  consideration  of 
this  Court  there  may  be  a  seisin;  for  without  such  a  seisin,  a 
devise  could  not  be  good  of  a  trust.  He  who  has  the  equity  of 
redemption  is  considered  as  the  owner  of  the  land.  He  says, 
'tis  a  settled  right  in  equity,  which  a  man  can't  come  at,  but  by 
subpcena; — That  the  husband  and  wife  being  in  perception  of 
the  rents  and  profits  during  the  coverture,  were  seised  of  a 
freehold  by  imitation  of  the  law.  The  allowing  tenancy  per 
curtesy  of  a  trust  is  founded  on  the  maxim,  that  equity  follows 
the  law;  which  is  a  safe  as  well  as  fixed  principle;  for  it  makes 
the  substantial  rules  of  property  certain  and  uniform,  be  the 
mode  of  following  it  what  it  will. 

So  that  I  take  it  by  the  great  authority  of  this  determination, 
on  clear  law  and  reason,  cestuv  que  trust  is  actually  and  abso- 
[  *16S  ]  *lutely  seised  of  the  freehold  in  consideration  of  this  Court: 
and  therefbre  that  the  legal  consequences  of  an  actual  seisin  of 
a  freehold,  shall  in  this  Court  follow  for  the  benefit  of  one  in 
ihepost. 

To  conclude  this  head.  An  use  or  trust  heretofore  was 
(while  it  was  an  use)  understood  to  be  merely  as  an  agreement, 
by  which  the  trustee  and  all  claiming  from  mm  in  privity  were 
personally  liable  to  the  cestuy  que  trusty  and  all  clauning  under 
hun  m  like  nrivity.  Nobody  m  the  post  was  entitled  under,  or 
bound  by  the  agreement.  But  now  the  trust  in  this  Court  is 
the  same  as  the  land,  and  the  trustee  is  considered  merely  as 
an  instrument  of  conveyance;  therefore  is  in  no  event  to  take  a 


(6)  Foi 
(c)  Or 


Forest.  138.  v.  SamUt  1  Bro.  C.  C.  326. 

'^   iScarfe,  1  Atk.  603 :  see  DUm         (d)  2  P.  Wma.  TOO. 
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benefit;  and  the  trust  must  be  co-extensive  with  the  legal      Buequb 
estate  of  the  land,  and  where  it  is  not  declared,  it  results  by      wheats. 

necessary  implication;  because  the  trustee  is  excluded,  except   ^ y — ^ 

where  the  trust  is  barred  in  the  case  of  a  purchaser  for  valua- 

able  consideration  without  notice.     The  trustee  can  transmit 

no  benefit;  his  duty  is  to  hold  for  the  benefit  of  all  who  would 

have  been  entitled,  if  the  limitation  had  not  been  by  way  of 

trust.    There  is  no  distinction  now  between  those  in  the  per 

and  postf  except  in  that  case  of  dower,  which  is  founded  not 

upon  reason  but  practice.     As  the  trust  is  the  land  in  this 

Court,  so  the  dedication  of  trust  is  the  disposition  of  the  land. 

Therefore  an  essential  omission  in  the  legal  disposition  shall 

not  destroy  the  trust.    As  where  trustee  dies  before  testator, 

or  is  incanable;  upon  the  old  notion  of  an  agreement,  a  9ub- 

peena  could  not  he  against  the  heir,  where  the  legal  limitation 

was  void.    The  ground^  why  the  lord  by  escheat  neither  took, 

nor  was  subject  to,  an  use  don't  now  subsist :  the  principles  upon 

which  the  question  must  now  be  argued  have  no  relation  to  it, 

whichever  way  it  ought  to  be  determined.     Or  rather,  none  of 

those  principles  were  made  or  could  ever  be  considered  in  the 

law  of  uses;  for  this  Court  never  interposed  in  cases,  where 

*the  claim  was  in  the  post;  and  there  in  Edw.  4th's  time,  *tis  [    *  163    ] 

taken  for  granted  that  the  lord  shall  not  have  it.     'Tis  a  fixt 

principle  that  he  shall  not,  because  he  is  in  the  post: 

II.  This  brings  me  to  consider  the  nature  of  this  right  by 
escheat. 

It  has  been  truly  said;  in  the  beginning  of  feodal  tenure 
this  right  was  a  strict  reversion.  Tne  grant  determined  by 
failure  of  heirs;  the  land  returned  as  it  did  upon  the  expira- 
tion of  any  less  temporary  interest.  "Twas  no  firuit,  but  the 
extinction  of  tenure  (as  Mr.  Justice  Wright  says),  'twas  the  fee 
returned.  This  definition  holds  equally,  whether  the  investi- 
ture was  to  special  or  general  heirs;  for  originally,  by  feodal 
law,  tenant  could  not  alien  in  any  case  without  the  lord's  con- 
currence. The  reversion  took  effect  in  possession  for  want  of 
an  heir,  unless  the  lord  had  done  or  permitted  what  in  point  of 
law  amounted  to  a  consent  to  a  new  investiture  or  change  of 
his  vassal.  This  is  the  meaning  of  the  distinction  taken  in  the 
books,  which  mentions  that  notning  escheats  where  the  tenant 
is  in  by  title.  Any  man  in  possession  by  being  tenant  to  the 
lord  could  not  strip  him  of  the  reversion.  Hence  it  foUowed, 
that  the  land  returned  in  the  state,  in  which  it  was  granted, 
free  from  incumbrances.  As  soon  as  a  liberty  of  alienation 
was  allowed,  without  the  lord's  consent,  this  right  changed  its 
name.  It  became  a  sort  of  caducary  succession.  Thence  the 
lord  called  tanquam  haereSf  Crai^,  1.  2,  c.  2,  §  \2 — 15.  Lord 
takes  as  ultimus  hteresy  &c.  llie  resemblance  of  the  lord's 
right  by  escheat  to  the  heir's  by  descent  does  not  hold  through- 
out; and  therefore  the  lord  by  escheat  is  (in  Co.  Litt.  215  b) 
with  accuracy  considered  as  assign  in  law.  He  took  no  possi- 
bility, or  condition,  or  right  of  action,  which  could  not  be 
panted.     He  could  not  ekct  to  avoid  voidable  acts,  as  feoff- 


{^  HILARY  TERM,  3S  QSa  IL  CHAJH. 

BoEOBsi      ment  of  an  infSuit  with  livery.     But  every  right  preserved  to 

^  the  heirs,  which  could  be  ffranted,  goes  to  the  lord  by  escheat. 

Wheatb.      ^  j£  tenant  makes  lease  tor  Hfe,  •reserving  rent  to  him  and 

[  *  164  ]  his  heirs,  the  rent  will  go  to  the  lord  as  well  as  the  inherit- 
ance. Thruxtan  against  Attomey-General^  1  Vem.  340;  the 
benefit  of  a  trust  term  in  an  estate  was  decreed  to  the  Kkig  by 
escheat;  for,  says  the  Court,  the  tesm  goes  with  the  inherit- 
ance by  express  limitation  of  the  parties.  The  inheritance  is 
escheated  in  the  same  manner,  as  if  it  had  descended  or  been 
granted.  Where  the  former  owner  has  made  no  disposition, 
or  left  no  heirs  by  blood,  it  must  go  somewhere.  'Tis  arbi- 
trary, before  settled;  when  settled,  *tis  as  favourable  as  any 
other  positive  rule.  From  the  original  nature  of  the  tenure, 
the  lord  to(dc  it.  In  personal  estates,  which  are  allodial  by 
law,  the  Kmg  is  last  heir  where  no  kin;  and  the  King  is  as 
well  entitled  to  that,  as  to  any  other  personal  estate.  This 
brinffs  me  to  the  third  head. 

III.  Whether,  failing  heirs  of  the  trustee,  the  King  must 
not,  in  this  case,  have  twen  the  estate  in  a  Court  of  equity,  sub- 
ject to  the  trust. 

This  seems,  in  the  present  case,  to  be  a  very  material  con- 
sideration. For,  if  the  Kins  is  not  to  be  subject  to  the  trust, 
there  is  no  colour  diat  he  should  claim  the  trust  by  escheat, 
though  barely  being  in  the  post  seems  no  ol]jection  now.  That 
land  escheated  should  be  subject  to  the  trust,  seems  to  me 
most  consistent  with  the  King's  right;  whether  the  escheat  be 
considered  as  a  reversion  as  it  once  was,  or  a  caducary  posses- 
sion ab  intesUUo  as  it  now  substantially  is.  Conuudering  it  as 
a  reversion.  The  King,  as  a  reversioner,  could  not  claim  it  in 
this  case,  but  und^  the  deed  of  1718,  as  the  investiture  under 
which  his  tenant  died  seised.  There  is  no  other  way  of  shew- 
ing the  trustee  to  have  been  his  tenant  at  all:  The  possession 
was  with  Mrs.  Harding  to  the  time  of  h^  death.  Every  alien- 
ation of  a  fee  has  some  investiture.  The  land  descends  in  the 
alienee's  blood,  and  when  that  fails,  the  lord  takes.     But  the 

[  *  165  ]  lord  can't  claim  against  his  own  *grant :  He  is  bound  by  the 
terms  of  the  alienation.  If  Mrs.  Harding  had  made  a  will, 
how  could  the  King  claim  against  the  deed  made  by  the  grantee 
to  empower  her  to  make  a  will?  The  King  could  set  up  no 
right  by  escheat  to  defeat  the  CKeoution  of  that  power.  But 
one  case,  in  which  a  possibility  of  reverter  could  remain  after 
a  fee  granted:  And  that  is,  where  lands  are  granted  to  a  cor- 
poration; if  corporation  dissolved,  the  lands  return  to  donor 
or  his  heirs  (e).  The  King  can't  claim  by  escheat  contrary  to 
the  terms  or  conditions,  which  the  tenant  held  under.  Two 
thmffs;— 1.  That  there  is  equity  against  the  King.  2.  That 
the  lord  is  bound  as  much  in  a  Court  of  equity  by  the  equi- 
table terms  of  his  tenant's  investiture,  as  he  is  in  a  Court  of 
law  by  the  legal  terms. 

Taking  the  estate  as  a  caducary  possession,  the  lord  can 

(«)  6  Vin.  AbT.  CorpmraiwM  (H  8),  pi.  9. 
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only  take  it  ab  htiesiaio  absolutely.     So  &r  as  the  tenant  has      Boeobm 
not  disposed  of  the  estate,  he  can  take,  and  no  farther.     The  ^' 

tenant's  power  of  disposing  is  absolute,  without  the  lord's  pri-  heatb, 
vity,  without  any  determined  form  of  conyeyance.  The  trustee 
lias  by  his  declaration  of  trust  in  1718  made  a  valid  conrey- 
ance  of  his  trust  in  equity;  and  therefore  a  Court  of  equity 
cannot,  I  apprehend,  suffer  the  land  to  go  as  undisposed  of  b^ 
the  tenant,  because,  in  the  consideration  of  this  Court,  there  is 
a  valid  disposition  made  by  him.  But  even  at  law  the  escheat 
could  not  be  free  from  the  trust.  The  statute  of  frauds  makes 
a  trust  estate  assets  in  the  hands  of  the  hdur  of  cestuy  que 
^y**^^  (/) ;  consequently,  for  that  purpose  the  estate  descends  to 
die  heir.  In  18  Car.  2y  before  trusts  were  put  on  the  rational 
footing  they  now  are,  the  apprehension  of  the  Judges  was,  that 
the  lord  by  escheat  ought  to  be  subject  to  the  trust:  Lord 
Bridgman  thought  so(g).  In  1702,  Sir  J.  Trevor  upon  the 
same  principle  tnought  so,  in  Sales  against  England  (h).  Yet 
Sir  J.  Trevor  certainly  knew  there  could  be  no  escheat  of  an 
use.  If  it  was  not  to  be  subject  to  Ae  trust,  I  think  the  iii- 
convemence  would  be  very  great;  and  where  we  are  not  tied 
down  by  any  erroneous  opinions,  which  have  prevailed  so  fiv 
in  practice,  that  property  would  be  shook  by  an  alteration  of 
*  them,  arguments  of  convenience  and  inconvenience  are  always  [  *  1 66  ] 
to  be  taken  into  consideration.  All  the  great  estates  of  this 
kingdom  almost  are  now  limited  in  trust.  The  trustees  are 
men  of  business,  probably  concerned  for  the  family,  and  at  a 
little  distance  of  time  their  pedigrees  are  not  to  be  traced. 
And  if  the  surviving  trustee  was  to  die  without  heir,  'twould 
be  thought  very  hard,  if  that  should  lose  the  estate.  But  I  rest 
upon  this :  It  seems  to  me  a  contradiction  in  terms,  that  he  who 
has  no  claim  but  ab  iniestaiOf  where  the  owner  has  not  dis- 
posed of  his  property,  should  take  contrary^  to  and  in  preju- 
dice of  his  disposition.  The  heir  of  blood  might  as  well  clium 
the  estate  in  contradiction  to  the  equitable  charge.  An  escheat 
is  now  as  much  a  title  under  the  former  owner,  by  consequence 
of  his  former  seisin,  as  the  heir.  Why  else  shall  the  lord  be 
deemed  the  assignee  or  heir  of  the  tenant?  I  think  the  lord 
may  be  considered  as  much  his  heir,  as  his  heir  by  blood,  and 
is  as  much  liable  to  all  the  dispontions.  Suppose  a  devise  in- 
effectual in  law,  but  good  in  equity;  would  the  estate  escheat 
free  from  the  trust?  Suppose  a  devise  to  a  trustee,  in  trust  to 
pay  debts  and  legacies,  and  trustee  dies  without  heir(f);  are 
all  these  charges  to  be  gone,  and  not  carried  into  execution, 
and  the  estate  to  escheat  free  from  'em?  To  bind  the  lord, 
there  is  no  distinction  between  voluntary  and  meritorious  limit- 
ations. The  lord  by  escheat  must,  in  consequence  of  the  te- 
nant's disposition,  be  a  trustee  for  all  or  none. 

(/)  See  n.  («)  ante,  159.  BaUey,  Nell.  107,  and  8  Cruiie  Dig.  tit, 

(g)  In  Geary  t.  Bearcrpfi,  Carter,  67  :  nz,  s.  39,  p.  476 ;   1  Cruiie  Dig.  Hi,  xt, 

but  it  appears  that  that  report  is  erroneous;  c.  ii,  s.  15,  p.  365,  and  n.  (6),  mUe,  148. 

aee  1   Eden,  S80,  n.  (a),  S  Fonbl.  Eq.         (h)  Prec.  Ch.  S02. 

170,   n.  (5th  ed.)    See  also   Steveiu  v.         <i)  Retve  v.  A.  <?.,  2  Atk.  S23. 
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BUROBSS 
V. 

Wheate. 


But  objections  have  been  taken  to  subjecting  the  escheat  to 
trusts. 

Obfection  1.  From  copyholds  and  the  customs  of  manors. 
There  the  lord  can't  be  subject  to  trusts,  but  takes  the  estate 
[  *167  ]  on  the  death  of  the  tenant  without  heir.  ♦This  objection 
proceeds  from  not  distinguishing  between  freehold  and  copy- 
hold manors.  In  all  manors,  where  admission  is  necessary  to 
alienation,  the  escheat  is  absolute,  the  lord's  consent  l)eing  still 
necessary.  In  those  copyholds,  the  lord  is  not  bound  by  debts, 
alienation,  or  trusts ;  they  are  all  void  against  him.  But  if  he 
consents  to  a  condition  or  trust  on  the  Court-roll,  then  he  is 
bound  by  it,  for  he  can't  claim  against  his  own  act  (k).  But  m 
freeholds,  the  form  of  his  concurrence  not  being  necessary,  he 
is  always  considered  as  much  bound,  as  if  he  was  a  party  to 
the  deed  of  alienation  which  makes  the  trust;  because  the 
power  which  the  tenant  now  has  by  law,  is  equivalent  to  the 
lord's  consent  to  the  grant,  when  it  was  a  strict  reversion. 

Objection  2.  If  the  trustee  is  not  to  be  considered  as  tenant 
without  regard  to  the  trust,  in  the  case  of  escheat ;  then  the 
lord  can't  be  permitted  to  consider  him  as  tenant,  in  case  of 
heriot  and  relief.  ,  Broum's  Case,  Vem.  (Q.  If  the  objection 
is  applied  to  copyhold  manors,  it  receives  the  same  answer. 
The  roll  shews  the  tenure.  If  applied  to  freeholds  held  of  the 
King  or  mesne  lords,  the  case  of  heriots  and  reliefs  is  of  no 
great  consequence ;  but  however  [the  lord]  can't  be  hurt ;  for 
a  conveyance  in  trust  would  be  void,  and  fraudulent  asainst  the 
lord,  in  respect  to  them.    The  cestuy  que  trust  is  me  visible 


(k)  Anon,  4  Leon.  88,  ca.  186 ;  R.  t. 
Haddenham,  1 5  East,  463 ;  see  also  Peaehey 
V.  Dvke  of  Somertet,  1  Stnu  454,  per  Lord 
MaccU^ld,  C. ;  S.  C.  Prec.  Ch.  573,  6 
Vin.  Abr.  Copyhold  (D  c)  pi.  9. 

(/)  Trin.  Coll  ▼.  Brwme,  1  Vero.  441. 
It  appears  by  the  preamble  to  the  statute 
of  uses,  that  the  lord's  loss  of  wards,  mar- 
riages, reliefi,  heriots,  and  escheats,  are 
enumerated  among  the  many  mischiefs  of 
uses.  Now  many  statutes  had  been  before 
made  at  different  periods  for  remedying 
the  mischiefi  of  uses  in  particular  cases, 
and  by  the  statutes  4  H.  7,  c.  17,  and  19 
H.  7,  c.  15,  the  lord  was  to  have  relief  on 
the  death  of  the  heir  of  eettvi  que  use,  if 
the  use  descended  to  him;  but  no  remedy 
was  provided  for  the  loss  of  escheat:  and 
therefore  as  the  law  stood  at  the  time  of  * 
the  making  of  the  statute  of  uses,  \feettid 
que  use  in  fee-simple  had  died  without  heir, 
the  land  would  not  have  escheated,  that 
mischief  not  being  provided  against  by  any 
former  statute,  and  therefore  that  mischief 
(if  it  deserves  that  name)  continues  with 
respect  to  such  uses  and  trusts  as  are  not 
executed  by  the  statute.  For,  with  re- 
spect to  them,  the  law  continues  the  same 
since,  as  it  was  before,  the  statute  of  uses. 
The  above  mentioned  statutes  of  H.  7  are, 
in  Co.  Lit  84  b,  and  91  a,  mentioned  to 
be  obsolete;  and  they  would  haye  been  so. 


had  the  statute  of  uses  annihilated  all  uses 
and  trusts.  But  by  subsequent  construc- 
tion of  it,  since  Lord  Coke's  dme,  it  has 
been  settled,  that  where  in  a  feoffiboent  or 
other  conveyance  there  is  a  limitation  of  a 
use  to  the  feoffee  or  grantee,  and  afterwards 
in  the  same  deed  another  limitation  of  a 
use  of  the  same  lands  to  another  person ; 
there  the  second  use  will  not  be  executed 
by  the  statute.  Quare  therefore,  why  the 
above  mentioned  statute  of  Hen.  7  should 
not  still  be  considered  as  operating  on  such 
second  uses  ?  Yet  those  statutes  seem  to 
have  been  considered  in  the  light  they  were 
Tiewed  by  Lord  Coke  ever  rince  tlie  stat. 
of  uses,  for  in  Trin,  ColL  t.  Browne,  no 
notice  is  taken  of  the  stat.  19  H.  7,  c  15, 
though  the  lord's  loss  of  heriots  is  specially 
provided  against  as  well  as  the  loss  of  re- 
liefs. It  is  true  this  statute  in  terms  extends 
only  to  lands  holden  in  socage  (as  the  4 
H.  7  did  to  those  holden  by  knights'  ser- 
vice), and  in  the  case  in  Vernon  the  lands 
were  holden  of  the  College,  as  of  their  re- 
version :  but  it  does  not  appear  to  have 
been  determined  on  that  distinction :  and 
it  is  cited  here  as  an  authority,  without 
taking  notice  of  any  such  distinction  :  and 
I  do  not  recollect  any  argument  from  either 
of  those  statutes,  or  so  much  as  any  notice 
of  either,  since  the  statute  of  uses.  See 
also  Co.  Lit.  76  b.— AfJ9.  Serj.  Hilu 
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possessor.     And  I  should  think  in  the  present  case,  if  a  heriot      Buroesb 
was  due  from  the  tenant,  the  deed  of  1718  is  void  against  the  ^ 

lord,  in  respect  of  heriots  and  reliefs.  See  how  it  stands.  "^^^  '  - 
Mrs.  Harding  kept  possession  till  her  death.  The  lord.coidd 
not  know  of  this  secret  deed  made  by  her  in  trust  for  herself, 
or  where  the  deed  was.  And  she  would  be  considered  as  his 
tenant.  But  suppose  he  knew  it,  and  chose  to  consider  the 
trustee  as  his  tenant  at  law :  I  think  he  may  do  it  in  all  cases, 
where  the  trustee  is  party  to  the  conveyance,  and  has  accepted 
the  estate ;  and  then  no  colour  for  Court  of  equity  to  interpose. 
The  trustee  can't  object,  because  by  his  own  agreement  he 
has  made  himself  liable  to  the  burdens  annexed  to  the  estate; 
and  he  can't  be  prejudiced,  as  the  estate  is  a  pledge  in  his 
hands  to  reimburse  nim.  And  where  *trustee  is  the  visible  [  *  168  ] 
tenant,  the  lord  can  only  consider  him  as  tenant.  The  niort* 
gagee  in  fee  would  be  tenant  to  the  lord  in  respect  of 'his 
heriots  and  relie&,  and  he  could  not  come  on  the  mortgagor 
for  'em,  while  the  estate  remained  unredeemed.  But  where  an 
escheat  happens,  it  does  not  follow  but  that  the  Court  may  in- 
terpose to  substantiate  the  agreement  of  the  parties,  though 
they  do  not  when  there  is  no  agreement. 

ObjecL  t^.  'Twas  said,  a  mesne  lord,  by  death  of  mortgagee 
without  heirs,  can  take  the  escheat  in  preference  to  the  per- 
sonal representatives,  who  are  entitled  to  the  money,  and  in 
opposition  to  the  mortgagor,  who  is  entitled  to  the  redemp- 
tion. This  would  be  glaring  injustice.  Pawleifs  Case  (m) 
seems  settled  on  a  true  foimdation,  and  this  precise  objection 
was  in  terms  over-ruled.  Lord  Hale  says,  the  tenure  is  extin- 
guished, but  it  is  over-ruled.  Another  answer  occurs,  that 
the  lord  may  continue  the  tenure  by  accepting  the  cestuy  que 
trust  as  tenant.  If  the  lord  admits  his  title,  there  will  be  no 
escheat.  The  King  and  the  lord  together  may  revive  the  te- 
nure. Another  answer  that  occurs  is,  that  if  the  tenure  was 
destroyed,  any  benefit  arising  from  it  to  the  lord  might  be  se- 
cured by  a  decree  to  hold  and  enjoy.  The  last  answer  is, 
that  if  it  should  extinguish  the  tenure,  the  law  never  thought 
that  sufficient  to  abridge  the  tenant's  absolute  right  of  aliena- 
tion. So  in  the  case  of  a  grant  in  mortmain.  It  is  said,  that 
the  King  must  take  it  free  from  the  trust,  because  the  King 
can't  re-convey  it;  but  this  would  hold  equally  in  the  case  of 
mortgages,  and  the  purpose  might  be  answered  another  way, — 
there  might  be  a  decree  to  hold  and  enjoy.  If  it  was  so,  'tis 
strange  to  say  that  therefore  he  shall  lose  the  whole  estate,  and 
have  no  relief  at  all. 

rV .  If  what  I've  said  be  right,  little  is  left  for  me  to  sav  upon 
this  head.  If  lord  takes  an  escheat  as  heir  or  assignee  m  law, 
then  the  King  is  within  the  express  declaration  of  trust,  which  is 
to  Elizabeth  Harding,  her  heirs  and  assigns.  If  [the]  King  would 
take  it  subject  to  trusts,  he  must  of  course  be  ♦entitled  to  an  [  ♦  160  ] 
equitable  estate  by  escheat.     He  can  be  subject  to  the  trust  on 

(m)  Ante^  p.  14 'I. 
VOL.  I.  K 
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BirmoBtt      no  Other  ground,  than  that  eestuy  que  trust  (the  trues  owner  in 
Wheatc      ^®  consideration  of  a  Court  of  equity)  dying  mum  heir,  the 

^  y  /  escheat  is  to  arise ;  for  else,  'twould  be  a  fee  on  a  fee.  It  would 
be  to  cestuy  que  trust  and  his  heirs,  and  for  want  of  such  heirs, 
to  the  trustee  and  his  heirs,  which  is  void  in  law,  because  of 
the  lord's  escheat.  If  the  trust  be  the  land,  Mrs.  Harding  died 
seised  of  the  old  use  of  that  land.  The  Kmg's  right  by  escheat 
stands  on  die  same  ground,  as  every  other  legal  right;  it  arises 
out  of  die  seisin.  And  Lord  Bacon  says,  they  who  come  in  by 
justice  and  consideration  of  law,  are  of  all  others  most  favoured. 
On  that  principle  stands  the  forfeiture  by  escheat,  the  tenancy 
by  curtesy,  and  in  dower.  27  Hen.  8  expressly  recites  this 
grievance,  and  a  wise  plan  in  equity  is  established  by  con- 
sidering die  trust  as  the  lands,  to  avoid  every  inconvenience 
diat  arose  from  an  use. 

As  to  Sir  George  Sandys'  Case  (n),  it  has  great  weight;  but  I 
can't  agree,  when  a  trust  descended  to  the  heir,  that  die  heir 
should  take  the  land  free  from  the  specialty  debts  of  the  an- 
cestor; diere  the  trustees,  the  heirs  or  blood  to  the  felon,  and 
Sir  R.  Freeman,  were  idl  in  the  same  interest.  If  they  had 
been  adverse,  perhaps  it  might  have  been  argued,  that  it  resulted 
to  Lady  Sandys,  the  dau^ter  and  heir  of  Sir  Ralph.  The 
trustee  could  take  nothing  to  himself  against  the  former  owner, 
and  his  heirs.  The  circumstances  of  that  case  were  compas- 
sionate. If  the  King  had  restored  die  estate  to  the  famOy, 
and  the  trustee  had  insisted  on  keeping  it,  'twould  have  under- 
gone a  different  examination  from  what  it  did. 

The  principal  reason  is,  that  escheat  is  for  want  of  a  tenant 
A  trust  b  Uke  a  rent-charge :  when  it  iails,  it  extinguishes  in 
the  estate,  for  the  ben^t  ofdie  owner.  [That]  there  can  be  no 
escheat  of  an  use  (the  second  reason)  seems  incorrect;  the 
escheat  is  for  want  of  a  tenant ;  the  lord  being  assignee  here 
is  a  tenant  at  law.  It  does  not  prove  but  that  there  may  be 
an  estate  in  the  trustee. 

[  ♦170  ]  ♦It  is  said,  the  escheat  is  in  lieu  of  services.  True,  but  it  does 
not  conclude  but  the  tenant  may  be  a  trustee.  There  is  a 
declaration,  that  trust  does  not  extinguish  for  the  benefit  of 
the  trustee,  but  of  the  true  owner;  which  is  clearly  settled. 
The  reasoning,-  with  regard  to  those  who  claim  in  the  past, 
does  not  conclude  one  way  or  other;  but,  in  fact,  the  true 
foundation  of  trusts  was  not  then  laid.  Lord  Hale  himself  had 
held,  a  trust  descended  to  the  heir  was  not  liable  to  debts;  he 
went  on  a  principle  that  failed,  and  whatever  is  built  upon  it, 
fails  with  it. 

It  is  a  matter  of  importance,  to  settle  on  what  principles  die 
present  determination  is  made ;  because  many  consequences  may 
nereafter  be  drawn  from  it.  If  mortgagee  in  fee  dies  without 
hei^,  'tis  now  setded  the  estate  escheats,  subject  to  the  mort- 
gage, and  the  money  must  be  paid  to  the  personal  represen- 
tative.   But  suppose  mortgagor  dies  sans  heir,  shall  the  mort- 

(«)  Ante,  p.  140. 
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ngee  hold  the  laod  absoldlely  (p) ;  if  he  demands  the  money  of      Bumbm 
the  personal  representative,  shall  he  have  the  money  and  the  ^' 

lands  too?  If  not,  to  whom  shall  he  convey  it?  If  to  the  >  ^"^"' ^ 
King,  then  a  right  of  escheat  followed  in  eauity  by  analogy. 
I  don't  say  on  any  ground  established,  what  tne  determination 
must  be  in  that  case.  It  must  be  upon  reasoning,  not  upon 
principles  yet  settled.  Whethtt  it  may  not  be  reasonable  under 
particular  circumstances,  can't  be  questioned.  This  Court  does 
not  act  arbitrarily,  but  by  a  system  of  equity,  which  is  as  much 
the  law,  as  that  on  the  other  side  of  the  Hall. 

In  case  of  felony,  shall  trustee  hold  against  the  felon,  if 
pardoned,  or  against  the  heir  of  the  ancestor  executed,  although 
the  King  would  restore  it  ?(ji).  I  can't  answer  it  upon  prineinles: 
I  can  find  no  clear  and  certain  rule  to  go  by;  and  yet  I  tnink 
equity  should  follow  the  law  throughout.  Yet  I  am  satisfied 
it  must  shock  common  sense,  that  the  heirs  of  an  attorney  or 
the  trustee  should  take  the  estate  firom  the  family  of  the  owner, 
the  King,  and  every  body  else.  The  least  analogy  to  any  legal 
right  ought  to  be  preferred  to  the  trustee,  who  is  the  mere 
form  and  instrument  of  conveyance.  ^I^ruxianagBinBt  Aiior^  [  ^171  ] 
netf "General  (q)  shews  a  right  by  escheat  is  a  ground  to  come 
into  equity  against  a  trustee,  to  pray  conveyance.  Palmer 
against  Aitamey ^General  before  Lord  Nottingham;  Biter  stat- 
ing the  case,  he  concludes — '*  Note,  if  a  forfeited  mortgage  in 
&e  escheat  to  the  Kinff,  yet  mortgagor's  equity  of  redemption 
is  not  lost,  though  the  King  comes  in  the  poet.  If  tiien  there  be 
equity  againsi  the  King's  escheat,  why  should  [there]  not  be  equi- 
^for  it?" — And  so  he  orders  a  case  to  be  made  and  argued,  and 
decreed,  that  there  was  an  equity  for  the  King's  escheat.  The 
exclusion  of  the  trustee  fimn  all  benefit  was  surely  in  die  con- 
templation of  the  parties.  To  detehnine  otherwise  would  be 
to  contradict  the  mtent  of  the  deed  of  1718.  The  death  of 
eettuy  que  truet  eans  heir  was  not  at  all  tiiought  of.  Thcnr  have 
declared  the  trusts,  and  that  there  should  be  no  other:  What- 
ever results  necessarily  ftoat  tiie  agreement,  was  the  intent  of 
it.  The  holding  to  other  purpose  than  on  the  trusts,  could 
never  be  intended ;  he  is  to  hold  to  no  other  purpose. 

It  has  been  said,  the  declaration  and  agreement  can't  extend 
to  tiie  lord,  for  that  tiie  trustee  holds  it  subject  only  to  the 
trust  created  hj  or  arising  firom  the  deed:  And  if  so,  here  the 
lord  takes  an  interest,  wiiich  opuld  [not]  (r)  have  been  even 
given  b^  express  limitation;  for  'tis  said  that  the  trust  could 
not  be  famited  to  the  lord  on  failure  of  heirs  to  Mrs.  Harding, 
faeeause  it  would  be  a  fee  on  a  fee,  and  tiierefore  void;  Vaugh. 
S70  («).  But  I  apprehend,  that  the  limitation  of  a  trust  to  the 
lord,  fSuling  heirs  of  Mrs.  Harding,  would  have  been  good,  be- 

(o)  See  anUtV,  149,  nadpoii,  p.  18i~         (r)  The  ward  «ol  b  in  1  Eden,  SS7, 

alio  Coventry's  Pow.  on  Mortgages,  853,  and  in  Seijeant  Hill's  MS. ;  and  the  sense 

n.  (5th  ed.)  teqnltea  it. 

Jp)  A  power  to  do  wfafeh  is  reserved  to  {i}  Omrimr   v.  Sh^iem  :    see    BnlL 

the  Grown  by  1  Ann.  st  1,  c.  7,  s.  8.  Feame,  C.  R.  372,  and  Doe  v.  Jhhne, 

(q)  lVem.340.  poti,  777. 
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BuROEsi      cause  such  a  limitation  would  have  "been  good  inlaw,  and  i^ 
••  implied  in  the  conveyance  of  every  legal  fee. 

Upon  the  whole,  I  think  the  King  is  entitled  to  a  decree. 
But  if  I  am  wrong  in  the  principles  I  go  upon,  or  (as  is  possible) 
in  the  application  of  them — if  the  deed  of  1718  has  conveyed 
a  new  fee,  and  changed  the  Kne  of  heirs,  upon  which  the  escheat 
[  ♦172  ]  was  to  arise  in  this  Court  as  well  as  at  law;  then,  *as  between 
the  heir  ex  parte  matemd  and  the  trustee,  I  think  the  heir  is 
entitled  to  a  preference  and  a  decree. 

Before  ^  Hen.  8,  if  a  man  conveyed  to  use  of  himself  and 
his  heirs,  the  Chancery  thought,  that  no  change  of  the  seisin 
was  intended  by  such  conveyance.  And  they  decreed  the  estate 
to  go  as  the  old  use  woidd.  The  Court  never  decreed  against 
estates  in  the  post.  The  trust  should  ensue  the  nature  of  the 
use  executed.  But  if  settled,  that  the  lord  shall  not  be  enti- 
ded  by  escheat,  as  if  the  old  estate  continued,  and  then  a  new 
question  arises  between  the  heirs  of  the  old  purchase  and  the 
trustee:  EUzabeth  Harding  was  seised  ex  parte  patemd;  and 
whether  she  has  acquired  a  new  fee,  can  only  be  disputed  by 
the  lord  of  the  fee.  Co.  Litt.  12,  The  feoffee  can't  restrain 
the  rent  or  condition  to  the  paternal  line  (t).  Suppose  trustee 
covenanted  to  convey  to  Mrs.  Harding  or  her  heirs,  he  can't 
say  that  it  is  restrained  to  her  heirs  ex  parte  patemd.  If  he 
had  reconveyed  to  her  in  this  case,  it  would  have  descended  to 
the  heirs  of  purchase,  and  consequently,  in  the  event  that  has 
happened,  to  the  maternal  heir.  And  there's  no  instance 
where  a  trustee  can,  by  delaying  a  conveyance,  create  a  benefit 
to  himself,  though  he  is  never  called  upon  so  to  do.  When 
^e  blood  of  the  grantee  fails,  the  lord  is  entitled.  In  justice 
"to  the  maternal  heir  entitled  under  the  old  investiture,  it  was, 
before  stat.  H.  8,  and  is  now  presumed  in  equity,  that  the 
owner  meant  no  alteration  of  the  old  seisin  by  the  conveyance 
in  trust,  which  left  the  estate  and  ownership  as  it  was.  So  that 
the  conveyance  leaves  the  estate  just  as  it  was.  I  think  the 
reason  should  not  be  confined  to  the  heirs  under  the  old  in- 
vestiture, but  should  be  extended  to  the  lord.  But  if  the  lord 
is  out  of  the  case,  there  seems  no  reason  to  confine  it  to  the 
paternal  line.  As  between  the  heir  and  the  trustee,  as  be- 
tween Mrs.  Harding  and  her  trustee,  the  deed  of  1718  is  an 
original  act,  and  the  trustee's  title  is  wholly  derived  under  this 
deed.  And  every  reciprocal  engagement  on  his  part  to  Mrs. 
Harding  and  her  heirs,  is  confined  to  that  deed.  Both  Imes 
[  ♦  173 '  ]  are  of  her  blood,  and  within  the  term  heirs  in  the  ♦  agreement, 
and  within  the  express  terms  of  his  undertaking,  and  not  only 
by  necessary  implication.  But  the  triistee  is  intended  to  take 
UQ  benefit  huns^lf,  from  the  natural  affection  which  Mrs.  Hard- 
ing may  be  supposed  to  have  for  all  the  heirs  of  her  blood. 
There  is  no  case,  that  the  feoffee  shall  exclude  the  heirs  by 
purchase,  for  his  own  benefit.  No  saying  in  the  books  before 
'or  since  27  H.  8,  to  this  purpose;  and  in  my  apprehension,  it 

(0  See  onto,  p.  128,  andpoi^,  p.  184. 
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is  as  much  against  conscience  as  law,   upon  the  reciprocal      Buhobss 
agreement.     1  o  establish  a  trust  for  his  own  benefit  and  to  re-  *' 

strain  his  engagements  made  to  Elizabeth  Harding  and  her         "^^^"^  • 
heirs  to  the  paternal  line,  seems  unreasonable. 

With  regard  to  the  preliminary  points,  they  are  so  clear,  I 
shaU  say  nothing  upon  them. 

I  am  sorry  to  have  taken  up  so  much  time.  I  thought  it  ne-^ 
cessary  to  do  it,  as  I  differ  firom  so  great  authority. 

Lord  Keeper. — There  is  one  obiectiony  and  two  claims, 
upon  which  I  am  now  to  give  my  opinion.  I  agree  with  the 
Lord  Chief  Justice  and  his  Honour,  as  to  the  objection* 

As  to  the  other  points,  I  think  myself  very  much  obliged  to 
Lord  Chief  Justice  and  his  Honour,  and  return  them  my  Sumks 
for  their  learned  assistance,  and  their  free  and  unreserved  com- 
munication of  their  sentiments  to  me,  during  all  the  time  that 
this  matter  has  been  under  consideration. 

L  First,  I  shall  take  notice  of  the  claim  of  the  Crown,  be- 
cause several  of  the  arguments  I  shall  make  use  of  on  that,  will 
tend  to  support  the  opinion  I  shall  give  on  the  other  claims. 
The' question  on  the  information  is,  whether  the  ceHuy  que 
trust  dying  without  heirs,  the  trust  is  escheated  to  the  Crown, 
so  that  the  lands  may  be  recovered  in  a  Court  of  equity  by  the 
Crown,  or  whether  the  trustee  shall  hold  them  for  his  own  be- 
nefit. (States  the  case).  *On  11  January,  1718,  Mrs.  Hard-  [  ♦174  ] 
ing  conveys  to  trustees  (of  whom  Sir  F.  Page  was  the  survivor) 
the  lands  in  question,  in  trust  for  Mrs.  Harding,  her  heirs  and 
assigns,  to  the  intent  that  she  should  appoint  such  estates 
thereout,  and  to  such  [persons],  as  she  should  think  proper. 
Mrs.  Harding  dies  without  malung  any  appointment,  and  with- 
out heirs  ex  parte  patemd.  The  information  charges,  that  the 
trustee  took  no  benefit,  .but  only  for  Elizabeth  Harding,  and 
to  be  subject  to  her  appointment;  and  that  she  being  dead 
sans  heirs  on  the  father's  side,  and  having  made  no  disposition 
of  the  estate,  that  Sir  F.  iPage  could  take  no  estate  for  his 
own  benefit  by  the  deed  or  the  fine,  but  takes  it  for  the  bene- 
fit of  his  Majesty,  who  stands  in  the  place  of  the  heir,  and 
that  the  premisses  are  escheated  to  his  Majesty.  The  ques- 
tion therefore  is  entirely  a  question  of  tenure,  and  not  of  for- 
feiture. 

I. shall  consider,  first,  The  right  of  loids  to  escheat  at  law. 
Secondly,  Whether  they^have  received  a  different  modification 
in  a  Court  of  equity.  Thirdly,  The  arguments  used  in  sup- 
port of  the  information;  and  from  the  whole  draw  this  'con- 
clusion, that  the  Crowil  has  in  this  case  no  equity. 

1.  I  shall  consider  the  law  of  escheat,  as  settled  by  the  mu- 
nicipal writers  in  the  law,  and  reporters:  and  shall  not  regard 
what  the  law  was  in  other  countries;  as  they  seem  founded 
and  calculated  for  empire  and  vassalage,  to  which  I  hope  in 
this  country  we  shall  never  be  subject.  I  will  just  give  a  spe- 
cimen of  the  feodal  law.  Craig,  504.  Causte  Amissionis  Feudi  : 
These  causes  are,  incestuous  marriages,  parricide,  fratricide, 
friendship  contracted  with  the  lords  enemies,  revealing  the 
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BuRGEsi      lord's  secretSj  if  they  affect  his  life  or  reputation,  oudawry  not 

v*  reversed,  and  all  other  causes  in  the  discretion  of  the  prmtar. — 

Whsat^      j  ^^  |.j^g^  ^  relieve  me  from  the  doctrine  of  the  feudists. 

The  legal  right  of  escheat  with  us  arises  from  the  law  of 

infeoffinent  to  tiie  tenant  and  his  heirs,  and  then  it  returned 

[  *  175  ]  *  to  the  lord,  if  the  tenant  died  without  heirs.  The  extension 
of  the  feo£Fbient  from  the  person  of  the  tenant  to  the  heirs 
special  of  his  body,  and  then  to  his  heirs  and  assigns,  is  accu- 
rately traced  in  a  treatise  of  teniures  by  a  learned  hand(0); — 
this  reduces  the  condition  of  the  reversion  to  this  single  eyeaat, 
viz.  Ob  defectum  ienentis  de  jure.  F.  N.  B.  837;  A  writ  of 
escheat  lies  where  tenant  in  fee  of  any  lands  or  tenements  holds 
them  of  another,  and  the  tenant  dies  seised  (n)  without  heirs 
general  or  special,  the  lord  shall  have  the  land:  because  he 
shall  have  it^  in  lieu  of  his  services.  The  books  are  uniform, 
that  in  the  case  only  of  tenant's  dyinff  without  heir,  the  escheat 
took  place.  As  long  as  tenant  or  ms  heir,  or,  by  his  implied 
assent,  another  continued  in  possession  by  title,  that  prevented 
escheat.  The  law  had  no  regard  to  the  tenant's  riffht  to  the 
land,  but  in  right  of  his  seisin.  All  these  instances  snew,  that 
where  there  was  a  tenant  actually  seised,  (bough  he  had  no 
right  to  the  tenements,  and  though  the  person  who  had  the 
right  died  without  heirs,  yet  the  escheat  was  prevented.  For 
if  the  lord  has  a  tenant  to  perform  the  services,  tBe  land  can- 
not revert  in  demesne.  RolLAbr.816.  Whittingkam*8CBBe{w). 
7  Hen.  4,  Heir  of  Disseisor.  I  Inst.  S68  b,  Feoffee  of  Dis- 
seisor. Upon  diese  cases  I  would  observe,  that  the  lord's  con** 
sent  had  nothinff  to  do  with  establishing  the  right  of  the 
tenant's  being  diuy  seised,  because  in  every  one  of  these  cases 
they  all  come  in  without  the  lord's  consent;  unless  it  may  be 
said,  that  the  lord  is  a  virtual  assenter,  as  well  to  the  disseisins 
as  the  legal  conveyances.  And  then,  if  that  be  so,  it  would 
operate  to  the  establishing  the  right  of  die  trustee  here,  who 
would  say  he  is  entitled  under  a  conveyance  in  law,  by  the  very 
consent  of  the  lord;  which  is  a  stronger  case  than  a  disseisin. 
From  these  cases  and  authorities  it  must  be  idlowed  to  be 
settled,  that  the  law  did  not  regard  the  tenant's  want  of  titie, 
as  giving  the  lord  right  to  escheat. 

[  *  1 76  ]  *  ^*  The  next  consideration  is,  whether  a  Court  of  equity  can 
consider  it  in  a  di^erfent  liffht.  Now  when  the  tenant  did  not 
die  seised,  and  a  proper  I^;al  tenant  by  tide  continued,  and 
consequently,  the  lord's  seicnory  and  services  continued;  can 
this  Court  say  to  the  lord,  i  our  seignory  is  extinguished,  and 

(v)  Sir  H.  Wright  disselied,  the  lord  may  eater,  but  not  have 

(ii)"ThewordtorF.N.B.ti8eo:  trot  a  writofetdieat:  b«t  if  die  dineiior  had 

vkL  F.  N.  B.  38a  (C),  in  theM  wosds  :^  died  tdied^  the  k>rd  could  neither  enter, 

"And  if  the  tenant  be  diueised,  and  after-  nor  have  a  writ  of  eicheat,  jft.:  and  it 

wards  £eth  without  heir,  &a,  it  seemeth  seenu,  by  the  reaioning  of  the  Court, 

the  lord  Bhall  hate  a  writ  of 'cfchcat,  be-  82  H.  6,  27  a,  that  the  lord  can  in  no 

caoie  his  tenant  died  in  tfaa  hoauge."  case  have  a  writ  of  esdieat,  except  where 

CoHir^  82  H.  6,  27  a,  pL  16,  and  so  dted  hU  entry  waa  Uwful ;  ibkU^-^MS.  Strj- 

in  Com.  Dig.  Etckeai  (B  2.) ;   and  the  HilIn 
distinction  there  b,  thai  if  the  tenant  be         (ic)  8  Rep.  42  b. 
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to  the  tenant,  Your  tenancy  is  to  too,  though  both  are  le|pd      Bueobm 
rights  now  subsisting  at  law?    In  consideration  of  uses  with  *^ 

regard  to  escheats,  equity  has  proceeded  on  the  same  principle   « '**  ""  - 

as  the  law,  where  there  was  a  tenant  of  the  land  that  performed 
the  services.  And  I  don't  find  this  Court  had  any  regard  to 
the  merum  jus  of  the  tenant.  Now  the  reason  why  there  was 
no  escheat  on  the  death  of  eestuy  que  use  in  equity  seems  to 
be  this,  (and  it  is  a  reason  equally  applicable  to  uses  and 
trusts),  that  the  Court  had  nothing  to  issue  a  subpcsna  upon, 
no  equity,  nothing  to  decree  upon;  and  erery  person  must 
bring  an  equity  wiUi  him  for  die  Court  to  found  its  jurisdiction 
upon.  It  seems  to  me  he  could  have  no  equity  in  the  case  of 
an  use,  or  as  owner  oi  a  trust,  for  this  plain  reason:  an  use 
before  the  statute  could  not  be  extended  farther  than  the  in- 
tcrest  in  the  estate  which  the  creator  of  the  use  could  have 
enjoyed:  as  if  the  creator  of  the  use  had  a  fee-simple  in  the 
land,  he  could  take  back  no  more  interest  in  the  use,  either 
declared  or  resulting,  than  he  had  in  the  land:  if  he  makes  a 
feofiinent,  and  declares  no  uses,  it  results  to  him  in  fee,  which 
is  to  him,  his  heirs  and  assims.  The  consequence  is,  that  the 
moment  he  dies  without  heirs  or  assigns,  there  was  no  use  re« 
maining.  How  then  can  you  come  here  for  a  subpcena  (whe- 
ther he  took  back  the  same  or  a  different  use)  to  execute  an 
use  or  trust  which  was  absolutely  extmct?  That  seems  to  me 
the  plain  and  substantial  reason,  why  in  this  case  (whether  you 
call  it  an  use  or  a  trust)  there  was  no  basis  on  wnich  to  found 
a  subpoena.  Lord  Chief  Justice's  system  is  very  great  and 
noble,  and  very  equitably  intentioned.  Such  a  system  as  I 
should  readily  lay  hold  of  upon  every  occasion,  if  I  thought  I 
could  do  it  consistently  with  the  rules  of  law. 

*  What  scintilla  of  equity  is  given  to  the  lord?  Lord  Chief  [  "i"  177  ] 
Justice  supposes,  that  by  feomnent  to  two  trustees  for  Mrs. 
Harding,  her  heirs  and  assigns,  and  for  no  other  use,  the  lord  is 
included  in  "  her  heirs  and  assigns.'*  That  expression  cannot 
do  so.  I  think  the  conveyance  would  have  been  the  same,  if 
assigns  had  been  left  out.  Then  it  is  said,  the  express  decla- 
ration is  to  her  heirs  and  assigns,  and  that  there  is  an  implied 
trust  on  this;  for  as  the  trustees  are  to  take  to  no  other  use, 
and  the  express  trust  is  served;  therefore  a  trust  in  fee  results 
to  the  lord,  upon  the  extinguishment  of  heirs  ex  parte  paiemd. 
To  that  condusion  I  have  two  objections:  1.  1  think  such  a 
trust  would,  if  declared,  be  entirely  void;  (and  whether  de- 
clared by  way  of  trust  or  use,  it  is  the  same  thinff),  for  when 
you  have  limited  an  estate  to  a  man  in  fee,  or  declared  the 
trust  to  him  in  fee,  you  have  no  more  to  dispose  of  in  either 
case,  and  cannot  limit  one  fee  on  another.  It  is  said,  in  answer 
to  this,  that  she  could  not  have  limited  it  to  Sir  F.  Page  and 
his  heirs  in  default  of  her  own  heirs,  but  that  a  person  may 
limit  any  thing  according  to  the  course  of  law,  and  there's  a 
reverter  to  a  person  in  fee  in  the  course  of  law,  therefore  you 
may  limit  it  so.  But  it  reverts  by  operation  of  law  on  extin- 
guisluaent  of  an  estate,  that  was  a  fee-simple  incapable  of  any 


Wheate. 
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Burgess       farther  limitation.     The  donor  could  not  have  limited  it.  90^ 
2,  With  regard  to  the  resulting  trust  there  is  this  objection, 
which  seems  to  me  unanswerable.  What  is  the  estate  conveyed 
to  the  trustees?     It  is  Mrs.  Hardinc's  estate.     Her  husband 
and  she  are  parties  to  the  deed  and  fine.     They  pass  all  the 
estate  that  goes  to  the  trustees.     Can  any  thing  result  by  way 
of  trust  or  use,  to  a  person  not  privy  to  the  estate  that  passes 
by  the  deed?    Where  you  have  passed  the  estate  without  con- 
sideration,  there  in  modem  language  an  use  results,  or  a  trust 
results;  because  it  is  unequitable  that  a  man  should  have  an 
interest  in  the  estate,  when  he  has  paid  no  consideration  for  it. 
But  where  a  person  is  not  party  to  a  deed  nor  privy  to  the 
estate,  I  don't  see  how  any  thing  can  result  for  his  benefit. 
[    *178    ]  That  this  was  the  *  notion  in  respect  to  an  use,  appears  from 
authorities.     The  law  was,  that  the  lord  could  not  have  the 
escheat  of  an  use.    So  is  5  Ed.  4,  for  I  take  that  to  be  the  re- 
port of  a  case;  then  it  has  all  the  authority  the  Year-books 
carry  with  them.   And  this  has  been  adopted  by  all  the  writers 
since.    Bacon,  79,  does  not  question  the  authority  of  this  case. 
He  gives  a  reason  of  his  own,  which  he  substitutes  as  a  better 
than  that  in  the  books,  that  there  is  a  tenant  in  by  title,  which 
Ls  a  strong  reason  in  law ;  but  it  does  not  mention  that  as  a 
reason  with  regard  to  the  subposna. — It  is  not  a  conclusive  rea- 
son, that  the  lord  shall  not  have  subpoena^  because  there  is  a 
person  in  possession.   He  should  have  it  for  that  reason,  if  that 
person  is  uable  to  him  in  equity.     Therefore  he  gives  a  better 
reason,  because,  says  he,  it  never  was  his  intent  to  advance  the 
lord,  but  his  own  bloo(!.  Therefore  that  is  the  reason;  it  would 
not  be  within  the  intention  of  that  trust,  that  any  besides  the 
blood  of  the  covenantor  should  take.     Nobody  can  imagine 
the  tenant  intended  to  provide  a  trust  to  answer  the  lord's 
escheat.    Mrs.  Harding  never  thought  of  escheat  I  suppose; — 
but  had  it  been  suggested  to  her,  ''if  you  die  withoutfneirs  that 
"can  possibly  take  your  estate;  would  you  rather  have  your 
"  friend,  you  have  chosen  to  make  your  trustee,  take  it,  or  that 
"  it  should  go  to  the  King?"   She  must  have  been  a  subject  of 
more  zeal  than  I  can  suggest,  if  she  had  said  she  would  give  it 
to  the  King. 

As  I  am  now  stating  the  law  and  equity  of  escheats  with  re- 
gard to  uses  and  trusts,  I  will  here  take  notice  of  an  objection 
that  seems  equally  to  affect  the  opmions  of  lawyers,  with  regard 
to  the  doctrine  of  uses  and  trusts;  and  that  is  the  dOemma 
which  was  urged  at  the  bar,  as  the  basis  of  the  equity  m  the 

Present  case,  though  I  dcm't  think  it  a  necessary  dilemma:  um. 
'hat  the  lord  must  have  the  estate  by  escheat,  either  on  the 
death  o(  cestuy  que  trust  without  heirs,  or  of  the  trustee  with- 
out heirs  discharged  of  the  trust;  but  if  he  can't  have  it  while 
the  trustee  lives,  while  there  is  a  tenant,  it  would  be  monstrous, 
that  the  cestuv  que  trust  should  be  prejudiced  by  putting 
1  iv?  ®^**^  ^  trustee's  hands  for  the  benefit  of  the  family. 
'■  ■'  ^?"®  ^^^  ^'  *^^  ^®  *  dangerous  conclusion,  the  other  is  not. 

^    My  answer  is,  that  if  the  Taw  be  so  that  the  lord  shall  in  that 
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case  take  it  discharged  of  the  trust,  I  must  suppose  it  no  in- 
jury or  absurdity  at  all.  Volenti  nonjlt  injuria*  The  creator 
of  the  trust  determines  to  take  the  convenience  of  the  trust 
with  its  inconvenience.  It  is  most  certain,  every  man  who 
creates  a  trust  nuts  his  estate  in  the  power  of  his  trustee. 
If  the  trustee  sells  it  for  a  valuable  consideration  without  no- 
tice, no  Court  can  relieve  the  owner  from  this  misfortune ;  it 
is  the  result  of  his  own  act;  and  yet  that  is  as  shocking  a 
perfidy  in  the  trustee  as  can  be ;  but  the  Court  cannot  inter- 
pose, as  it  would  affect  the  rights  of  others,  of  third  persons. 
But  I  don't  know  it  has  been  determined  that  it  shall  escheat, 
discharged  of  the  trusts.  I  shall  give  no  positive  opinion  upon 
it.  So  far  I  may  say,  that  unless  a  trust  can  be  distinguished 
from  an  use,  the  most  learned  judges  say,  the  right  comes  as 
a  reversion,  failing  heirs,  and  that  the  time  of  escheating  is, 
when  there  is  a  want  of  a  tenant,  the  ri^ht  of  the  lord  being 
piuramount.  The  trust  cannot  be  affected  by  it.  1  Co.  Chud- 
leigKs  Case  {x) ;  the  lord  comes  in  the  post  and  not  in  the 
OCT-  (y).  Popham,  8.  C.  («),  says,  that  is  the  reason  why  the 
law  is  so,  and  I  don't  doubt  the  law.  But  there  is  no  occasion 
to  give  a  precise  opinion  upon  it  till  necjessai^.  But  I  don*t 
think  this  is  at  all  a  necessary  dilemma:  the  lord  may  not  be 
entitled  on  death  of  cestuy  que  trust  without  heir,  because 
there  is  no  equity,  for  he  has  nis  tenant  as  he  had  before.  But 
possibly,  there  might  be  an  equity  in  the  other  case  against  the 
lord ;  for  if  trustee  died  without  heir,  and  the  lord  had  the 
estate,  this  Court  might  say,  You  shaU  hold  to  compensate 
yourself  for  your  rent  and  services,  but  we  will  embrace  the 
rest  for  die  cestuy  que  trust. 

A  differ.ence  was  attempted  to  be  made  between  uses  and 
trusts.  I  have  seen  trusts  invented  for  the  blackest  purposes 
in  my  experience,  and  to  subvert  the  very  constitution  of  this 
kingdom.  But  this  is  nothing  but  the  abuse  of  both.  But  to 
try  if  there  is  or  is  not  any  difference  between  them,  the  best 
way  is  to  define  both :  as,  in  order  to  shew  the  difference  be- 
tween one  thing  and  another,  'tis  usual  to  define  the  one  and 
the  other,  and  by  compar*ing  the  definitions  find  the  difference.  [  *  180  ] 
Finch,  1.  2,  c.  22,  fo.  22  b,  says,  an  use  is,  where  a  man  has 
any  thing  to  the  use  of  another  upon  confidence,  that  the  other 
shaU  take*  the  profits.  He  who  has  the  profits,  has  an  use. 
The  other  books  say  an  use  is  neither  jW  in  re  nor  ad  rem^  &c. 
Now  what  is  a  trust  ?  A  confidence  for  which  the  party  is 
without  remedy,  but  in  a  Court  of  equity.  Lord  Chief  Justice 
does  not  state  any  difference  in  the  metaphysical  essence  be- 
tween an  use  and  a  trust,  but  that  there  was  a  difference  in 
the  law  by  which  the  one  and  the  othei;  was  directed ;  and  I 
think  there  is  no  difference  in  the  principles,  but  there  is  a  wide 
difference  in  the  exercise  of  them.     It  was  as  much  a  principle 

(x)  Fo.  122  a.  see  F.  N.  B.  423,  467  (4to  ed.);  3  Bla. 

(y)  The  lord  by  escheat  tfl  twin  the  pocl;  Comm.  181;  and  1  Roccoe  on  Real  Ac- 

Harg.  Ca  Lit  239  a,  and.  [n.  150]  ibid.  Uons,  8S. 

As  to  the  per,  the  per  eLcmi,  and  the  posi,  («)  1  Co.  Rep.  139  b. 
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BumoBM      of  thb  Court,  that  the  use  should  be  eoosidered  as  the  land,  or 
«>  as  imitating  the  land,  formerly  as  now ;  though  the  rules  were 

Wheats.  ^^^^  carried  *^rmerly  so  far,  nor  the  reasoning  nor  directions 
(when  they  w^re  less  understood)  as  at  present  To  give  a 
[fiuniliar]  instance :  the  elements  and  principles  of  geometry  were 
the  same  in  Euclid's  time  as  in  Sir  Isaac  r]^ewton*8|  though  in 
the  latter's  time  die  use  of  them  was  much  enlarged.  It  was 
saidi  the  difference  consbts  in  this:  that  equity  has  shaped 
them  much  more  into  real  estates,  than  before  when  they  were 
uses.  As  now,  there  is  tenancy/?^  curtesy  of  a  trust;  they 
may  be  entailed ;  and  those  intaus  barred  by  a  recovery.  But 
why  ?  Not  firom  any  new  essence  they  have  obtained,  but  from 
carrying  the  principle  farther,  quia  iBquiiM  sequiiur  legem :  for, 
as  between  the  trustee  and  the  cestuvque  trust,  this  Court  had 
jurisdiction ;  and  I  think  they  should  have  equally  extended  in 
this  Court  die  rules  and  principles  of  uses,  as  well  as  trusts. 
This  therefore  waff*  the  effect  of  the  equitable  jurisdictions 
growing  to  maturity.  Lord  Bacon  says,  the^^ew  to  credit 
and  strength  by  degrees.  He  says,  an  use  is  nothing  but  a 
general  trust,'  where  a  man  will  trust  to  the  conscience  of  an- 
other, rather  than  to  his  own  estate  and  possession. 

That  an  use  and  trust  are  the  same,  seems  adopted  by  all 
the  great  persons  who  have  presided  in  diis  Court.  Gray  against 
Oray,  99  Car.  2  (a) ;  L(Mra  Nottingham  in  a  case  whether  a 
[  *  181  ]  pur*chase  made  in  the  name  of  the  son  was  a  trust  or  an  ad- 
vancement, held  it  the  latter,  and  that  there  should  be  no  con- 
structive trusts:  he  grounds  himself  upon  this  observation; 
"  All  the  books  agree,  that  a  feoffinent  to  a  stranger  without 
consideration,  raised  an  use  to  the  feoffor  by  implu»ition  **(&). 
"  How  can  this  Court  justify  it  to  the  world,  if  it  should  make 
the  law  of  trusts  differ  from  the  law  of  uses,  in  the  same  case?" 
Thev  thought  they  were  so  strictly  bound  by  it,  they  could 
not  depart  from  it.  They  act  under  rules  and  checks,  L  e*  a 
discretion  put  upon  diem.  As  in  Attorney-General  against 
Scott  (c).  Lord  Talbot  of  same  opinion.  In  Goodwin  against 
Winsmare  (cf ),  Lord  Hardwieie  of  same  opinion.  This  Court 
has  considered  the  lirust,  as  between  the  trustees  and  cestuy 
que  trust  and  those  claiming  under  them,  as  imitating  the  pos- 
session; and  much  more  dian  an  use  was  considered  in  this 
Court;  but  not  more  than  the  Court  would  have  modelled  uses, 
if  uses  had  existed  at  this  day.  I  do  not  see  why  the  same  de- 
termination should  not  be  of  an  use,  as  imitating  the  possession, 
as  there  is  now  upon  trusts.  Would  it  not  be  a  bold  stride  to 
say;  this  Court  has  considered  trusts  as  a  mere  nulUty  and 
notional;  and  that  they  are  to  be  treated  just  the  same,  a^  if 
they  continued  in  thejseisin  of  the  creator  of  them  or  the  person 
for  whom  they  were  made?  Rules  of  property  are  not  to  be 
questioned  even  by  the  Judges,  while  the  people  continue  satis- 
*  ned  and  acquiesce  in  them.    None  but  the  Legislature  can 


(«)  I. 


Ch.  Ca.  S96,  Fincli.  S38.  cation  to  the  father;"  1  Bden,  849. 

*  But  a  feoffinent  to  the  son,  with-         (c)  For.  138. 
out  consideiation,  rabcd  iw  ue  by  ivq^U-         {d)  2  Atk.  585. 
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alter  them.  TnistsluiTe  imitated  kodflaoeoi^Bng  to  die  str^  Bueosm 

of  duB  jnriadietioii  always.    My  objection  to  uie  claim  in  the  '• 

information  'u,  not  that  it  is  to  have  a  truat  executed  a«  if  it  .  Whbate. 
were  land; — but  it  is  to  claim  die  execution  of  a  trust,  diat 
does  not  exist.  If  there  was  a  trust,  I  should  consider  it  merely 
as  an  estate,  and  determine  accordingly.  But  the  creation  of 
a  trust  can  never  affect  the  right  of  a  third  person.  The  trus- 
tee has  the  burden  and  the  legal  privilege.  Can  Ai»  Court 
say  it  is  a  nullity?  and  yet  it  must  be  so  said,  to  take  it  firom 
the  trustee. — Servetur  ad  imum*  But  it  cannot  be  said  'tis  a 
nullity  in  that  respect,  as  to  a  trust  accepted.  The  ^conveyance  [  *  1^^  1 
shall  subject  the  trustee  to  all  the  fruits  of  tenure.  Though 
he  has  continued  subject  to  all  burdens  when  the  trust  sub- 
sisted, yet  now  it  is  said,  as  Mrs.  Harding  is  dead,  you  shall 
be  considered  so  no  longer.  As  between  trustee  and  eestuy 
mte  trust,  to  say  it  is  a  nullity  must  be  with  this  restriction, 
that  he  shall  take  no  beneficial  interest  that  the  ceHuy  que 
trust  can  enjoy.  But  any  other  he  may.  And  therefore  in 
respect  to  members,  sheriffi,  corcmers,  the  trustee  was  the 
person  who  had  th^  right  to  exercise  it;  and  the  Legislature 
was  forced  to  interpose,  before  the  eestuy  que  trust  could  have 
or  enjoy  that  valuaole  privilege  (e). 

I  can  assign  but  one  reason  why  that  distinction  between 
tenancy  by  curtesy  and  in  dower  has  prevailed;  and  it  is  ap- 
plicable to  the  reason  of  thb  case.  I  have  heard  the  House 
of  Lords  was  startled  at  the  distinction,  and  they  were  told  the 
opinioii  of  conveyancers  was  so,  and  that,  if  it  was  altered,  it 
might  load  purchasers  witii  dower,  who  thought  they  had  pur- 
chased free  from  it.  And  the  Lords  would  not  reverse  the 
judgment,  because  they  would  not  let  it  affect  the  right  of  a 
thira  person.  Now  it  appears  to  me,  that  at  law  there  can  be 
no  escheat,  whfle  there  is  a  tenant  de  mre.  In  equity  there 
could  be  none,  while  trusts  were  called  uses,  and  a  trust  and 
an  use  are  exactiy  the  same.  How  Aen  can  I  say,  the  lord 
shall  lose  his  escheat,  when  any  man  for  his  own  convenience 
puts  his  estate  in  trust.  It  seems,  if  I  were  to  do  so,  tiiat  I 
should  gtre  law  and  equity,  and  not  pranawice  upon  law  and 
equity. 

Two  centuries  have  passed  since  uses  and  trusts  have  been 
admitted,  and  (/)  I  cannot  find  a  dtc^tmi,  that  Jthe  Crown  shall 
have  an  escheat  of  ,a  trust :  but  I  find  in  other  books  the  con- 
trary, and  by  one  of  the  most  learned  Judges  that  ever  adorned 
the  professicm ;  Hale,  S4>7.  Every  writer  of  learning  has  tran- 
scribed and  adopted  this  position,  so  that  it  is  confirmed  by 
them ;  mr.  by  attainder  of  felony  of  the  feofiee,  the  lord  shaU 
have  the  land  by  escheat.  Stanford  P.  C.  186.  Pine's  Case, 
4196(g);  Pahner,  176(A). 

(«)  7  *  8  W.  8,  e.  25,  s.  7.  yet,"  ftc.  MS.  Serj.  Hill  i  1  Eden,  25S. 

(/)  ThU  punge  sheuld  be  ai  Ibllows ;         (g)  Or  PimVM  Ct.,  Moore,  496. 
*'TwocentnriefhmTep«88edBince  met  were         (A)  HL^§  Ca.,  H«r4r.  176/  and  not 

extlDguiihed,  and  atijBe  tmatt  bate  ariaen;  Pafaner. 
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BuROEss  *  In  Sir  George  Sandys^  Case  (f),  the  Court  had  no  doubt 

»•  upon  that  part  ot  the  case  applicable  to  the  present;  viz.  upon 

.  ^»^^"'  .  forfeiture  of  the  fee-simple.  The  doubt  was,  Whether  the  for- 
feiture should  take  place,  on  a  term  in  gross  or  attendant  upon 
the  inheritance.  Twas  objected  there,  who  should  have  the 
trust?  The  Court  said,  Sir  George  Sandys  should  hold  the 
land  discharged  of  the  trust  of  the  term,  as  in  the  case  of  a 
grantee  of  a  rent  dying  without  heirs.  And  this  is  an  answer 
to  an  objection  for  want  of  right  and  title  in  the  defendaat 
The  grantee  there  had  purchased  a  perpetual  rent  and  paid  for 
it;  the  grantor  had  sold  it;  the  grantee  dies  without  heirs; 
there's  nobody  to  call  upon  the  person  in  possession  for  the 
rent.  The  reason  why  he  should  hold  it  is,  here  is  nobody  to 
call  upon  him;  therefore  no  man  can  have  a  better  right  than 
he.  How  came  it  not  to  be  considered  in  that  case,  that  it  was 
a  casualty,  that  should  come  to  the  Crown  as  uUimus  A^eres? 
Yet  it  never  was;  for  confiscations  are  hard  things,  and  con- 
trary to  the  genius  of  a  free  country;  and  the  law  of  England 
seems  to  have  made  a  confiscation  in  no  case,  but  where  there 
is  a  vacant  possession :  And  there  'tis  for  peace  sake,  and  that 
quarrels  may  not  ensue.  But  where  a  person  is  possessed  of  a 
.  thing,  without  getting  it  against  law,  he  has  a  title.  The  judg- 
ment in  Sir  G^or^^  Sandys'  Case  being  an  authority  in  point, 
great  efforts  are  made  to  weaken  the  validity  of  it.  Lord 
Male's  abilities  have  been  questioned  in  equity.  Then  called 
a  case  of  compassion ;  and  that  the  family  was  concerned  in  it. 
That  the  contending  party  was  the  Crown; — that  the  Attor- 
ney-General could  not  drop  the  right,  &c. — But  Liord  Hale 
determined  on  great  principles  of  law;  and  I  can't  help  remark- 
ing, neither  bar  nor  bench  were  ever  frightened  at  the  .ill  con- 
sequences which  might  follow,  which  have  been  now  mentioned. 
Perhaps  they  considered,  that  it  was  the  act  of  the  party 
himself.  They  might  carve  out  what  estates  they  pleajsed^ 
and  reserve  the  limitation  in  fee.  Does  this  Court  sit  here  to 
guard  against  the  oscitancy,  or  inattention  of  conveyancers  in 
making  use  of  trusts,  and  not  preventing  an  escheat  to  the 
lord?  Wherever  the  King  is  not  lord,  his  pardon  would  not 
♦  iftj.    1  ^^S'^^'  ^^^  escheat  arises  on  the  judgment.     If  the   King 

L  184  J  *  pardons  the  felon,  what  hinders  him  from  suing  his  trustee? 
Attainder  don't  prevent  his  assigning  his  trust.  *Tis  deter- 
mmed  in  outlawiy  it  does  not.  'Tis  said,  the  King  on  a  legal 
escheat  shall  be  liable  to  the  equity  of  redemption,  and  'tis  said 
to  be  held  so  by  Lord  Hale{k).  But  I  don't  know  that  has 
been  determined.  And  I  observe,  though  they  a^eed  in  opin- 
ion, they  could  not  agree  on  the  remedy,  though  they  agreed 
inequity.  I  hope  the  Exchequer  has  (now)  ascertained  the  re- 
medy. I  see  an  original  equity  impressed  upon  that  case.  The 
mortgage  is  made  on  condition.     I  would  not  have  it  under- 

(•)  AnU,  p.  HO. 
(k)  See  ante,  pp.  143,  149;  and  3  Hawk.  P.  C.  c.  37,  s.  54. 
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stood  that  there's  any  equity  for  the  subject,  that  the  King  is 
not  equally  entitled  to;  but  I  think  the  arms  of  equity  are  very 
short  agmnst  the  prerogative.  *Twas  said,  if  a  mortgagor  die 
without  heir,  shall  the  mortgagee  hold  the  land  free?  (I  an- 
swer, shall  it  escheat  to  the  Crown?)  No,  because  in  that  case 
the  lord  has  a  tenant  to  do  his  services,  and  that  is  the  whole 
he  is  entitled  to  in  law  and  equity.  What  the  Justice  might 
be  between  the  mortgagee  and  executor,  I  shall  not  trouble 
myself  about.  I  think  me  Crown  has  not  an  equity  on  which 
to  sue  a  subpcena. 

As  to  the  claim  of  the  heir  ex  parte  maiemd^  the  estate  is 
conveyed  and  the  use  executed  in  Pace  and  Simons,  and  their 
heirs.  A  declared  trust  unon  it  to  Mrs.  Harding,  her  heirs 
and  assigns,  with  a  general  declaration,  which  in  my  opinion 
operates  no  more  than  this,  that,  as  between  the  cestuy  que 
trust  and  trustees,  they  shaH  have  the  trust  to  no  other  use  or 
purpose.  Upon  this,  I  concur  with  the  Judges'  certificate; 
that  if  no  estate  had  passed  to  the  trustee,  or  if  that  deed  had 
never  existed,  the  inheritance  could  not  have  descended  to  the 
heirs  on  the  part  of  the  mother. 

Another  question  might  have  been  put  to  the  Judges,  t.  ^ . 
If  an  use  by  this  new  conveyance  had  been  limited,  and  not  a 
trust,  whether  it  would  have  descended  to  the  heirs  on  the 
part  of  the  mother?  But  the  law  was  clear  and  plain;  and  an 
use,  whether  declared  or  resulting,  must  ensue  the  nature  of 
the  land,  and  retain  the  same  quiQity;  and  whether  it  be  ex- 

S>ressed  ^  or  resulting,  makes  no  manner  of  difference.  There-  [  *185  ] 
ore  they  did  not  enciunber  the  Judges  with  that.  It  had  been 
settled  in  Martin  and  Straehan  (/),  Abbot  (m),  QXkdiFreest<me{n). 
2  Roll.  Abr.  780.  Uses  at  common  law,  and  trusts  now,  must 
ensue  the  nature  of  the  land,  as  in  the  case  of  borough  English 
and  gavelkind  lands  (o),  they  must  ensue  the  nature  of  those 
inheritances.  In  the  case  of  a  resulting  use,  the  true  reason  is, 
that  'tis  never  out  of  the  grantor.  In  the  case  of  trust  'tis  the 
same — 'tis  the  old  trust,  therefore  I  think  th&  trust  would  not 
go  to  the  heir  of  the  part  of  the  mother;  (in  lands  descended 
ex  parte  patemd)  which,  without  a  re-conveyance,  could  never 
have  a  different  descendible  quality.  In  this  case  primd facie 
it  was  considered,  that  nothing  descended  to  the  maternal  heir, 
for  the  information  says,  ''  pothing  descended  to  the  heir  of 
the  mother's  side." 

But  then  it  is  said,  if  you  will  not  make  the  deed  of  1718 
and  fine  a  mere  nullity,  it  alters  the  use,  and  that  it  vests  an 
use  and  trust  in  Mrs.  Harding  as  a  purchasor.  I  wish  I  could 
find  a  ground  to  say  the  use  is  changed;  but  I  cannot  say  it; 
because  the  way  in  which  this  bars  the  lord's  right  is  not  by 
changing  the  use,  but  by  bringing  a  tenant  on  the  land,  which 
changes  the  lord's  escheat;  and  though  the  old  use  is  extinct, 

(/)  2  Stra.  1179,  5  T.R.  107,  n.     See         («)  Oodboidw,  Freettoiu,  8  Lev.  406, 

ante,  129,  n.  (/).  tmie,  ilrid. 

(nt)  Jbbot  ▼.  BurtOHf  Salk.  590,  ante,  (o)  Fawcett  ▼.  Lord  LtiutMe,  2  Vn. 

126,  n.  (e).  Sen.  304. 
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and  no  new  one  raised,  yet  that  interposition  will  bar  the  lord 
of  his  escheat.  But  then  it  is  saidj  if  the  old  use  is  not  al- 
tered, then  the  escheat  takes  place  on  its  extinction,  because 
'tis  engrafted  upon  it;  when  one  fails,  the  other  takes  place. 
But  that  use  may  be  determined  and  no  new  use  raised,  and 
^et  the  lord  shall  not  have  an  escheat.  Suppose  Mrs.  Hard- 
mg  had  never  executed  this  conyeyance,  and  been  disseised, 
and  the  disseissor  died  seised,  or  made  a  feofiment,  and  Mrs. 
Hardinff  had  died  without  heirs  ex  parte  patemd,  the  old 
use  womd  have  been  determined,  and  vet  the  lord  would  not 
have  been  any  nearer  his  escheat;  for  u{p)  the  heir  of  the  dis- 
[  *  186  ]  seisor  or  the  feoffee  of  the  disseisor  had  been  *in,  the  old  use 
had  determined,  and  escheat  would  not  take  place. 

It  may  be  said,  there  is  a  new  use  obtained  by  the  disseisor 
by  operation  of  law,  which  will  bar  the  escheat.  If  that  can 
be  said,  I  can  with  a  better  grace  say,  here  is  a  new  estate  ac- 
quired by  the  trustee,  by  operation  of  law,  and  his  own  con- 
veyance. He  has  as  much  an  use  as  a  disseisor.  There  is  no 
variance  made  in  the  use  by  Mrs.  Harding.  She  has  made  a 
tenant  to  the  estate.  That  tenant  in  my  oj^inion  is  a  bar  to 
ttje  lord's  claim.  I  am  therefore  also  of  opinion,  there  is  no 
alteration  of  dus  use.  The  consequence  is,  diat  the  bar  ex 
parte  matemd  cannot  be  entitled  to  any  part  of  the  estate,  ex- 
cept the  mill  and  closes  under  the  deed  of  1713. 

Original  bill  dismissed  as  to  all  the  rest,  and  the  informa- 
tion on  the  part  of  the  Crown  dismissed  totally  (q). 
C  Mx  relatUme  Mri,  Fazakerfy, 
I  JWedianie  Mro.  Gaecoyne. 

equity  to  compel  tht  lord  to  adink  him. 
Tliat  caie  comet  the  nearest  to  tlie  princi- 
pal one  of  any  that  have  been  detennioed 
dnce.  The  reader  may  also  eoosult  the 
cases  ofMiddUtm  t.  SpHeer,  1  Bra.  C.  C. 
201 :  Barelav  t.  RmseU,  3  Ves.  Jun.  424, 
both  of  which  were  cases  of  vaeaiU  pet- 
teuhn,  as  observed  by  Mr.  Bden;  and 
Walker  v.Z)efM«,  S  Ves.  Jun.  170 :  aU  of 
which  are  critimHy  examined  and  com- 
psred  with  the  prbdpal  case  by  the  learn- 
ed BdKnr  in  1  Eden,  859. 


(p)For"ir'f«Wfaithat< 
(f )  Lord  LoughbonmghnhKrred,  in  WU- 
Bam  T.  Lord  Lmudak,  8  Ves.  Jun.  756, 
that  "  the  only  point  determined  in  Bnr- 
gtu  ▼.  Whmte  was,  that  the  Crown,  en'* 
dtled,  as  it  was  supposed,  by  esdieat  upon 
the  death  of  the  eettuy  que  tnut,  had  not  a 
title  by  aubpeeaa  in  Chancery  to  make  the 
heir  of  the  trustee,  having  merely  a  legal 
estate,  convey;  that  there  was  no  equity 
for  that  Court  to  exeidse  Jurisdiction." 
The  point  there  determhMd  was,  that  the 
hefar  of  the  tnislee  of  a  copyhold  had  no 
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The  Kino  v.  The  Corporation  of  Carmarthen. 

S.  a  2  Burr.  809. 

No  information  SeRJEANT  Nares  moved  for  an  infonnation  in  nature  of  a 
f  m't^^^,  ^^  f^arranio  against  all  the  Corporation  of  Carmarthen,  by 
against  a  cor^.  name,  to  shew  why  they  acted  as  a  body  corporate.  The  Court 
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observed  that  before  the  stat.  9  Ann.  (a),  all  informatioiis  in  Thb  Knra 
nature  of  ^t«o  warranio  were  filed  by  the  Attorney-General,  c^j^-JJ^j^,  f 
and  that  this  statute  extended  only  to  oMeers  in  corporations,  CAMfArrHEN. 
and  not  to  corporations  themselves.  Lord  Mansfield^  C.  J.,  ^"; — nt- — ' 
put  this  question:  Whether  an  informer  has  a  right  to  come  '***"'hT^ 
into  this  Court,  to  demand  a  trial  whether  or  no  any  corpora-  ^Jl^tindiYi-^ 
tion  in  the  kingdom  is  dissolved?  Whereupon  the  Serjeant  duaii 
waved  his  general  motion,  and  moved  for  informations  against 
particulars,  for  acting  as  members  of  the  corporate  body(i). 

(a)  C.  90, 1. 4.  If  a  penon  shew  here  a  grievanoe  which 

(b)  Upon  a  cnle  to  shew  caim,  why  an  wants  to  ba  remedied^  this  Court  will  find 
information  in  nature  of  a  quo  wanrtmUo  a  remedy."  But  the  rule  wis  discharged 
should  not  be  ezhiUted  against  the  de-  en themerits;  B, t. Gregory, 4 T. R. 240, 
fendant,  to  shew  by  what  authority  he  n.  (a).-  Sudi  an  inlbnnation  upon  this 
daimed  to  be  &Uow  of  Trinity-hall,  Lord  statute  does  not  lie  against  the  mere  daim 
Jfims/ctf  said,— "  The  objection  is  strong,  of  one,  who,  though  elected,  never  was 
that  no  such  infinrmatbn  can  be  filed  here  admitted;  nor  agidnst  a  member,  till  ro- 
under stat.  9  Ann.,  and  that  all  other  Infiv-  movalbythecorponillon;  JK.  t.  Pmusafty, 
mations  ong^t  to  be  filed  by  the  Att-Gen.  1  Ves.  J.  1,  1  Lord  Ken.  1,  Say.  R.  245, 
But  those  informations  did  enst  befiire  the  2  Bni.  P.  C.  311  (2d  ed.)  See  also  Bac. 
statute  of  Anne.  Every  coDege  is  a  cor-  Abr.  I^formoHon  (D),  and  R,  v.  Laikorpt 
potation  in  itself,  and  altogether  they  fimn  pott,  408. 
one  oorpontion  in  the  Univanity  in  gross. 


HuRST  V.  The  Earl  of  Winchelsea. 

S.a  2  Burr.  879;  2  Ld.  Ken.  444  (c). 

XlJIS  was  a  case  stated  from  Chancery  for  the  opinion  of  the  An  appointment 
Court  of  King's  Bench,  and  appeared  to  be  this,— Thomas  J^tuSL^^*'* 
Herbert,  by  wOl  dnly  executed,  devised  to  his  wife  Elizabeth  ntes^aooa^^ 
all  his  lands,  &c.  in  fee-simple. — Elizabeth  (on  his  death)  mon  devise,  and 
married  a  second  husband ;  but,  previous  to  such  second  mar-  £|J^^J^^ '" 
riage,  settled  the  said  estates  to  use  of  herself  for  life;  then  heir-sdb4aw)  is 
to  Thomas  Herbert,  her  own  son  by  the  first  marriage,  for  his  in  by  descent, 
life,  and  so  on  to  his  issue  in  strict  settlement ;  then  in  re-  ^^  ^  ^"' 
mainder  to  such  person  or  persons  as  she  should  by  deed  or 
win,  notwithstanding  any  coverture,  appoint.  After  the  ^second  [    *188    ] 
marriage  she  made  a  will,  wherein  she  devised  all  her  estate  to 
said  Thomas  Herbert /charged  with  several  pecuniary  legacies), 
and  died,  living  her  second  husband.     AJfterwards,  Thomas 
Herbert  died,  sans  issue  and  intestate.    And  the  question  was, 
Whether  this  estate  should  descend  to  his  heir,  ex  parte  pa- 
tema  or  matema?  or  whether  the  remainder  in  fee  vested  in 
him  by  descent  from  Elizabeth  his  mother,  in  which  case  it 
would  go  to  the  maternal  heir ;  or  whether  it  vested  by  the 
devise,  operating  as  an  appointment  under  the  settlement,  in 
which  case,  Thomas  Herbert  would  be  a  purchasor,  and  the 
lands  would  descend  to  the  paternal  heir. 

The  Court,  after  hearing  two  arguments,  declared  they  should 
certify  that  it  descended  to-  the  maternal  heir  of  Thomas  Her- 

(c)  Where  the  arguments  are  sUted  at  length,  and  the  wills  and  deed  are  inserted. 
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bert ;  it  being  a  known  rule  {d)j  that  a  common  devise  in  fee- 
simple  to  an  heir-at-law,  gives  him  no  estate  at  all,  he  being 
adjudged  in  by  descent ;  and  it  having  also  been  determined  in 
the  Case  of  the  Duke  of  Marlborough  and  Lord  Godolnhin{e\ 
in  Chancery,  that  an  appointment  by  will  is  subject  to  tne  same 
rules  as  a  common  devise  {/). 


{(£)  SeeJlUnv.Heber,  ante,  22,andcasef 
there  dted,  and  Haig.  Co.  Lit.  I S  b,  n.  [63]. 

(«)  2  Ves.  S.  61,  73— «ee  also  SoiOhby 
r.  Stonehmue,  Id.  610;  Fearne  C.  R.  76 
(8th  ed.). 

(/)  S.  P.  BaihpooU*9  Ca.,  2  Leon.  101. 
Mr.  Sugden,  in  hit  Treatise  oa  Powers, 
p.  328  (3rd  ed.),  observes,  "  that  this  b  a 
very  extraordinary  deciiioii.  It  may  be 
right  to  hold  tiiat  the  instrument  should 
operate  as  a  proper  will  as  to  the  words 
and  general  effect  of  it;  but  upon  what 
solid  principle  a  man  can  be  held  to  take 
that  by  descent,  which  never  vested,  or 
had  a  chance  of  vesting  in  bis  ancestor,  it 
is  not  easy  to  conceive.  We  may  ask  with 
Ld.  C.  J.  WilUt,  <  WiU  any  one  say  that 
any  thing  can  descend  to  the  heir,  that  did 
not  vest  in  the  ancestor  V  Willes,  338. 
The  grounds  of  the  determination  are  quite 
foreign  to  the  question.  The  principle  of 
the  decision  cannot  even  be  supported  by 


any  pUnsible  fiction,  nor  does  policy  re- 
quire the  adoption  of  it;  for  in  the  general 
run  of  cases  it  must  be  wholly  immaterial, 
whether  the  appointee  take  by  descent  or 
purchase.  It  should  be  observed,  that,  in 
the  case  alluded  to,  the  power  was  reserved 
to  the  person  who  made  the  settlement, 
and  who  was  at  that  time  soxed  in  fise.  It 
may  not,  therefore,  be  deemed  a  genertl 
authority,  that  in  every  case  of  a  beneficial 
power,  the  heir  of  the  donee,  being  the 
appointee,  takes  by  descent,  although  the 
donee  himself  never  had  any  interest  in 
the  estate;  nor  indeed  was  it  acquiesced 
in  as  an  authority  upon  the  point  it  pro- 
fessed to  decide ;  for  th^  decree  of  Ld.  K. 
HenUff,  in  conformity  to  the  judgment  of 
K.  B.,  was  appealed  from  to  D.  P.,  and 
the  appeal  was  afterwards  compromiied; 
1  Ld.  Ken.  465,  2  Burr.  882."  See  Lang- 
ley  V.  Sneyd,  3  Brod.  8c  B.  243. 


Bzecotory  de- 
vise to  the  heirs 
of  A.'sbody  by 
a  second  hus- 
band, on  faUure 
of  issue  by  the 
first  now  liring, 
tooremoteacon* 
tmgency,  and 
therefore  void. 


[  ♦isg  ] 


Goodman  v.  Goodrioht  (g). 

5.  C.  2  Burr.  873.  ^ 

£RR0R  from  the  great  Sessions  of  Chester.  In  ejectment 
the  case  was  as  follows :  One  Mrs.  Mostyn,  on  the  marriage 
of  her  niece  (and  afterwards  heir-at-law),  Mrs.  Wynn,  with 
the  Reverend  Dr.  Wynn,  entered  into  articles,  covenanting  to 
settle  {inter  alia)  an  estate  for  life  to  Mrs  Wynn,  with  remainder 
to  the  issue  of  that  marriage  in  tail ;  reversion  to  herself  in  fee; 
whenever  Dr.  Wynn  should  have  settled  his  own  estate  to  the 
same  uses.  Mrs.  Mostyn,  by  her  last  will,  reciting  the  said 
articles,  ffives  her  eauitable  reversion  in  the  premisses  to  the 
heirs  of  tne  body  of  Mrs.  Wynn,  by  any  after-taken  husband ; 
and  for  want  of  such  issue,  with  remainder  over  to  Ch.  Lloyd 
in  tail.  The  Doctor  and  Mrs.  Wynn  suffered  a  recovery  after 
the  death  of  Mrs.  Mostyn,  to  the  use  of  Mrs.  Wvnn  in  fee- 
simple  ;  then  Mrs.  Wynn  died  sans  issue,  Uving  the  Doctor. 
The  defendant  (being  her  heir-at-law)  entered,  and  the  lessor 
of  the  plaintiff  (being  the  remainder  *man  under  Mrs.  Mostyn  s 
will)  brought  this  ejectment  (A),  and  obtained  judgment  in  the 
Court  below.     The  defendant  brought  this  writ  of  error. 


(g)  There  is  a  report  also  of  this  case 
from  a  note  of  Ld.  Kenyon's  in  2  Doug. 
507,  n.  [3].  This  note  agrees  in  the  ma- 
terial part  of  the  judgment  of  the  Court 
with  Mr.  J.  BUckstone's  account :  see  n. 


(A)  It  was  brought,  as  appears  from  the 
report  in  2  Burr.,  on  the  demise  of  R.  Wil- 
liams and  Annabelia  his  wife,  the  only 
daughter  and  heir  of  Ch.  Lloyd,  against 
the  defendants  below,  who  claimed  under 
the  heir-at-law  of  Mrs.  Wynn. 
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Mr.  NiorUm^  for  plaintiff  in  error»  argued  that  the  articles     Goodman 
and  will  made  only  one  conveyance  {%) ;  that  thereby  Mrs.  Wynn    q^  JJ;,'^^, 
had  a  life  estate,  with  a  remainder  in  tail ;  and  that  by  the  ,   oopkiqht. 
recoverv  it  was  barred,  and  an  estate  in  fee  acquired,  which 
descended  to  the  plaintiff  in  error. 

Serjeant  Hemif  for  the  defendant  in  error,  insisted  that  in 
order  to  give  Mrs.  Wynn  an  estate  tail  in  remainder,  a  par- 
ticular estate  for  her  life  must  be  raised  by  implication  in  order 
to  support  it;  but  that  no  estate  for  Hfe  can  be  raised  by  imr 
plication,  unless  where  there  is  no  prior  estate  subsisting;  which 
there  is  with  respect  to  the  reversionary  interest.  ,  For  he 
argued,  that  there  being  no  heirs  of  the  body  of  Mrs.  Wynn 
by  any  second  husband,  that  devise  was  void,  and  the  devise 
to  Lloyd  took  place  as  an  estate  tail  (vested)  in  the  reversion, 
expectant  on  the  death  of  Mrs.  Wynn,  sans  issue  by  the  Doc- 
tor. This  devise  was  in  words  de  prasenti,  and  was  immediate. 
There  b  therefore  no  necessity  to  imply  a  life  estate ;  and  if 
none  be  implied,  Mrs.  Wvnn's  contingent  remainder  in  tail 
must  fall  to  the  ground,  and  that  of  Mr.  Lloyd  become  vested. 

Per  Cur. — This  case  lies  in  a  narrow  compass,  when  stript 
of  unnecessary  arguments.  The  whole  comes  to  this  question, 
Whether  Mrs.  Mostyn  intended  to  ^ve  the  reversion  to  her 
devisees,  after  the  death  of  Mrs.  Wynn,  sans  issue  by  the 
Doctor;  or  whether  she  intended  to  give  them  an  estate  in 
possession  immediately,  which  is  argued  on  behalf  of  the  de- 
fendant in  error ;  but  she  certainly  meant  the  former,  notwith- 
standing the  words  of  the  devise  are  in  the  present  tense,  "  I 
rive"  (it),  on  which  the  whole  of  the  argument  is  founded. 
This  then  being  premised,  let  us  consider  the  effect  of  this 
devise  infuturo  in  two  lights :  L  As  a  contingent  remainder 
to  the  heirs  of  the  body  of  Mrs.  Wynn.  To  support  which, 
a. particular  estate  for  her  life  *must  be  raised  by  implication ;  [  *  190  ] 
and  then  there  would  be  an  estate  tail  executed  in  Mrs.  Wynn, 
which  would  have  been  barred  by  the  recovery,  and  so  the 
defendant  in  error  would  be  defeated.  But  there  b  no  need 
to  determine  thb  point:  for  we  think,  that  if  thb  cannot  be 
considered  as  a  contingent  remainder,  executed  in  Mrs.  Wynn 
by  implication  of  law,  it  must  be  considered, — 2.  As  an  exe- 

(i)  And  then  her  life  eiUte. under  the  and  his  opinion  confirmed  in  D.  P. ;  Doe 

arUclet,  uniting  with  the  remainder  in  tail  ▼.  FmimreoMf  ut  mpra,  where  this  point 

to  her  hein-m&  under  the  derise,  would  was  not  expressly  determined,  but  may  be 

give  her  an  estate  tail,  so  that  the  recovery  understood  to  have  been  so;  (or  though 

would  be  well  sulTered.     But  the  estate  judgment  was  there  given  for  the  plaintiff, 

given  by  the  devise  could  not  be  tacked  to  and  this  point  was  advanced  on  his  l>ehalf 

the  estate  given  by  the  artides;  Moore  v.  in  argument,  yet  the  Court  uldmately  gave 

Parker,  1  Ld.  Raym.  87,  4  Mod.  319;  Judgment  for  him  on  another  ground: 

Doe  V.  Foanereau,  3  Doug.  508,  per  Lord  which  see,  infra,  n.  (/)• 
Mm^ltU  Neither  could  the  devise  to  the         (k)  The  distinction  between  devises  per 

heifs  of  the  body  of  Mrs.  W.  give  her  an  verba  de  praeemH  tnd  per  verba  de  fiUuro 

estate  tail  by  implication  t  Moore  v.  Fwrher,  is  not  now  attended  to;  and  both  are  con- 

ut  tupra;  Laiietborough  v.  Pox,  Ca.  temp,  sidered  a  future  devise,  unless  it  clearly 

Talbot  (or  Forest),  262;  JotUMr,  Morgan,  appear,  that  the  testator  meant  nothing 

3  Bro.  P.  C.  323  (2nd  ed.)f  Feame  C.  R.  else  but  a  devise  to  take  effbct  in  prasenii, 
453  (8th  ed.),  by  the  Lord  Chancellor, 

VOL.  r.  L 
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cutory  devise^  first  to  Mrs.  Wymi,  then  to  Mr.  Lloyd  (/}.  And 
if  so,  they  are  both  too  remote,  and  therefore  void.  It  is  now 
settled,  that  you  may  entail  by  way  of  executory  devise  for  a 
life  or  jyives  in  being,  and  twenty-one  years  after.  But  this  is  a 
devise  to  the  heirs  of  the  body  of  Mrs.  Wyim  by  her  second 
husband  (during  the  first  marriage),  on  fiulure  of  the  heirs  of  her 
body  by  the  first ;  which  may  last  for  a  longer  period  of  time  in 
suspense  than  the  law  has  ever  yet  allowed.  And  being  void, 
the  reversion  descended  to  Mrs.  Wynn,  as  hehr-at-law  (m). 

Judgment  reversed  per  tot.  Cur. 


(I)  ThidstatoneDtdoeinDtAppeirvtry 
accurate :  it  seems  from  comparing  it  with 
the  report  m  2  Burr,  that  it  should  be— 
'*  That  if  the  deyise  to  the  issue  of  Mrs.  W. 
by  any  other  hosbatid  be  Toid,  the  limita- 
tion to  Ch.  Lloyd  in  tdl  cannot  be  con- 
sidered as  a  contingent  remainder :  and  if 
It  be  considered  as  an  executory  demise, 
then  not  being  to  take  place  till  after  an 
indefinite  fiulure  of  issue  of  the  body  of 
Mrs.  W.,  it  is  too  remote,  and  therefore 
void."  And  firom  2  Dong.  507»  n.  [3],  it 
appears,  that  the  dedslon  went  upon  the 
altemati  ve>  either  of  the  niece  having  taken 
an  estate  Odl  by  implication,  or  of  the  first 
devise  (to  the  heirs  of  tlie  body  of  the  niece 
by  any  other  husband)  bemg  too  remote, 
and,  of  coune,  the  second.  The  Court 
thought  it  unnecessary  to  determine  whe- 
ther the  niece  took  an  estate  tail  by  impli- 
cation. Lord  Mtm^ld  said,  *'  The  whole 
of  the  case  comes  to  this:  whether  Mrsu 
Mostyn  intended  by  the  devise  to  give  to 
the  heirs  of  the  body  of  her  niece  by  a  se- 
cond husband  the  renudnder,  reversion,  or 
estate  (whatever  it  is  called),  after  the 
deaths  pf  herself,  Dr.  Wynn,  and  Mrs. 
Wynn,  and  fiulure  of  issue  between  them : 
or  whether  she  meant  to  give  an  estate  in 
possession  to  the  issue  of  Mrs.  Wynn  by  a 
second  husband?"  His  Lordship  there- 
fbre  (being  dear  that  it  was  not  an  imme- 
dute  devise)  put  the  ease  entirdy  on  the 
remoteness  of  the  first  devise.  Upon  dib 
part  of  the  case  Mr.  Feame  says — ''  I  ob- 
serve the  Court  delivered  no  express  de- 
cisive opiidon  as  to  the  validity  of  the  limi- 


talSdii  to  dM  heln  of  the  body  of  Mn.  W. 
by  any  other  husband,  taken  as  a  future 
devise;  but  it  must  be  inferred  from  the 
judgment,  when  compared  with  the  wi»ds 
of  Lord  IjUfufiOd,  that  the  Court  wen  hi- 
dined  to  avoid  admitting  the  validity  of 
that  limitation  J  for  Lord  Monoid  said, 
'  And  supposing  the  devise  to  the  issue  of 
Mrs.  Wynn  by  any  seeond  husband  to  be 
void,  the  limitation  to  C.  L.  could  not  take 
place  as  a  contingent  remainder.'"  His 
other  observations  are  too  long  to  be  m- 
serted  here;  and  theiefore  the  reader  is 
referred  to  the  learned  treatise  itself;  F.  C. 
R.  458  &  584 :  see  also  HarrisT,  Bmnm, 
pott,  643. 

(m)  See  Dm  v*  Finmereau,  2  Doug.  487, 
and  the  notes  to  that  case,  wMdi  is  well 
worth  very  attentive  perusal.  That  case 
was  very  rimilar  to  the  present  one :  and 
there  the  Court  at  one  dme  considered  the 
devise  to  the  second  son,  after  a  devise  to 
the  heus  male  of  the  body  of  die  first,  void, 
(no  particular  estate  bc^ng  given  to  the  first 
son  by  the  will) :  but  upon  further  consi- 
deration they  gave  judgment  for  the  second 
son,  on  the  ground,  that  the  Ihnitation  to 
him  was  a  good  executory  devise,  "  if 
Thomas  the  first  son  at  his  death  leave  no 
issue  male  then  IhmgJ**  As  to  the  dis- 
tinction between  "  leaving  no  children 
living  at  the  death,"  and  an  indefinite 
fit&ure  of  issue,  see  Porter  v.  BraJUey,  3 
T.  R.  140,  and  Z>oev.  IVebher,  1  B.ft  A. 
713,  where  all  the  authorities  are  referred 
to;  and  also  Wellington  v.  WOlingUm, 
pott,  645. 


In  case  of  loss  at 
sea,  freight  must 
be  paid  only  in 
proportion  to  the 
goods  saved,  and 
the  part  of  the 
voyage  which 
was  performed. 


Luke  r.  Lloyd  [or  Lyde]. 

5.  C.  2  Burr.  882. 

Action  by  the  master  of  a  ship  against  a  merchant  for 
freight  («).  The  ship  was  bound  to  N .  but  taken  by  a  French 
pnvateer ;  and  carried  into  Plymouth  afterwards,  being  i^etaken 
by  an  English  man  of  war,  who  had  Ao^the  goods  for  salvage, 
she  not  being  retaken  within  ninety-six  hours.     The  voyage  to 

(n)  The  plaintiff  declared  on  an  indebitatus  atntmpHi;  1  T.  R.  382;  Abbot,  824,  n.  (r). 
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K.  IS  usually  performed  in  twenty-one  days,  but  the  ship  was         Luile 
taken  on  the  seventeenth.    On  her  return,  the  merchant  (with-       .J' 
out  (o)  the  concurrence  of  the  master),  took  away  the  remainder  ^ 

of  his  goods  after  salvage  paid;  and  the  question  was,  whether 
any,  and  what  freight  was  due  for  this  imperfect  voyage  ? 

Per  Mansfield,  C.  J.,  et  Cur. — ^The  estabHshed  rules  in  such 
<;ases  are  the  following : 

*1.  If  a  ship  is  disabled  from  pursuing  her  voyage  (;»)  by  any  [     *  191     ] 
fortuitous  calamity,  the  master  has  his  option  to  refit  the  ship 
within  a  reasonable  time,  or  hire  another.   If  the  merchant  re- 
fuses to  let  him  hire  another,  the  merchant  must  pay  him  the  « 
whole  freight  (or). 

2.  'Tis  nothmg  to  the  master,  whether  the  goods  saved  are 
damaged  or  otherwise  (r);  for  an  average  freight  is  due  upon 
the  vmole:  and  the  merchant  caimot  pick  and  choose,  but 
must  take  to  the  whole,  if  he  takes  to  any.  But  the  merchant 
may  abandon  the  whole,  though  not  part,  in  case  he  thinks 
them  not  worth  the  freight;  for, 

3.  In  case  of  calamity,  the  merchant  is  only  to  pay  freight 
for  the  goods  saved  («). 

In  the  present  case,  some  freight  is  certainly  due,  but  not 
the  whole  freight;  for  the  master  acquiesced  in  the  merchant's 
conduct,  who  took  away  his  goods;  and  he  did  not  offer  to 
hire  another  ship,  which  he  might  have  done.  He  has  there- 
fore made  his  election,  not  to  furnish  the  merchant  with  another 
conveyance;  and  can  only  be  paid  rateably,  for  so  much  of  the 
voyage  as  was  performed.  Again,  only  half  of  the  goods  were 
saved,  the  other  half  being  due  to  the  recaptors;  therefore  the 
rateable  freiAt  is  only  due  for  a  moiety.  The  law  in  these 
cases  is  laid  aown  agreeably  to  these  rules  in  the  Rhodian  Law ; 
Consolato  del  Mare;  The  Laws  of  Qleron,  sect;  4;  Usages  and 
Customs  of  the  Sea  (in  French);  Rockii  Notabilia  de  Navibus, 
Num<'  81,  edit.  1655;  Ordonnances,  Louis  XIV.  A.  D.  1681, 
par  M.  Colbert,  art.  18, 19  (tit.  3),  21,  22;  and  many  more  au- 
tiborities  than  I  (Lord  M.)  choose  to  mention.  What  profit  the 
merchant  may  make  of  the  goods  is  totally  immaterial  to  the 
freight;  for  that  becomes  due  before  the  goods  are  sold. 
^Therefore  let  there  be  judgment  for  the  phintiff,  with  da-  [    •l!)^    ] 

(•)  Qtmre,  if  tliii  pMMige  riirndd  not  MTed»  and  the  owner  ttket  it  te  hit  owb 

be  "  witii  the  cencurrence  of  the  muter."  use.    Where  the  vulue  of  the  goods  was 

(p)  But  if  the  ship  be  captured  before  restored  in  money,  which  is  the  same  as 

broddng  ground,  no  freight  is  recoverable;  the  goods,  flrelght  Is  certainly  due  ffrd  raid 

ftr  the  faMwpiSon  of  iMght  U  breaking  UkurU:"  per  haiAMm^fkld  in  BaUUer. 

groondi  CurUitg  y.  Long,  1  Boa.  &  PuL  Momdigliami,  Park's  Ins.  90   (ed.  1817). 

536 ;  see  Birley  v.  Oladttone,  3  M.  &  S.  In  that  case,  the  further  conveyance  of  the 

805.  goods  was  prevented  by  the  act  of  a  Court 

(q)  Ltiiwidgi  v.  (Tnqf,  Abbot  «D  Ship*  havlag  oompetent  Jorisdlctioii;  but  where 

pnig,  316  (4th  ed.).  it  is  prevented  by  an  act  of  the  ship- 

(r)  Shields  v.  Davis,  6  Taunt  65 :  see  owners  themselves,  to  which  the  owner  of 

also  Ward  v.  Felton,  1  East,  507.  the  goods  neither  actually  nor  virtually 

(«)  "  As  between  the  owners  of  the  consents,  the  former  is  not  entitled  to 

ship  and  cargo,  in  case  of  a  total  loss,  no  freight  pro  raids    Hunier    v.    Printep, 

freiglht  is  due;  but  as  between  them  no  10  East,  378,  which  see,  and  cases  there 

loss  u  total,  where  part  of  the  property  is  dted. 
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mages  equivalent  to  the  freight  of  one  moiely  of  the  goods^  for 
part  only  of  the  voyage,  viz.  in  the  proportion  of  seventeen  to 
twenty-one  (/). 


oontnicted  to  carrj  Uie  defendant*  ftc 
finom  D.  to  F.,  bat  the  ahip  was  Inmight 
Into  an  English  port  by  a  ibip  of  war, 
and  the  caigo  ooodenmed,  and  proceed- 
ingp  were  itiU  pending  agalntt  the  ihip, 
but  the  deftadant  had  been  fiberated  and 
Us  goods  fOitored:  it  was  held,  that 
whatever  the  plahitUTs.  right  might  be  to 
reooTer  passage-money  pro  nUA  Umtria  if 
the  shfo  were  restored,  yet  pending  the 
prooeemngi  tlie  action  could  not  be  mam- 
t^ned;  and  Le  BUau,  J,,  said,  "The 
Iboting  on  wMch  tlie  case  of  Lmkt  t.  Lfde 
was  putt  was,  that  though  the  master 
could  not  icooYer  on  the  original  contract, 
which  was  not  performed;  yet  that  he 
might  recover  upon  an  implied  otsioHfin/, 
for  a  beneflt  already  conferred  on  the  de- 
fondant;  which  in  that  case  was  Implied, 
from  the  acceptance  of  the  goods  by  the 
defendant  at  Uie  port  into  which  they 
were  carried ;"  Muih^  t.  Backer,  5  East, 
316.  See  BUeHe  v.  Atkmtim,  10  East, 
295.  Where  the  fireighter  covenants  to 
pay  fivi^t  rateably  at  dilforent  periods, 
see  Smiik  v.  WUttm,  8  East,  437 ;  Gibbm 
V.  MemUz,  S  B.  &  A.  17 ;  and  Hitme  v. 
E,L  C9mp.,p08t,29L 


(0  In  eoaeiuMi  on  a  charter-party, 
where  the  freighter  covenanted  to  pay  . 
freight  for  goods  delhend  ai  A*,  freight 
cannot  be  recovered  pre  raid  UntrU,  if 
the  ship  be  wrecked  at  B.,  Aoughthe 
freighter  accept  Ids  goods  there.  Ptr 
Lmprmta,  J.;  "  When  a  ship  ia  driven 
on  shore,  it  is  the  duty  of  the  master 
either  to  repair  his  ship,  or  to  proouxe 
another;  and  having  performed  the  voy- 
age, he  is  then  entitled  to  hto  freight:  but 
be  is  not  entitled  to  the  whole  fr^ht  un- 
less he  perform  the  whole  voyage,  ezeept 
In  cases  where  the  owner  of  the  goods 
prevents  him ;,  nor  is  he  entitled  pro  raid, 
unlen  under  a  new  agreement.  Perhaps, 
the  subsequent  receipt  of  these  goods 
mi^t  have  been  evidence  of  a  new  con- 
tract between  the  parties:  but  here  the 
phdntifflias  resorted  to  the  original  agree- 
ment, under  which  the  defendant  only 
engaged  tt>,pay  in  the  event  of  the  ship's 
arrival  at  aI;"  Cmtk  v.  Jmmmgt,  7  T.  R. 
381 ;  lAdaard  v.  Lopu,  10  East,  526,  8. 
P.;  there  hot^i EUeabtanrngk  said,  "The 
acceptance  of  the  goods  was  the  very  sub- 
stance of  the  new  implied  contract  in 
laAe  V.  I^"    So,  where  the  plabtiff 


as  wife. 


Chimham  r.  Preston* 

S,  C.  Burr.  S.  C.  486. 

Marriage  con-  AlOTION  to  ouash  an  order  of  Sessions,  confirming  an  order 
*^  dd^liS  ^^^^  justices,  for  the  removal  of  Edward  Young  and  Rebecca 
J2tiement,*md  ^*  ^^®»  *°*  *  young  child,  from  Preston  to  Chinham,  as  the 
the  woman  can-  place  t>f  the  husband  s  last  legal  settlement.  It  appeared,  that 
rr'Jl'*"**^^  Edward  Young  was  since  the  late  act(r)  married  to  Rebecca 
when  he  was  under  age,  and  without  banns  or  ticence.  Where- 
fore it  was  argued,  tlmt  she  could  not  be  removed  as  his  lawful 
wife,  the  marriage  bein^  void.  On  the  other  hand  it  was  con- 
tended, that  the  marriage  was  not  rcrirf,  but  only  voidable j 
quoad  the  settleinent  of  the  parties. 

Lord  Mansfijeld,  C.  J.— There  b  this  plain  distinction  be- 
tween things  void  and  voidable :  where  the  law  makes  a  thing 
void  for  the  benefit  of  the  parties  concerned,  they  may  wave 
that  advantage  if  they  please.  But  the  marriage  act  is  avow- 
edly made  against  both  the  contracting  parties,  {Foster,  J., 
added,  and  against  the  innocent  children  too),  and  therefore 
they  shall  not  wave  the  disabilities  of  it  at  their  own  option;  the 

W  26  G.  2,  c.  33 :  see  4  G.  4.  c.  76,  and  5  G.  4,  c.  32. 
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)tiiarrUge  is  void  and  nuU  to  aU  intents  and  purposes,  even      Cwiniaic 
though  the  puties  should  afterwards  agree  to  it,  wnerever  the  ** 

fact  appears  directly  contrary  to  the  statute  (if).  MMn^v. 

Order  quashed  per  tot.. Cur.  as  to  Rebecca  and  the  child. 
Confirmed  as  to  the  pauper  Edward. 

(«)  So  a  ouiniage  by  licenie  between  with  eoment  of  the  pntathrii  flifiier  wee 

two  iUegitioutte  children,  being  minon,  valid;  JL  ^i  EdmaUom,  %  Bott,  85  (ed. 

without  consent  of  parents  or  gnardfans,  1793):   yet  in  the  case  of  Horner  and 

was  held  mrftf ;' and  Ijord  Mim^id  said;  -  Uddmrd,  in  the  Consistorial  Coor^  where 

**  Before  the  26  Geo.  2,  was  passed,  by  consent  had  been  given  by  tlie  mother  of 

the  laws  then  in  being*  if  a  man  and  wo*  the  bastard.  Sir  W,  Setit  decided,  that,  in 

man  made  a  contract  in  private  per  verba  such  a  case,  consent  could  only  be  given 

de  pratenti,  and  kept  it  a  secret,  and  by  a  guardian  lawfkiUy  appointed  by  the 

afterwards  there  was  a  publie  marriage  Cooit  of  Chancery,  and  withont  it  the 

solemnised  by  either  of  them,  and  issue  marriage  is  a  mittfy;  Reported  by  Dr. 

bom  of  that  marriage,  nevertheless  the  Croke;  INofam's  Poor  L.  264  (ed.  1814); 

private  contract  took  place  of  the  subae-  4  Cbetw.  Bnm*a  Juat.  249   (ed.  1820). 

quent  marriage;  because  the  canon  law  This  decision  was  confirmed  In  K.  B.  on 

compelled  a  strict  observance  of  these  ooo- •  argument,  by  three  Judges,  Orote,  J., 

tracts,  and  decreed  them  to  be  solemnised  diu,/  Priestley  v.  Hmgket,  11  Bast,  1. 

in  the  lace  of  the  Church;"  R,  f,  Hodneti,'  The  consent,  now  requisite,  is  regulated 

1  T.R.96;  WeUw.Ckamberhbie,  2Show.  by  4  O.  4,  c.  76,  s.  16. 
300;  JLv.  Jlrimyiloii,  10  Bast,  282,  S.P.         As  to  publication  of  banns,  aee  R,  v. 

And  though  it  waa  at  one  time  thought,  BUKngkmrei,  3  M.  &  S.  250,  and  notes.    ^ 
that  the  marriage  of  an  illegitimate  minor 


Smith  v.  Fraser. 

In  trespass  and  assault,  the  plaintiff  made  affidavit  before  Mo  counter  afli- 
Foster,  i.,  to  hold  the  defendant  to  bail;  on  the  flagrant  dr-  davit  allowed  to 
cuinstanees  of  which,  he  directed  200t  bail  to  be  ffiven.  ♦  Now  JjJJSt!***  ^° 
Mr.  Stow  moved  on  a  counter  affidavit  to  lessen  the  bail.  But  %\a<\  i 
the  Court  said,  it  was  a  new  motion,  and  if  the  plaintiff's  affi-  L  l^o  \ 
davit  was  false,  he  must  be  indicted,  for  peijury,  as  in  the  com- 
mon case  of  affidavits  for  special  bail(i0}. 

(w)  Im^  V.  EXkrfeny  2  Bast,  453;  DmCcs  v.  CUppendale,  2  Bos.  ft  P.  282 ; 
Ecklin  T,  Hwtop,  poti,  886. 
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FoxcRAFT  9.  Devonshire. 

&a  2  Burr.  931. 

Indebitatus  assumpsit  by  Foxcraft,  assignee  of  one  Payment  of  biib 
Satterthwaite,  a  bankrupt,  affunst  Devonshire,  a  factor,  for  ^f^^ 
5000/.     The  bankrupt,  after  the  act  of  bankruptcy  committed,  ^^|^  ^^^ 
but  before  commission  issued,  had  consigned  goods  to  that  without  notice 
Amount  to  Devonshire's  house,  who  sold  the  same ;  but  [he]  had  ^*jjy  "^J^not 
paid  several  biOs  of  exchange  drawn  by  Satterthwaite  (some  of  i^Mdtden?' 
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FoxcRAFT     whieh  were  paid  before,  some  after,  the  confiigmnent),  equhra^ 
*'*  lent  in  value  to  the  goods  consigned,  for  which  he  demanded 

DEvowBHiRB.  ^  allowance.  The  Jury  found  a  v^dict  for  the  plaintiff,  and 
now,  upon  motion  for  a  new  trial,  Noel^  J.,  who  tried  the 
cause  at  the  last  Lancaster  assises,  certified  that  there  was 
evidence  that  the  defendant  strongly  suspected  the  decline  of 
Satterdiwaite's  affairs,  and  that  he  paid  tnese  hills  to  support  a 
false  credit  in  his  principal;  and  that  thereupon  the  Jury  found 
their  verdict  upon  the  footing  of  fraud,  agreeably  to  his  senti- 
ments and  directions. 

[  ♦  194  ]  •It  was  argued  for  the  defendant,  by  Morton^  Aspinall,  and 
Wytm,  that  upon  indebiiaius  assufiwsity  which  is  an  action 
founded  upon  a  contract,  the  plaintiff  shall  not  be  allowed  to- 
affirm  the  contract  in  part,  by  availing  himself  of  the  consign- 
ment^ and  to  disaffirm  it  in  part,  by  allegin^a  fraud  in  the 
sale;  Geasborough  and  Wilson;  Thomas  and  IVhytt^  1  Geo.  1, 
coram  Lord  Macclesfield,  €•  J«;  Wilson  and  Porter ,  3  Geo.S; 
Dillon  and  Hydeia),  M,  1740.  The  assignees  have  their 
election,  and  may  either  consider  the  defendant  as  a  wrong- 
doer in  an  action  of  trover,  wherein  no  set-off  is  admitted;  or 
they  may  consider  him  as  a  right-doer,  in  indebitatus  assump- 
sit,  and  call  him  to  account  upon  the  breach  of  contract,  and 
then  they  must  allow  the  whole  of  the  account.  In  either 
case  the  defendant  would  be  safe.  For  in  trover,  a  tortious 
conversion  must  be  proved;  but  none  such  appears  in  this 
case.  He  came  to  the  possession  of  the  goods  legally;  the 
.  custody  was  legal;  the  sale  was  legal;  as  a  servant  and  by  di- 
rection of  the  principal.  In  the  present  action,  the  defendant 
was  indisputably  entitled  to  an  allowance  of  such  part  of  the 
bills,  as  were  paid  before  the  consignment.  For  the  statute 
19  Geo.  2{b)  extends  to  this  very  case,  of  money  paid  in  a 
course  of  trade:  CoUet  and  De  Gols,  Ca.  temp.  Talb.  65; 
Brown  and  Williams,  2  Ch.  Cas.  135.  When  a  purchaser  bond 
fide  has  a  legal  estate  vested  in  him,  before  the  bankruptcy  of 
the  vendee  (c),  and  afterwards  advances  more  money  to  the 
bankrupt,  sans  notice  of  the  act  of  bankruptcy,  the  Court  wiH 
not  enquire  strictly  into  the  time  of  lending  it,  so  as  to  injure 
him;  though  an  original  purchase  after  the  act  of  bankruptcy 
committed,  and  within  five  years  before  the  commission  issued,  is 
void.  So  too  in  the  present  case,  the  defendant  having  once  got  a 
legal  lien  on  the  goods,  shall  be  allowed  his  whole  disbursements 
on  the  bankrupt's  account.  There  is  great  difference  between  a 
merchant  and  factor,  and  two  independent  traders.  2  Mod.  342, 
Myers  and  Soleby;  Action  will  not  lie  agwnst  a  servant  acting 
in  obedience  to  his  master's  commands,  unless  the  command  be 
to  do  an  apparent  wrong.  If  a  master,  who  has  committed 
a  secret  act  of  bankruptcy,  sends  his  servant  to  market  with 
cattle,  and  he  sells  them,  shall  he  be  accountable  to  the  as- 

(a)  Villain  or  Bilion  v.  Uydii,  1  AUc      bankrupt  are  now  protected  by  ^  4  G.  4. 
126,  1  Yes.  Sen.  326.  c  10,  s.  82. 

(6)  C.  32,  9,:\.     Payments  hy  or  to  a         {e)  Vendor? 


HILARY  TBRIl,  S3  OBO.  II.  K.  a  195 

^signees  in  ttcfftr;  or  if  he  pays  that  noney  by  his  master's     Foxcravt 
order^  shall  he  be  Hable  to  indeoitahu  assmmprii?  The  case  is  *•  * 

the  same  at  present  All  dealing  by  factorage  or  commission  ,  svoNamim. 
must  be  at  an  end,  if,  by  relation  and  fiction,  all  consignments 
after  a  secret  act  of  bamuruptcy  must  be  void,  and  make  either 
the  factor  a  wrong-doer  and  subject  to  trover,  or  accountaUe 
to  the  assignees  for  the  value,  though  paid  in  a  coune  of  trade. 
Though  by  the  Judjy^e's  report  we  are  precluded  from  arguing 
the  circumstances  of  fraud,  yet  whether  the  whole  of  the  case 
be  for  us  or  no,  if  we  axe  entitled  to  any  allowance,  as  we  cer- 
tainly are  to  some,  we  ought  to  have  a  new  trial;  aince  no  al- 
lowance has  been  made  at  all. 

Norton  and  YaieM  for  the  plaintiff,  argued,  that  the  inding 
of  fraud  has  contaminated  the  whole  case  of  the  defendant,  so 
that  he  is  entitled  to  no  favour.  That  ag9ump$it  is  a  better 
and  more  equitable  action  than  trover,  as  it  admits  a  set-off 
and  prevents  a  circuity  of  actions.  That  the  cases  cited  only 
prove,  that  a  man  cannot  bring  a$sumpsii  for  part  of  the  goods, 
which  ratifies  the  contract;  and  trover  for  toe  residue,  which 
supposes  a  wrong  done.  That  an  assymotii  does  not  ratify 
the  whole  contract  in  the  manner  contendea  for,  but  sub  modo; 
it  affirms  the  act  of  sale,  but  does  not  affirm  all  other  transac- 
tions between  the  fiu^tor  and  bankrupt.  The  lien  of  a  factor 
is  only  on  the  goods  of  his  principal,  out  the  consignment  was 
after  the  act  of  bankruptcy,  when  they  were  no  longer  his 
goods.  Suppose  it  before;  yet  it  would  be  of  dangerous  con- 
sequence if,  after  an  act  committed,  a  bankrupt  is  allowed  to 
draw  bills  on  his  fi&ctor  or  agent,  or  increase  a  lien  which  they 
had  before. 

Per  Cur.  Mansfield,  C.  J.,  {apres). — ^The  question  in  this 
cause  was,  whether  the  defendants  as  factors  were  to  be  al- 
lowed to  retain  these  goods  as  a  satisfiiction  for  their  commis- 
sion and  expenses,  and  also  for  the  bills  drawn  by  the  bank- 
rupt, or  oidy  for  the  former.  The  plaintiff  started  a  prelimi- 
nary point,  whether  the  transaction  of  the  bills  was  or  was  not 
fraudulent.  The  jury  found  it  fraudulent;  and  though  the 
jury  might  judge  wroiu;  therein,  yet  if  upon  the  whole  case  the 
.  true  justice  is  evident^  with  the  plaintiff,  the  Court  will  not 
grant  a  new  trial  (c7).  *But  we  are  not  clear,  that  this  action  [  *  196  ] 
of  indebitatus  assumpsit  does  not  affirm  the  whole  transaction. 
It  plainly  allows  the  factor  a  lien  on  the  goods  for  his  commis- 
sion and  expenses,  and  why  not  for  money  by  him  advanced 
on  the  credit  of  the  trade?  Besides,  it  may  be  questioned, 
whether,  as  the  goods  have  been  sold  and  turned  into  money, 
which  made  the  factor  a  debtor,  he  is  not  within  the  statute 
1  Jac.  1,  c.  15,  as  having  (by  paying  die  bills)  paid  his  own  just 
debts  to  the  bankrupt,  without  notice  of  his  actual  bankruptcy. 
Wherefore  we  have  no  reason  to  suppose,  that,  abstracted  from 
this  circumstance  of  fraud,  the  true  justice  of  the  case  is  with 
the  plaintiff.     This  makes  it  necessary  to  consider  the  fraud 

(lO.Sce  C^  ▼.  KiUMn,  1  Bos.  ft  P.  338,  sod  poti,  418,  464,  12S1. 
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FoxcRAFT      alleged.    We  do  not  think  there  was  a  fraud  proved^  sofficimt 
»•  to  found  the  direction  of  the  Judge  and  the  verdict  of  the  jury. 

Devowbhire.   YtavlA  is  sometimes  a  mere  matter  of  fact  to  be  determined  by 
a  jury;  sometimes  it  is  a  conclusion  of  law  from  facts  agreed 
on  between  the  parties.     The  fraud  here  alleged  is  of  the. lat- 
ter kind.     The  evidence  of  fraud  in  this  case  are  letters  sent 
from  the  factor  to  thel)ankrupt,  which  prove  (according  to  the 
report)  that  a  false  credit  was  given  to  the  bankrupt,  to  pre- 
vent an  open  bankruptcy.     Had  the  transaction  been  after  no- 
tice of  the  act  of  bauKruptcy  committed,  the  Judge's  direction 
would  have  been  agreeable  to  the  terms  of  the  statute  19  Geo. 
2;  but  as  this  was  before  notice  of  the  act  done,  the  direction 
(we  all  think)  was  a  mistake.     It  is  no  act  of  fraud,  for  a  factor 
or  any  person  whatsoever  to  advance  money  to  another,  to  keep 
off  an  act  of  bankruptcy.     On  the  contrary,  it  is  a  generous, 
humane,  meritorious  act.     Men  in  trade  may  often  be  liable  to 
failures,  from  accidents  abroad,  though  their  own  substance  be 
extremely  great,  unless  some  friend  will  step  in  to  lend  them  a 
helping  hand  for  the  present.   Nothing  is  more  common  among 
merchants,  than  for  a  fictitious  credit  to  be  kept  up,  by  draw- 
ing and  redrawing  bills;  yet  these  were  never  aenied  to  be  real 
[    *  197    ]  ddbts,  and  are  *  always  admitted  as  such.    Nor  is  the  case  of 
a  factor  in  the  least  more  unfavourable  than  another's;  they 
are  liable  to  great  impositions  from  the  merchant,  who  may 
consign  his  goods  differently  from  what  he  promises  to  do;  so 
that  mey  are  not  altogether  so  safe  as  it  has  been  argued  they 
are.     On  the  whole,  there  cannot  be  a  greater  paradox,  than 
that  it  should  be  a  fraud  for  a  man  to  lend  his  money,  with  no 
other  view  but  a  chance  of  being  repaid  it. 

Noely  J.,  has  been  consulted  with,*  and  agrees  that  the  mat- 
ter now  appears  in  a  different  light  than  at  the  trial,  and  con- 
curs with  us,  that  these  facts  were  not  sufficient  to  ground  a 
•conclusion  of  fraud.  Unless  there  be  a  new  trial  granted,  the 
•defendant  must  resort  to  eouity,  because  legal  allowances  were 
not  made  to  him  at  the  trial,  as  was  done  in  the  case  of  Dtflos 
and  Hyde.  Therefore,  per  tot'  Cur.  Let  there  be  a  new  trial 
on  payment  of  costs  (e). 

(«)  A  trader,  after  a  secret  act  of  bank-  we  did  not  immediately  see  how  (at  h  ap- 

ruptcy,  consigned  goods  to  a  factor,  who  plied  to  the  case  before  us:  but,  havyig 

agreed  to  advance  money  thereon,  and,  since  had  an  opportunity  of  ezamuung 

accordingly  accepted  and  paid  bills  drawn  that  C3«c,  we  6nd  that  there  was  no  pomt 

on  him  by  the  trader;  a  commission  after-  there  decided,  that  will  clash  with  oar 

wards  issued  against  the  trader  on  such  opinion  in  this  case.    It  appears  that  that 

prior  act  of  bankruptcy,  after  which  the  cdse  was  not  thoroughly  understood  on  the 

facto^  sold  the  goods  and  received  the  first  trial;  and  all  that  was  there  JudidaDy 

money :  held  that  he  was  answerable  to  dedded  by  tiiis  Court  was,  that  a  new 

.  the  anignees  for  the  value  of  the  goods,  trial  ought  to  be  granted,  in  order  that 

Lord  Kenifon:  "  We  ordered  the  second  the  case  might  be  more  fully  investigated, 

argument  not  on  account  of  any  difficulty  It  is  true,  indeed,  that  some  expressions 

that  this  case  presented  to  the  Court ;  but  there  dropt  fW>m  Lord  Manufield  fovour- 

the  case  of  Foxcrtfi  y»  DevomMre  was  able  to  the  argument  of  the  defendants  hi 

pressed  upon  us  on  the  former  argument  this  case;  but  even  if  such  had  been  his 

as  a  decision  directly  in  ftivdur  of  the  de-  judicial  opinion,  we  must  have  examined 

fendants;  and  that  case  is  involvtd  in  so  the  grounds  of  it;  and  after  paying  every 

much  obseurity,  that,,  when  it  was  cited,  attention  that  is  due  to  the  opinion  of  so 
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great  a  maiiy  we  mutt  have  decided  ac- 
cordiDg  to  the'provuioniof  the  itatutet 
alladed  to;  CopCndY.  Stein,  8  T.  R.  199. 
A  (actor,  who  becomes  surety  for  hli  prin- 
cipal, has  a  lien  on  the  price  of  the  goods 
sold  by  him  for  hit  prindpal,  to  the  amount 
of  the  sum  for  which  he  has  so  become 
surety:  DrimkwaterY.  Goodwm,  1  Cowp. 
231,  in  which  case  the  factor  had  sold  the 
goods  before  any  act  of  bankruptcy,  but 
had  not  receired  the  money  till  after  ac- 
tion brought.  So  where  a  prindpal  in- 
forms his  foctor,  that  he  intends  to  con- 
sign a  ship  to  him  for  sale,  and  draws 
bills  on  him,  which  the  factor  accepts, 
the  Utter  has  a  lien  on  the  proceeds, 
as  well  for  disbursements,  as  for  aocept- 
anoes,  whether  paid  or  outstanding;  Ham' 
monds  v.  Barclay,  2  East,  227.  Where 
A.  a  fiictor  haTing  sold  goods  of  B.  in  his 


own*  name  to  C,  the  latter,  without  pay- 
ing for  these  goods*  sent  another  parcel  of 
goods  to  A.  to  sell  for  him,  never  having 
employed  A.  as  a  ftctor  before:  C.  then 
became  bankrupt,  and  Us  assignees  claim- 
ed the  goods  sent  by  him  to  A.,  and  which 
still  reinained  unsold,  tendering  the  charges 
upon  those  goods.  A.  reftued  to  deliver 
them  up,  claiming  a  lien  upon  them  for 
the  price  of  the  former  sold  by  him  to  C, 
there  being  a  balance  then  due  from  B.  to 
himself:  it  was  held  by  three  Judges 
against  the  opinion  of  Lord  Jhtanley,  C.  J., 
that  the  assignees  were  entitled  to  reoo- 
Ter;  Houghton  ▼.  Mattkiwt,  3  Bos.  ft  PuL 
483.  See  fTalker  t.  Bhek,  6  T.  R.  238; 
Hndtom  T.  Granger,  3  B.  ft  A.  27 ;  and 
Oodin  V.  London  Ate.  C.  anU^  103;  Qreen 
V.  Fanner,  pott,  631. 
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Williams,  on  Demise  of  Johnson,  r.  Keen,  Casual  Ejector, 
Morgan  et  al*  Tenants  in  possession. 

jVINE  ejectments  were  delivered  in  the  county  borough  of  i^^«  ^^^^ 
Carmarthen  (y):  Serjeant  Hares  moved  (seconded  at  his  re-  2m*inde^' 
quest  by  self  and  others)  for  leaVe  G?)  for  the  defendant  to  plead 
to  the  jurisdiction  of  die  Court  of  Kind's  Bench,  on  the  au- 
thority of  a  case  of  the  like  kind  movea  by  Mr.  Morion^  H. 
31  Geo.  2,  Johnson  on  demise  of  Williams  iaganist  David.  The 
common  practice  of  the  Court  is  to  receive  motions  for  judg- 
ment against  the  casual  ejector  nisi,  &c.  after  the  term  is 
ended;  and  then,  upon  the  common  rule,  the  new  defendant 
has  no  oppottuni^  to  plead  to  the  jurisdiction,  or  to  move  for 


(/)  ProbaUy  the  county  horaugfa  of 
Carmarthen  has  an  exempt  jurisdiction.  - 
■'  Exempt  Jurisdiction  is  this,  and  was 
granted  to  cities  or  towns  corporate  for  the 
benefit  of  trade  {  it  was  a  grant  to  the 
freemen  of  such  a  dty  or  town,  that  they 
should  not  be  impleaded  out  of  their  dty 
or  town,  and  this  grant  was  good,  if  there 
were  a  Court  in  the  dty  or  town  to  hold 
plea  of  the  matter.  .  And  if  such  Inhabi- 
tant, in  that  case,  be  impleaded  in  any 
other  Court,  he  shall  plead  this  frsncMse 
to  the  jurisdUction ;  and  if  he  were  sued  be- 
low, he  might  have  a  certiorari  and  re- 
more  it  up ;  for  the  privilege  of  being  sued 
no  whfcre  else  being  for  his  advantage  he 
may  waive  it; "  perHott,  C.  J.,  in  CrotM 
▼.  Smitk,  18 Mod.  644,  3  Salk.  70:  it  isa 
grant  to  a  dty,  that  the  Inhabitants  shall 
be  sued  within  the  dty  and  »of  eleewiiere, 
and  nobody  can  take  advantage  of  it,  but 
the  defendant;  ^.  C.  S  Ld.  Raym.  837; 
Bro.  Abr.  Conmtanee,  pL  43,  S.  P.  See 
also  the  Case  of  CamMdge  UninereUy, 
10  Mod.  126.    In  all  personal  actions. 


whether  local  or  tiandtory,  if  there  be  no 
plea  to  the  JurisActlon,  the  Courts  of 
VTestmlnster  Usil  may  hold  plea  thereof;" 
per  Ztee,  C.  J.,  in  Ckapman  v.  MaUtaon^ 
Andr.  108.  But  this  Is  to  be  disfingrish- 
ed  firom  a  grant  of  conusance  of  pleas  to 
the  lord  of  a  franchise,  of  which  be  only 
can  take  advantage,  by  putting  in  his 
daim  of  conusance;  S  Ld.  Raym.  836. 
As  to  which,  see  Kendriek  v.  Kf/naetem, 
poet,  434.-*Vin.  Abr.  Conmeanee,  (A  f ). 

ig)  The  tenant  In  possesdon  cannot 
plead  to  the  Jurisdiction  without  leave  of 
the  Cinnt;  Thmetemi  v.  Holdfaet,  1  Bar- 
nard. 35t,  363;  Davenport  v.  Jaekeon, 
Andr.  368.  An  affidavit  of  the  truth  of 
the  plea  is  necessary ;  Hatdi  v.  Cannon, 
3  Wils.  31 ;  Doe  V.  Roe,  i  Burr.  1046. 
The  plea  of  ancient  demesne,  which  b  a 
plea  to  the  Jurisdiction,  mnst  be  pleaded 
within  the  first  four  days  of  the  Termi 
Denn  v.  Fenn,  8  T.R.  474;  but  the  Court 
will  alfow  it  to  be  filed  de  bene  eete,  pend- 
ing a  rule  aid  for  permission  to  allow  the 
plea  so  filed;  Doe  v.  Brn,  10  East,  523. 
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WiLLUMs     leave  so  to  do.     Rules  to  shew  cause  were  granted,  and  afker- 
loBMOH       ^ards  made  absolute. 

9,     '  *(Qu.  Whether  regularly  the  motion  should  not  have  been, 

Kbbk^^  "  that  the  tenant  in  possession,  when  made  defendant ,  may  have 
r  5798  1  leave,  &c. ;"  for  the  rule  now  granted  seems  only  to  affect  the 
'-  ^  casual  ejector,  the  only  then  defendant.) 


The  King  v.  Gibson. 

d^^^t^m^  MR-  Norton  moved  to  quash  an  order  of  bastardy,  which 
appear  in  Court,  being  indefensible  was  accordingly  done;  the  defendant  en- 
when  an  order  tering  into  a  recognizance  to  abide  the  order  of  the  sessions 
^SS^^**  below;  which  was  the  reason  (the  Court  said)  why  the  per- 
sonal appearance  of  the  defendlant  was  in  these  cases  always 
required  (A). 


quashed. 


{h)  R.  V.  Matthews,  2  Salk.  475 ;  R.  y.  Price,  6  T.  R.  148 ;   R.  v.  St.  Mary's, 
Nottingham,  13  East,  57^  n.  {a),  ace. 


Gardiner  v.  Crosedale. 

S,  C.  2  Burr.  904. 


Action  on  a  policy  of  insurance  made  on  a  ship  trading  to 
^^  Greenland,  which  insured  her  against  all  perils,  ice  only  ex- 


On  an  action 
against  insurers 

ship,  plaintiff     cepted.    She  was  damaged  in  a  storm;  upon  which  the  owners 
may  recover  for  broke  her  up  at  Bergen,  and  then  brougnt  this  action  against 
a  parUa]  loss,      flie  insurers  for  the  total  loss.     The  jury  found  a  verdict  for 
the  plaintiflT,  with  SOL  daiaages,  for  a  partial  or  averse  loss. 

Morton  moved  to  set  aside  the  verdict,  and  to  enter  up  judg- 
ment as  in  case  of  a  nonsuit;  because  (he  argued)  the  whole 
declaration  is  substantive,  the  total  loss  is  the  ^st  of  the  com- 
plaint; and  therefore,  unless  the  case  be  whoiiy  proved,  th^ 
plaintiff  must  be  nonsuit  Dean  against  Dicker,  Stra.  1250; 
insurance  on  goods  in  the  Dursley  galley,  which  was  taken 
by  an  enemy,  and  cut  out  of  port  eight  days  afterwards.  Plain- 
tiff brought  action  for  the  total  loss.  It  was  insisted  for  the 
defendant,  that  as  only  salvage  was  to  be  paid,  therefore  (mly 
an  average  loss  could  be  recovered  for;  which  was  not  widiin 
the  declaration.  Chief  Justice  said,  the  plaintiff  must  recover 
in  the  present  case;  but  it  might  have  been  otherwise,  had  the 
ship  been  retaken  before  it  iSras  carried  intra  pr€Bsidia(i). 
[  *  199  ]  ^ Aston,  on  the  same  side,  cited  Horn  and  Chandlfir(k)y  and 
Hamilton  and  Veere,  2  Saund.  169.     If  a  person  declares  that 

(t)  Bat  that  was  an  insurance,  interest  and  detained  eight  days  makes  one.    But 

or  no  interest ;  and  the  Chief  Justice  held  such  insurances  are  now  illegal  by  1 9  G.  8, 

that  the  plaintiff  ought  to  recorer  lor  a  c  37.     See  Hamilton  v.  Mendez,  post, 

total  loss;  for  his  was  a  wager  upon  a  to-  276. 

tal  loss  in  the  voyage,  and  there  had  hap-  (k)  1  Mod.  S71,  3  Keb.  687,  710. 

pened  one ;  for  the  being  carried  into  port 
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he  lost  his  apprentice,  per  quod  serviiium  amisii  pro  reriduo      OABoiMn 
termini,  if  he  recovers  for  the  whole  remaining  term,  when  part      _     *• 
of  it  is  stifl  to  come,  it  is  bad.  CmotsPALE, 

E.  Harvey  on  the  same  side. — Had  judgment  gone  by  de- 
fault, the  defendant  would  have  admitted  i3l  die  declaration, 
and  therein  the  total  loss,  for  which  only  the  Jury  could  have 
assessed  damages  on  a  writ  of  enquiry,  and  not  for  an  average 
loss. 

Lord  Mansfield,  C.  J. — ^This  point  of  a  partial  loss  was  re- 
sorted to,  late  in  the  trial,  after  I  had  delivered  my  opinion, 
that  the  plaintiff  could  not  recover  for  a  total  loss.  The  de- 
fendants contended,  that  no  recovery  could  be  had  for  a  partial 
loss  on  this  declaration.  I  gave  no  opinion,  but  directed  a 
verdict  for  a  partial  loss,  subject  to  the  opinion  of  the  Court; 
and  the  Jury  assessed  damages  less  by  half  than  what  was 
proved.  I  can  hear  of  no  determination  upon  this  point.  It 
therefore  stands  upon  prindplM.  And  I  thmk  a  recovery  mav 
be  had  for  a  partial  loss.  This  is  an  action  on  the  case,  which 
is  a  tiberal  action;  a  plaintiff  may  recover  therein  whatever  in 
justice  he  ought,  consistent  with  the  grounds  of  his  declaration. 
He  may  recover  less  than  he  lays,  but  not  more.  The  action 
is  grounded  on  the  policy  of  insurance,  and  the  damage  that 
has  arisen  to  the  ship.  As  to  the  totality  or  partiality  of  the 
loss,  that  b  only  material  in  respect  of  the  quantum  of  damage : 
The  ground  of  the  action  is  upon  the  perils  within  the  policy. 
It  may  be  said,  that  the  defendant  does  not  come  prepiored  to 
make  a  defence  agunst  anv  thing,  but  the  total  loss  laid  in  the 
declaration.  But  he  should  come  prepared  to  say,  first.  Whe- 
ther he  signed  the  policy;  and  seconoly.  Whether  any  or  but 
little  loss  accrued.  The  contrary  doctrine  would  introduce 
great  inconvenience,  by  making  distinct  counts  requisite  for 
every  possible  species  of  damage,  and  every  posirible  quantum 
of  loss.  I  therefore  think  the  plaintiff  on  such  a  declaration 
may  recover  either  the  total  laid,  or  any  part  of  it. 

Dennisok,  J. — ^There  are  many  acticms  wherein  nothing  can 
be  recovered  but  for  a  total  loss ;  but  this  is  not  one  of  *  tnem.  [  «200  ] 
This  is  an  action  for  damages,  in  which  the  plaintiff  shall  re- 
cover pro  tantOf  according  to  what  he  proves.  In  an  action  of 
waste  for  pulling  down  a  whole  house,  a  man  may  give  evidence 
of  pulling  down  part  of  it.    It  is  a  mighty  dear  case. 

Foster,  J.,  accord.  Wilmot,  J. — in  all  actions  on  the 
cdse,  the  substance  of  the  count  is  damage  assigned;  the  total 
or  partial  loss  is  only  the  measure  of  that  damage.  On  a  writ 
of  enquiry,  the  plaintiff  could  have  recovered  for  no  more  than 
the  damage  proved;  and  if  he  had  not  proved  the  whole  loss, 
he  must  have  recovered  for  what  he  did  prove  (/)• 

The  posiea  was  delivered  to  the  plaintiff. 

(I)  Af  to  proqeedif^  on  poUciet  of  iiunraoce,  lee  Park's  Ipt.  593  (ed  1817). 
See  alw  2  Doug.  73S,  Grani  v.  Jsth,  o. 
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Strong  r.  Teatt,  [Lessee  of  Mervin.] 

ACS  Burr.  912. 

Words  may  be    XiRROR  from  King's  Bench  in  Ireland  (m).     On  ejectment, 
supplied  to  re-    the  Jury  found  a  special  verdict,  that  by  settlement,  S2d  De- 
nSty  ofa^'  member,  1711,  Audley  Mervin,  on  the  marriage  of  his  eldest 
vise  (so  as  to      son,  Henry,  with  Mary  Tichbum,  conveved  lands  of  1800/.  per 
«»«n>^a  «^«'-    annum^  in  Tyrone,  in  trust  for  himself  for  life,  remainder  to 
teS  of  tS*te^.'   Henry  for  life,  remainder  to  the  first  and  other  sons  of  the 
utor  can  be  col-  marriage  in  tail  male,  reversion  to  himself  in  fee.  Audley  being 
lectedfipom        also  seised  in  fee  of  other  lands  in  Meath  and  Tyrone,  of 
hUwiu!^^      500/.  per  annum,  and  having  three,  younger  sons,  Audley, 
James,  and  Theophilus,  and  fyui  daugnters,  he,  in  1717,  made 
his  will,  beginning  thus,  **  And  as  to  a//  my  worldly  esiaie(n)t 
**  &c.,  and  then  devises  to  his  wife,  Olivia,  by  special  descrip- 
**  tions,  the  last  mentioned  lands  in  Meath  and  Tyrone,  and 
^^  also  all  other  its  lands,  tenements,  and  hereditaments,  m 
''  Meath  and  Tyrone,  whereof  he  was  seised  in  fee-simple;  to 
"  the  use  and  intent,  that  his  wife  might  take  thereout  an  an- 
**  nuity  of  100/.  for  Ufe,  and  should  raise  by  sale,  &c.  so  much 
*'  money  as  would  pay  the  debts  which  should  exceed  Uie 
"  value  of  his  personal  estate;  and  if  any  remain  unsold,  &C 
"  then  with  remainder  to  the  use  of  his  sons,  Audley»  James, 
*'  and  Theophilus,  successively  for  life,  and  to  their  first  and 
**  other  sons  respectively  in  tiul  male;  remainder  to  his.dauffh- 
[    *20l     ]  «  ters  as  tenants  in  common  in  tail;  remainder  to  *two  of  his 
''  nephews  in  fee.     Proviso,  that  if  Henry  and  Audley  die 
'*  without  issue  in  the  life*time  of  James,  so  that  the  estates 
*^  settled  upon  Henry  in  1711,  shall  come  to  James,  the  lands 
'*  devised  by  will  shfdl  go  over  to  Theophilus*" .  The  question 
was,  Whethef  the  reversion  of  the  settled  estates  by  the  deed 
of  1711,  passed  under  this  will  to  the  devisees,  or  whether  it 
descended  to  the  heir  at  law.     In  Easter  Term,  1759,  judg- 
ment was  riven  in  the  Court  below,  that  it  passed  by  the 
will,  and  the  alienee  of  the  heir  at  law  brought  this  writ  of 
error  (o). 

Knowler,  for  the  plaintiff  in  error,  argued,  1.  That  the  tes- 
tator never  intendeil  to  devise  this  reversion  by  will,  as  he 
distinguishes  his  settled  estates  from  the  lands  devised.    In 

(fli)  At  tliat  time  a  writ  of  error  lay  whose  demises  are  material,  were,  Wesley 

from  K.  B.  in  Ireland  to  K.  B.  in  Eng-  Harman,   eldest  son  and  heir  of  Lucy 

land,  and  thence  to  Dom.  Proc :  but  by  Menrb,  one  of  the  testator's  daoghten ; 

23  U.  3,  c  28,  8.  2,  no  writ  of  error  or  Eleanor   Irwin,   another   'daughter,    and 

appeal  from  any  Courts  in  Ireland  shall  be  widow  of  one  Irwin ;  and  Anne  Mervin, 

received  by  any  Court  in  Great  Britain,  also  a  daughter,  and  widow  of  one  Mer- 

Since  the  Union,  however,  an  appeal  lies  vin,  aliat  Richardson ;  and  that  all  the 

from  the  supreme  Irish  Courta  to  the  other  daughters,  and  all  the  sons,  had 

House  of  Lonls.  died  «•  p. :  the  two  nephews  were  also 

(a)  As  to  the  etkd  of  these  words,  see  dead.     Henry  Mervin  had  aliened  the 

Frogmorton  v.  Wright,  pott,  889.  property,  contained  in  the  deed  of  171 1, 

(o)  It  appears  from  1  Burr.  912,  that  after  his  father's  death,  to  Strong, 
the  lessors  of  the   defendant   in  error. 
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Comjftu  iand  Symptan^  in  Common  Pleas,  Mich.  1750,  WitteSy  Steoho 
C.  J.,  Birch  and  Grundry^  Js,,  were  of  opinion,  that  where  an  i^^^t. 
eatate  is  partteularly  disposed  of  in  a  will,  the  reversion  of  it  ^    '    / 

will  not  pass  by  a  general  residuary  devise  in  the  same  will, 
provided  there  be  somewhat  else  that  passes  to  satisfy  the 
general  words:  Bumei,  J.,  contra.  2dly.  That  if  he  did  in-  Query,  if  an 
tend  to  devise  it,  it  must  pass  (if  at  all)  as  an  executonr  devise ;  ^jj^^-f^ 
but  the  contingency  is  too  remote  for  that  purpo6e(p).  An  ^''uie  n^n-^ 
estate  inftUuro,  to  vest  on  a  contmffency  precedent,  is  the  de-  tUm  ofatrattto 
finition  of  an  executory  devise.  The  (jourts  have  gone  very  ^J^^^^^^ 
fax  to  support  executory  devises*  They  have  been  hdd  good, 
if  to  take  effect  after  one  life  or  more  in  being:--or  after  two 
successive  lives: — Or  aftier  one  life  in  being,  and  twenty-one 
years  after.  A  devise  to  the  unborn  son  of  a  bachelor  has  been 
allowed,  because  the  contingency  must  happen  within  one  life: 
and  one  to  the  unborn  son  of  A.  B.  when  ne  arrives  to  the  age 
of  twenty-one  has  been  also  held  good.  But  this  case  exceeds 
them  all.  This  devise  takes  efiect  after  pajrment  of  debts  inde- 
finitely, which  may  surpass  the  longest  term  hitherto  allowed. 
The  enquiry  here  is,  not  how  soon  uie  estate  may  vest,  but  how 
soon  it  ffuisi  vest;  what  b  the  longest  time  that  can  nossibly 
happen  before  it  vests.  The  Court  cannot  foresee  wnen  the 
deots  will  be  paid.  Bagshaw  and  Spencer (q)  in  Chancery,  M. 
1748;  a  devise  after  payment  of  the  testator's  *  debts  indefi-  [  *20g  ] 
nitely.  Lord  Hardwicke  held  it  too  remote  a  contingency  to 
groimd  a  good  executory  devise.  Objection  1.  Olivia's  was 
only  a  personal  power  to  sell;  therefore  the  contingency  must 
happen  within  a  life.  But  this  was  otherwise  held  in  Bagshaw 
and  Spencer..  Objection  2.  By  an  Irish  statute  of  limitations, 
lately  made,  no  dum  of  debts  is  allowed,  unless  made  within 
twenty  years;  therefore  the  contingency  must  happen  within 
that  time.^But  this  act  does  not  extinguish  the  debts.  It  only 
bars  the  remedy.  It  may,  or  may  not,  be  pleaded;  and  if  it 
may  not,  there  is  a  possibility  of  the  contingency'^  lasting 
longer.  But  if  the  executory  devise  was  void  at  its  creation,  it 
coiud  not  be  cured  by  any  subsequent  matter,  as  this  statute 
is:  so  held  25  April,  1733,  Lord  Lanesborough  and  Morgan^ 
in  Dom.  Proc.  (r). 

Norton  J  for  tne .  defendant  in  error,  argued, — 1st.  That  the 
testator  meant  to  devise  the  reversion,  by  the  generality  of  his 
introductory  clause.  All  my  worldly  ettate;  wmch  is  equivalent 
ta  the  case  oi  Beechcroft  and  Beechcroft^  SVem.  690,  where 
cM  my  estate  in  the  world  was  held  to  carry  a  reversion.  •  See 
also  Moor,  341,  Owen,  155.  There  is  also  no  doubt  but  the 
words  landsy  tenements^  and.  hereditaments  are  large  enough  to 
carry  it;  Chester  and  Chester{s);  2  Vem.  621  (t).    2dly.  That 

(p)  See  Ooodmam  ▼.  Goodright,  ante,  be  that  of  Lady  LaneMbonmgh  ▼.  Fox, 
188.  3  Bio.  P.  C.  130  (2nd  ed.),  Cases  temp. 


(q)  1  WUs.  238,  1  Ves.  Sen.  142,  2  Atk.  Talb.  262. 

70,  577,    Feme's  C.  R.  121.     As  to  r«)  3  P.  1 

^hat  estate  a  devise  lor  payment  of  debts  (0  Sirod 

ires,  see  Dm  V.  Wettim,  pok,  1215.  ton  r,  Wrigl 

(r)  The  case  here  alluded  to  seems  to  pott,  1045. 


570,  577,    Fearne's  C.  R.  121.     As  to         («)  3  P.  Wms.  56. 

what  estate  a  devise  lor  payment  of  debts  (0  Strode  v.  Bmtel:  see  also  Frogmor- 

Skives,  see  Dm  V.  Wettim,  pok,  1215.  ton  v,  Wright,  pott,  891,  n. ;  Am  v.  Bolton, 
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Strong  this  wiU  take  eftct  as  a  present  use  to  the  devisees.  The  psf- 
*'  ment  of  debts  is  a  mere  charge,  and  the  use  vests  subject  to 

-  '\^^'  •  that  charge;  at  least  it  will  operate  as  an  executory  devise^  the 
sale  for  payment  of  debts  being  a  mere  personal  trust  to  Olivia, 
and,  as  such,  must  die  with  Ae  person.  And  the  testator  must 
very  well  know,  &om  the  paucity  of  his  debts,  that  the  devise 
would  take  effect  within  the  time  limited  by  law. — No  debts 
are  found  by  the  special  verdict,  and  therefore  from  the  com- 
parison of  this,  witn  the  Irish  statute  of  limitations,  the  law  will 
conclude  there  were  none;  and,  if  so,  then  the  estate  vested 
immediately  on  the  testator's  death. 

Per  Cur.  Lord  Mansfibld,  C.  J. — ^The  question  in  this 

case  consists  of  two  branches;    1.  Whether  this  limitation 

[    *20S    ]  *was  good  by  way  of  executory  devise;  S.  Whether,  on  the 

fondamental  merits,  the  testator  meant  to  devise  the  reversion 

by  these  general  words. 

1^.  \Ve  shall  give  no  opinion  on  the  first,  because  the  se- 
cond win  make  a  total  end  of  the  question.  However,  I  think 
the  Case  of  Bagshaw  and  Spekcer  is  not  appheable  to  the  pre- 
sent case. 

%d.  The  general  words  are  c^tainly  sufficient  to  carry  die 
reversion,  if  there  were  no  particular  reasons  to  the  contrary. 
Indeed,  had  he  mentioned  estates  in  posaeasian,  theil  the  rever- 
sion would  not  have  passed  ;  and  those  words  may  be  supplied 
by  the  Court,  if  they  believe  it  agreeable  to  the  testator's  in- 
tention. And  his  intention  is  very  anpal^nt  from  other  express 
words  in  his  wiU;  the  provisionary  clause  in  particular,  where- 
by he  directs,  that  the  lands  devised  shall  go  over  to  Theopfai- 
lus,  in  case  the  setded  estate  shall  come  to  James.  Every  port 
of  this  clause  speaks,  that  he  had^no  intention  of  devising  tiie 
reversion.  Let  us  suppose  two  cases  that  might  have  happened 
under  this  settlement.  If  Henry's  wife  had  died  without  issue 
male,  and  he  had  married  again  and  had  issue;  then  if  ithe  re- 
version be  here  devised,  the  son  of  Henry  and  heir  at  law  of 
the  testator  must  be  disinherited  of  the  whole.  Again,  if 
Henry  and  Audley  both  die  witiiout  issue  male;  then,  on  this 
construction,  James  must  forfeit  the  whole  estate  comprised  m 
the  deed  of  1711,  and  yet  the  testator  plsdnly  supposes,  that  if 
the  estate  in  settiement  descended  to  James,  it  would  be  more 
advantageous  than  the  estate  devised.  This  construction  wouM 
be  therefore  absurd,  in  case  of  these  two  events;  and  the  con- 
struction must  be  uniform  in  case  of  all  events.  Wherefore  it 
is  demonstrable,  that  the  testator  did  not  intend  to  cover  the 
reversion  by  these  general  words.  Probably  he  did  not  know 
the  reversion  was  devisable  by  him.  Every  other  word  through- 
out the  whole  will  restrains  the  ^nerality  of  the  words  to  those 
estates,  of  which  he  was  seised  m  fee  in  possession.  1,  Loca- 
lity; his  expressing  the  place  where  the  lands  lie;  place  is 
^  properly  applicable  to  lands  only,  not  to  incorporeal  heredita- 

•l  ^U*  J  ments,  as  remainders  and  rever^sions.  Thus  devises  of  lands 
have  been  held  to  pass  only  a  man's  lands  ;  but  devises  of  one's 
estate  will  convey  the  whole  interest:  Yet  where  locality  is  on- 
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nexed  to  the  word  esiaiey  it  has  been  restramed  to  the  Uinds  in 
possession  only(f).    2.  When  a  man  intends  to  devise  a  re- 
mainder or  reversion,  he  usuaUy  expresses  them  by  those  names,  ,^ 
and  does  not  leave  it  to  be  coUected  from  the  general  expres- 
sion of  seised  in  fee^mple.     But  these  are  only  additional 
strengthening  arguments;  it  being  clear  in  this  case,  that  the 
testator  c^id  not  mean  to  devise  the  reversion,  and  therefore  we 
shall  supply  the  words,  in  possession,  which  are  wanting  (u). 
Such  supplying  is  not  without  example.     In  Coryton  and  HU- 
Uer{w),  a  devise  was  for  99  years,  omitting  the  words  if  he 
should  so  long  live;  Lord  Hardmckey  Chancellor,  thought  from 
the  nature  of  the  settlement,  that  this  was  the  intent  of  the  tes- 
tator, and  that  these  words  should  be  supphed  to  correct,  qua-  5^^*^?L 
lify,  and  restrain  that  general  devise.     This  case  is  much  jadgment  of  re- 
stronger  ;  because,  there  the  intent  was  collected  only  by  impli-  ▼emi  wu  af- 
cation ;  here  it  is  collected  from  the  express  words  of  the  tes-  ff°!f*  ^"  ^**^ 
tator.                                                                                               '^• 

Foster  and  Wilmot,  Js.,  accord.;  Dennison,  J.  (absent 
at  the  argument  through  indisposition)  gave  no  opinion  (a;). 

Judgment  reversed. 


(v)  See  CoonteM  oiBridgewaier  t.  Duke 
of  BoUoH,  «  Mod.  106;  Berry  ▼.  Edge- 
iMfM,  S  P.  Wms,  5M;  7%^a  ▼.  Page, 
S  Atk.  37;  OoodwMm  ▼.  GoodbyM,  1  Vei. 
S.  226;  Hoi4fa$iw.  Marten,  1  T.  R.  411; 
Neither  y.  Smiton,  2  T.  R.  656,  &  659  n; 
Roe  dcm.  CMd  ▼.  Wrighi,  7  BMt,  259; 
Ckidietterw.  Oaemdoa,  4  Taiiiit.  176;  2M- 
«fT.  Gb2(,  2Vei.S.  48.  StethoDoew. 
Rami,  7  Taunt  79 ;  Doev.  Pigoit,  Id.  558, 
1  a  Mow  274;  Hardbig  ▼.  Gardher,  1 
Brad,  ft  B.  72,  8  B.  Mo.  565. 

(s)  See  FreemoM  ▼•  Duke  of  CketuU$t  1 
Cowp.  868;  Aikpu  ▼.  Aikjftu,  2  Cowp. 
808  ;  Goodright  ▼.  Man},  of  DownMre,  2 
Boa.  ft  P.  660,  when  Lord  AbMmlep  ob- 
aerrea,  that  in  the  prind^  eate,  '*lhe 
Court  did  not  proceed  upoo  the  aigument 
of  preiiimptlon  of  an  intention  to  exclude, 
tat  upon  die  Incondstendes  and  aUnrdi- 
tiea,  wUdi  weoM  ariie  Iroatt  indudmg  the 
eatate  in  queation.  Seeabo  ArIIAt.  Anm- 
dere,  poet,  736. 

(tcr)  2  Cox,  840;  dtad  in  2  Bnrr.  928, 
f  Vcs.  S.  195;  Feame,  590. 

(«)  Thif  case  is  recognised  in  Doe  dem. 
Beada  ▼.  Reade,  8  T.  R.  118.  "The com- 
mon ezpresfeion  in  the  books,  that  an  hdr 
iball  not  be  dinnherited,  except  by  expreet 
worda,  or  necemary  implicatton,  is  not  cor- 
rect; the  proper  terms  of  the  rule  are,  that 
the  intent  of  the  testator  ought  to  appear 
pidkily  m  the  wm  itKif,  otherwise  the 
heir  shall  notbedisbherited:"  Per  iTUIee, 
C,  J.,  in  Mooae  dem.  Fagge  v.  Heasemam, 
WiDes*  R.  140.     And  where  there  is  no 


ambiguity,  a  devisee  is  as  much  &TOiir^ 
ed  as  an  heir  at  law;  Per  Holt,  C.  J., 
bi  fUkfand  ▼.  Bertie,  2  Vem.  840;  Jnon. 
6  Mod.  183,  ca.  180,  S.  P.  In  construing 
wills,  erery  word  is  to  have  effect,  if  not 
inconsistent  with  the  general  intention, 
which  is  to  control;  if  two  parts  are  totally 
inconsistent,  die  latter  prevails;  if  a  mean- 
ing can  be  collected,  bat  it  is  wholly  doubt- 
fiil  fai  what  manner  it  is  to  take  eflTect,  itu 
void  for  uncertainty;  ConetanHm  ▼.  Om- 
eUnUiae,  6  Yes.  Jon.  100;  BUou^d  ▼• 
Bkmt^ord,  RolL  B.  319.  "The  safest 
oooiaeia  to  aUde  by  the  words:  wliere they 
have  onoe  got  a  dear,  setded,  legal  meah- 
ing,  it  ia  very  dangerous  to  conjecture  a- 
g&st  that,  upon  no  better  foundation,  than 
simply  that  it  is  improbable  the  testator 
could  have  meant  to  do  one  tiling  by  one 
set  of  words,  having  done  another  thing, 
nshig  odier  words,  as  to  persons  in  die 
same  degree  of  reladon  to  him:"  Per  El- 
dam,  C.  in  Crooke  v.  De  Faadet,  9  Yes.  !• 
205.  And  see  Moijpmuf  v.  Scott,  pott, 
876.  Croke,  J.,  says,  **  1,  No  will  ought 
to  be  constmed  per  pareeUae,  bat  by  en- 
dreties;  2,  To  admit  of  no  contrariety  or 
contradiction ;  3,  No  nngation,  nor  any  nu- 
gatory thing  ought  to  be  in  a  will :  and 
these  roles  bdng  observed,  as  a  key,  they 
will  open  the  doors  in  every  will ;"  in  Mbr- 
HU  V.  ^tcMt,  2  Bttls.  178.  As  to  die 
constracdon  of  wills,  see  Bac  Abr.  WiRt 
&  TeeL  (F),  and  1  Robeits  on  WiHs,  858, 
(ed.  1826). 
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Smith  «.  Stotesbury. 

S,  C.  S  Burr.  924. 

PromiBeofa       ErROR  from  the  CouTt  of  Stepney.    The  plaintiff  was  a 
tottlebiiii%     sheriff's  bailiff,  and  had  arrested  one  Redshaw  at  the  suit  of 
iUegai,  and  will   one  Stanton,  on  a  capias  from  the  Common  Pleas  for  250^ 
not  maiDtain  an   Redshaw  had  procured  the  defendant  Stotesbury  to  be  bail  foij 
"*"""  -"  — -       jjj^^  £j^^  which  he  was  to  give  him  fifteen  guineas;  and,  in  or- 
der to  influence  Smith  to  accept  of  his  bail,  Stotesbuiy  agreed 
to  give  him  six  guineas  and  a  half,  when  Redshaw  paid  him  the 
15/.,  which  he  soon  after  did.     But  Stotesbury  failing  in  his 
promise  to  Smith,  he  brought  an  action  on  the  case  in  otepney 
Court,  setting  forth  this  matter  in  hb  declaration,  and  also 
counted  on  a  general  indebitatus  assumpsit.   On  non  assumpsit 
[     *  205    ]  pleaded,  and  *  issue  joined,  the  jury  found  a  general  verdict  for 
the  plaintiff,  with  4^.  19s.  damages,  (the  jurisdiction  of  that 
Court  not  extending  to  5/.)  and  judgment  was  entered  for  the 
plaintiff.     But  in  the  King's  Bench  the  Court  were  all  of  opin? 
ion,  that  this  was  an  illegal  consideration,  and  reversed  the 
judgment  with  much  indignation  (y). 

(y)  Bridgt  r.  Cage^  Cro.  Jac  103;  Bo-  See  23  H.  6,  c.  9;  2  O.  2,  c.  22,  s.  ti 

dow  ▼.  Salter,  W.  Jon.  65 ;  Feaikentom  ▼•  32  G.  2,  c.  28,  8.  1 ,  and  JU^en  v.  lUtm*^ 

Hutckimm,  Crok.  Eliz.  199 ;  1  RolL  Abr.  1  T.  R.  418. 
dcH<M  nor  Cate  (T)  pi.  2,  3,  4,  pa.  16. 


TiMBRELL  V.  Mills. 

ufefn^wln  a  -A.CTION  agdnst  the  sheriff  of  Gloucestershire  for  a  false 
collaterally  of  retum.  The  case  was,  that  TimbreU  had  recovered  921,  da- 
a  commifitton  of  mages  against  one  Hinton;  and  the  under-sheriff,  by  his  bailiff, 
to'toS'e^r  ^^  ^*  Sentember,  1757,  executed  aferijpacias  for  the  same, 
sheriff v^fl^a  ^^'^f  o^^  l^tii  of  October  following,  the  bailiff  paid  the  money 
acted  disho-  to  the  under-sheriff,  who  kept  the  same  for  near  a  year ;  when 
nesUy.  being  called  upon  for  a  return  of  the  writ,  he  (in  Trinity  Term, 

1758)  returned,  that  the  goods  remained  in  his  hands  oro  de- 
fectu  emptorum;  which  being  false  in  fact,  this  action  was 
thereupon  brought  against  the  high-sheriff,  and  judgment  was 
had  by  default;  and  in  August,  1759,  a  writ  of  enquiry  was 
executed  (which  assessed  921.  damages)  without  any  defence 
on  the  part  of  the  defendant.  Pending  this  suit,  viz.  27  Fe- 
bruary, 1759,  a  commission  of  bankruptcy  was  taken  out  against 
Hinton,  the  original  defendant,  and  an  act  of  bankruptcy  proved 
22  September,  1757,  previous  to  the  execution  o{  me  fieri  fa" 
ciaSf  whereupon  the  defendant,  the  high-sheriff  (the  under- 
sheriff  being  run  awa^)  paid  the  money  9th  June,  1759,  into 
the  hands  of  the  assignees.  And  upon  these  circumstances, 
Serjeant  Nares  and  Mr.  Norton  moved,  to  stay  all  proceedings 
against  the  sheriff,  as  the  money  levied  was  clearly  tne  property 
of  the  assignees,  according  to  the  doctrine  laid  down  in  Cooper 
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and  CkUiyj  M.  30  G.  2(z).    But  the  whole  Court  declared,      timbrell 
that  it  was  allowed  in  that  Case,  that  if  the  sheriff  levies  the  <'- 

money  and  pays  it  to  the  plaintiff,  before  any  commission  issued  '^'•''    ^ 

and  without  notice  of  the  act  of  bankruptcy,^ he  will  at  all 
events  be  safe  (a). 

And  in  the  present  Case  it  was  ruled  by  Lord  Mansfield, 
C.  J.,  et  tot,  Cur\  that  no  difference  can  be  made  be*tween  [  *206  ] 
the  sheriff  and  under-sheriff:  That  where  an  officer  acts  fairly, 
and  is  under  real  difficulties  how  to  conduct  himself,  the  Court 
win  endeavour  to  help  him  as  far  as  possible :  But  here  the  be- 
haviour of  the  officer  (t.  e.  the  under-sheriff)  is  most  unjusti- 
fiable, dishonest,  and  contrary  to  the  duty  of  his  office.  The 
delays  made  by  him  at  first  were  trivial.  And  even  after  these, 
when  called  upon,  he  might  have  put  the  bankruptcy  in  issue, 
by  returning  nuUa  bona.  Instead  of  which  he  makes  a  noto- 
riously false  return.  When  an  action  is  brought,  for  this,  then 
a  commission  is  taken  out ;  and  the  sheriff,  to  save  the  costs  of 
the  suit,  makes  a  bargain  with  the  assignees,  pays  them  the 
money,  and  then  applies  to  this  Court  to  be  assisted  and  pro^ 
tectea.  We  will  not  interpose  to  protect  an  officer  who  has 
thus  misbehaved.  Let  him  take  the  consequence  of  his  false 
return.  Had  he  made  a  true  one,  or  paid  the  money  into 
Court,  we  would  have  protected  hhn.  We  are  strangers  to 
this  act  of  bankruptcy  and  the  proceedings  thereon,  which,  for 
aught  we  know,  may  be  fraudulent ;  and  it  is  now  too  late  for 
us  to  take  conusance  of  it  upon  this  action. 

Rule  was  discharged. 

(«)  JnU,  p.  65,  aod  see  the  cues  there  (a)  S.  P.  HiteUn  y.  CampMl,poii,  820 ; 

cited;  and  Ciarke  v.  RydU,  potit  642.  and  see  Howard  v.  Jenmett,  port,  400. 


The  Kino  r.  The  Inhabitants  of  Weyhill,  Hants. 

&  a  Burr.  Sett.  Ca.  491. 
JuR.  Norton  moved  to  quash  ah  order  of  Sessions  confirming  Contract  of 
a  removal  of  a  pauper  from  A.  to  B.     It  stated,  "  that  it  ap-  hiring shaiiDot 
"  peared  from  the  pauper's  evidence,  that  about  forty-eigtit  **  P"^*"*" 
''  years  a^o,  being  then  about  eight  years  old,  he  lived  six 
**  years  with  one  Mr.  Pike,  upon  charity,  in  B.,  and  ran  of  er- 
**  rands,  &c. ;  but  that  no  contract  was  entered  into  between 
"  Pike  and  the  pauper,  nor  any  wa^es  ever  passed  between 
**  them.    Whereupon  the  justices  declare,  that  at  this  distance 
**  of  time,  a  contract  must  be  presumed  between  Pike  and  the 
**  parish,  or  the  father  of  the  pauper,  and  adjudge  it  accord- 
"  ingly,  and  that  the  pauper  was  settled  in  the  parish  of  B." 

IVfr.  Gotddy  in  support  of  the  order,  argued,  from  the  Case  of 
Crediion  and  WincantoHy  A,DA749  (c),  that  a  hiring  shall  be  pre- 
8um*ed  from  a  general  service ;  because  there  a  hiring  for  a  year  [    ♦  207    ] 
was  presumed  from  a  general  hiring.     And  he  insisted,  that 
there  was  no  necessity  for  the  contract  to  be  between  the  par- 

(e)  Burr.  Sett.  Ca.  209. 
VOL.  I.  M 
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ties  them&lves,  it  being  equaDy  good  if  made  by  the  parent 
for  his  child. 

But  without  hearing  the  counsel  in  reply,  the  Court,  Denni- 
8ON9  F0STBR9  and  WiLMOT,  Js.  {absetUe  Chief  Justice),  agreed 
to  quash  the  order,  there  being  evidently  no  proof  of  a  con- 
tract (<i). 


(d)  It  ia  to  be  obienred,  that  it  wis  ei- 
preuly  steted,  that  the  pauper  lived  with 
Mr.  P.  "  191011  eharU^r  and  the  Court 
nid  (Burr.  S,  C),  "  Here  wat  no  con- 
tract, baft  he  waa  taken  aiU  rfekarUff,"-^ 
A  contract  of  hfaring  msy  be  infimed  from 
the  patter  having  lerved  a  year  as  a  hua- 
bandman;  R.  t.  Lftk,  5  T.  IL  S27;~ 
having  served  three  years  aa  a  menial  aer^ 
vant,  though  at  first  hired  for  only  part  of 
a  years  it  v.  Umg  WhaHm,  Id.  447;  R, 
y.  Halet,  Id.  M8,  S.  P.;— having  lived 
two  years  as  an  ostler;  IL  y,  Hoiff  TrMiy 
m  WmrOunh  Cald.  141,  2  Bott,  539.  But 
this  presumption  may  be  rebutted  by  facts, 
whidi  shew  that  the  reUtion  of  master  and 
servant  did  not  eiist :  as  where  a  lad  was 


sent  to  a  barber  to  kara  sbavmgt  frc  and 
lived  with  him  abovea  3rear ;  JS.  v.  WaUm, 
Garth.  400; — ^where  a  boy  lived  with  his 
uncle  as  a  rdation,  receiving  meat,  ftc.  bat 
no  wi^iea;  R,  v.  AAfosfay,  6  T.  R.  757; 
— ^where  the  pauper  came  to  as^  the 
waiter  at  an  inn,  at  his  request,  when  he 
was  ill;  R.  v.  Si.  Moithim^s,  ipmkk,  3 
T.  R.  449.  Andsee  R,  v.  Psndlrts^  15 
East,  449;  R.  y.  Sow,  1  &  &  A.  178; 
TrhtU^  V.  St,  Pettr'i,  Dorehesier,  peti, 
443.  And  if  the  Sessions  have  expressly 
fimnd  the  fact  of  a  hiring  and  aervioe  for  a 
year,  the  Court  of  King's  Bench  wiU  con- 
sider themselves  bound  by  it,  though  they 
entertain  a  different  opinion ;  Jt.  v.  TtfrUy, 
4  B.  d(  A.  634. 


Court  inclined 
to  discourage 
trifling  actions. 


Anonymous. 

AlR.  Dunning  obtained  a  rule  to  shew  cause,  why,  on  pay- 
ment of  3«.  9d.  to  the  plaintiff,  all  proceedings  should  not  stay, 
on  an  affidavit  that  there  had  been  only  one  transaction  between 
the  plaintiff  and  defendant,  on  which  there  was  a  balance  due 
to  the  plaintiff  of  Ss.  9dL  for  horse-keepuig,  for  which  this  ac- 
tion was  brought,  and  10/.  damages  laid.  Afterwards,  ,Mr. 
Hussey  shewed  for  cause,  that  the  debt  was  reallv  19^.,  for 
which  the  cause  of  action  arose  in  Dorset,  but  that  tne  defend- 
ant lived  in  Somerset,  and  therefore  was  not  amesnable  to  any 
inferior  Court.  Whereupon  the  Court  recommended  to  stay 
all  proceedings  on  payment  of  the  19tf.,  to  which  both  parties 
consented. 


The  statute  of 
limiutions  shall 
run  from  the 
actual  suing  out 
of  the  writ,  and 
not  from  the 
letie, 
[Poit,  215.] 

[    *208    ] 


JoHMsoN,  Assignee  of  a  Bankrupt,  0.  Smith,  an  Executor. 

S.a  ^  Burr.  950. 

Assumpsit  for  goods  cold  and  delivered  to  Smith's  testator 
by  the  bankrupt.  Flea,  JVon  assumpsit  infra  sex  annos,  before 
the  exhilnting  of  the  bill.  Replication,  that  on  S8th  Novem- 
ber, SS  Greo.  S,  the  latitat  was  sued  out,  and  the  undertaking 
of  the  defendant  was  within  six  years  preceding.  Rejoinder, 
that  by  the  custom  of  the  King's  Bench,  a  latitat  sued  out  after 
the  end  of  the  Term  is  supposed  to  have  issued  within  the 
Terhi  preceding,  and  that  the  latitat  in  this  cause  was  *not  sued 
out  till  the  8th  December,  32  Geo.  2,  and  that  the  undertaking 
was  not  within  six  years  before  such  actual  suing  out.  Plaintiff 
demurs,  and  defendant  joins  in  demurrer. 
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Smith. 


Serjeant  Poole,  for  the  plaintiff,  argued,  that  the  statutes  of  JonMsoN 
limitation  should  take  place  from  the  teste  of  the  latitat,  and 
not  from  the  actual  suing  out,  and  cited  1  Lev.  273 ;  Cro.  Car. 
264;  1  Ro.  Abr.  538;  1  Sid.  53;  Sty.  156;  Carth.  £33;  Sir 
T.  Jo.  150;  I  Lutw.  333;  Jones  and  Burnet ^  Hoare  and  Gates; 
Cases  King's  Bench,  temp.  Lord  Hardwicke,  73,  95,  183; 
Medcalf  and  Burroughs,  F.  14  Geo.  2.  He  observed  also,  that 
in  fines  and  recoveries,  die  deiUmus  and  other  formal  parts  are 
usually  sued  out  before  the  original,  though  that  is  tested  first  (e) ; 
and  if  averments  be  allowed  against  the  times  of  their  teste,  all 
the  assurances  of  the  kingdom  would  be  shaken. 

Mr.  Yates  tor  the  defendant  argued,  that  the  Court  has  fre- 
quently taken  notice  of  the  true  time  of  suing  out  a  writ,  in 
opposition  to  the  teste  of  it.  1  Ventr.  26£;  2  Keb.  173,  198, 
213;  2  Salk.  650;  £  RoL  Abr.  554,  nl.  4,  5;  1  Sid.  432.  So 
too,  the  statute  of  frauds  determines  that  the  true  time  of  sign- 
ing iudgment  shafl  be  looked  upon  as  the  only  material  one(/). 
And  there  is  a  simSar  provision  in  the  Stamp  Acts.  2.  This 
is  a  case  in  which  it  may  and  ought  to  be  done.  The  statute 
of  limitations  is  a  plain,  sensible,  remedial  act;  Salk.  4S1 ;  (1 
Lutw.  333,  contra,  when  inspected,  is  no  very  weigh^  autho* 
rity).  Tbsre  are  negative  words  in  it,  which  expressiy  prohi- 
bit the  present  action;  **  within  six  vears,  and  not  after.  No 
fiction  or  reiatien  of  law  ought  thererore  to  be  admitted  to  elude 
Hm  statute. 

Lord  Mansfield,  C.  J. — ^This  point  has  been  already  argued 
seven  limes  m  different  suits,  witmmt  ever  coming  to  judgment. 
It  is  high  time  it  should'  be  settled.  The  Court  will  consider 
of  it  and  deliver  their  opuiion  soon. 

S.C.  |Mf^p.  215. 
(e)  See  Swum  ▼.  Broome,  poH,  526.  (/)  29  C.  2,  c.  3,  «.  14. 


The  Kino  v.  Spraogs.  [     209     ] 

^.  C.  2BMf.M0. 

XHE  defendant  was  convicted  on  an  indictment  for  a  con-  whenconTiction 

Sfiracy.     Serjeant  Davy  moved  in  arrest  of  judgment.    Mr.  "  ^^^^^  ^y 
ould objected  to  the  legularity  of  this  moti<Hi,  the  defendant  ^mo^ambe 
not  being  in  Court,  on  tM  authority  of  2  Stra.  l2Sn.  in  arrest  of 

Serjeant  Davy  endeavoured  to  make  a  distinction  between  {"^^*  ^^/"J 
persons  convicted  of  felony  and  other  misdemesnors ;  and,  if  ^bc^penon- 
the  clerk  in  Court  would  undertake  for  the  defendant's  appear-  ally  prewnt. 
ance  in  tiie  case  of  I^isdeme8nors,  he  argued  that  it  was  equally 
beneficial  to  the  public. 

But  the  constant  practice  being,  that  the  defendant  should 
be  perwmally  present,  whenever  he  moves  to  arrest  a  judgment 
on  a  conviction  removed  by  certiorari,  because  otherwise  it 
may  be  an  expence  to  the  prosecutw  siterwards  to  bring  him 
up  by  habeas  corpus;  the  Court  refused  to  hear  the  motion, 
and  directed  the  Serjeant  now  to  move  for  a  habeas  corpus,  on 

M  2 
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The  kimg     behalf  of  the  defendant,  to  biln^  him  up  the  second  day  of 
sf»aoos.      ^^^^  Term ;  which  was  granted  (g). 


(g)  See  JLr,  OUMm,  2  Stnu  968;  iE.  be  in  Court;    A.  ▼.  Teakt  11  East,  307; 

V.  Opie,  I  Saund.  301.    So  the  Court  will  R,  v.  jfskew,  3  M.  &  S.  9.      .\nd  sec  R. 

not  entertain  a  motion  for  a  new  trial  for  v.  GihiOHf  ante,  198. 
a  misdenieanor,  unlets  all  the  defendants 
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Fletcher  v.  Henninoton. 

&  C.  2  Burr.  944. 

SoMt  ani€  dim  ACTION  of  debt  on  bond.     Defendant  craves  oyer  of  the 

riS  pteSdebt  condition,  which  was  to  pay  money,  on  or  before  the  30th  dav 

on  bond.      ^    of  April,  and  then  pleads,  that  he  paid  the  money  on  the  13th 

of  April  preceding.    To  this  the  plaintiff  demurs,  as  being 

frivolous,  and  tendering  an  immaterial  issue. 

Aspinal,  for  the  defendant,  argued  it  to  be  a  good  plea,  on 
the  authority  of  Tryon  and  Carter^  T.  8  Geo.  2  (a).  Denni- 
soN,  J. — ^This  is  a  good  plea.  The  plaintiff  may  make  it  mate- 
rial or  immaterial,  by  his  replication.  If  he  traverses  the  plea, 
as  it  now  stands,  it  will  be  immaterial ;  because,  if  the  money 
be  paid  on  the  day,  it  will  satisfy  the  bond :  he  should  reply, 
that  the  defendant  did  not  pi^  it  on  the  13th,  nor  at  any  time 
before  the  30th,  nor  on  the  30th ;  which  would  put  the  matter 
on  the  proper  issue. 

Leave  given  to  the  plaintiff  to  withdraw  his  demurrer  and 
reply  (6). 

(a)  2  Stra.  994,  Cunn.  71,  106 ;  cited  an  authority  in  2  Wmi.  Saund.  48  a,  n. 
also  1  Burr.  302.  and  Willes'  R.  587,  n.  (a). 

(6)  Antm.  2  Wils.  173,  oec.    Cited  as 


The  King  v.  Bathurst  and  Others. 

Trustecsofa  MOTION  for  a  mandomus  to  the  churchwardens,  &c.  of  St. 
lecture  to  be  Dungtan  ui  the  West,  to  admit  William  Romaine  to  Dr.  AVhite's 
[  *211  ]  lectureship  m  that  parish.  Dr.  White,  in  1622,  ♦by  wiU,  de- 
preached  at  a  vised  an  annuity,  for  the  support  of  a  lecturer  in  St.  Dunstan's, 
convenienthou^,  to  prevent  the  increase  of  the  doctrine  of  the  Church  of  Rome, 


r/ilTrtly     ?/ ,^*^^  'i'SS?^!  opmions;  who  should  «  preajjh  every  Smi- 

please;  and  day  and  Thursday,  from  the  beginmng  of  Michaelmas,  to 

▼ary  their  ap-     "  the  end  of  Trinity  Term,  at  a  convenient  hour  in  the  after- 

pointmcnt.         a  jjoon  (to  be  appointed  bv  the  churchwardens  and  officers  of 

"  the  parish)  for  the  benefit  of  children  and  servants."   About 

ten  years  ago  Romaine  was  elected  lecturer,  and  preached  for 

many  years,  at  the  usual  hour  of  three,  tiD  Michaelmas  Term, 

1759,  when  he  was  prevented  by  the  vicar  and  churchwardens, 
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the  vicar  preaching  instead  of  him;  which  was  the  foundation      tuk  Kino 
of  this  motion.  *' 

Marion  shewed  for  cause,  that  Romaine  was  become  a  very  ,  athumt. 
popukr  methodist  preacher,  which  so  crowded  the  church, 
that  the  parishioners  could  not  repair  to  their  seats.  Where- 
upon the  churchwardens,  at  the  request  of  the  parish,  in  Mi> 
chaefanas,  1759,  appointed  the  Sunday's  lecture  to  be  preached 
at  seven  in  the  evening  and  the  vicar  himself,  undertook  to 
preach  at  three.  That  this  was  in  the  breast  of  the  church- 
wardens, and  better  for  the  parish,  who  have  now  three  ser- 
mons instead  of  two.  That  the  churchwardens  have  varied 
the  hour  at  three  several  times,  and  once  on  the  opinion  and 
authority  of  Serjeant  Pemberion. 

NortoUf  Serjeant  Davy^  and  Knawlery  argued  in  support  of 
the  rule,  that  the  only  onence  charged  on  Romaine  was,  beina 
too  good  a  preacher,  and  crowding  the  church;  to  cure  which 
evil,  the  vicar  was  desired  to  preach  himself.  That  the  word 
qftemoony  ex  r  j  termini^  excludes  every  hour  in  the  morning, 
evemng,  and  night.  Otherwise,  it  might  be  appointed  for  mid- 
night. That  the  sermon  ouffht  to  be  preached  immediately 
after  divine  service ;  being  originally  substituted  in  Ueu  of  ca- 
techetical lectures,  which  were  appropriated  to  the  afternoon  ; 
but  as  the  puritan  doctrine  prevailed,  and  sermons  became 
fashionable,  the  sermon  got  the  better  of  the  catechism.  That 
the  hour  of  three  is  more  convenient,  especially  for  children, 
than  seven  at  night  in  the  winter. 

*Per  Cur' — Romaine  has  applied  to  the  Court  under  false  [  *212  ] 
colours.  He  has  suppressed  a  material  fact,  that  of  changing 
the  hour  from  three  to  seven,  only  stating  the  reftisal  at  three, 
and  not  the  new  appointment  at  seven.  Had  this  been  dis- 
closed, the  Court  would  never  have  granted  a  rule  to  shew 
cause. 

We  chuse  to  avoid  the  question.  Whether  Dr.  White  has 
a  power  to  erect  a  lecture,  so  as  to  bind  the  minister  of  the 
parish.  But  supposing  him  to  have  that  power,  he  has  directed 
his  lecture  to  be  preached  at  a  convenient  hour.  His  trustees 
stand  in  his  place;  they  have  determined,  in  conjunction  with 
the  rest  of  the  parish,  what  is  the  proper  hour;  and  shaQ  the 
lecturer  dispute  it  with  them? 

Rule  discharged  per  tot  Cur.  with  costs  (c). 

(c)  See  iZ.  ▼.  Barker,  pott,  352,  n.  (e). 


Thb  King  9.  Vandevald. 

S.C.  2  Burr.  991. 

Samuel  Vandevald,  Esq.,  lord  of  the  manor  of  Aldenham  Quit-nnu  and 
Ml  Hertfordshire,  was  charged  to  the  poor's  rate,  for  the  manor  ^^^^J^^^f  • 
itself  (exclusive  of  the  demes«e  lands,  &c.)  consisting,  as  was  "^^'p"^,*,' 
stated  specially,  of  quit-rents,  fines  for  renewal  of  copyholds,  nie. 
and  other  casual  fruits  and  profits,  <he  whole  amounting  com- 
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The  King      munibui  mnis  to  190^  per  amum;  the  said  Samuel  Vandevald 
^'  occupying  nothing  else  in  the  parish.    On  appeal  to  the  Ses* 

Varpevald.  g.^^^  ^j^^  Justices  confinned  the  rate,  setting  out  tins  spedal 
case.  The  order  being  removed  by  certiorari,  it  was  objected, 
that  the  IcNrd  was  not  an  inhabitant,  nor  were  the  rents  and 
profits  of  the  manor  rateable  under  stat.  4S  Eliz.  c  2,  hmg 
neither  lands,  houses,  tithes,  nor  any  of  the  things  reeoonted 
in  that  statute. 

Mr.  Gould,  and  Mr.  Knowler,  in  sunport  of  the  rate  and 
''^  order,  argued,  that  these  words  were  only  put  as  examjdes; — 

that  the  statute  has  not  determined  what  species  of  j^op^rty 
is  or  is  not  taxable,  but  that  haa  been  fixed  by  the  resoluti<ma 
of  the  Coiuts; — that  personal  estate  is  taxable,  though  not 
mentioned  in  the  statute  (cf); — ^^^  ^^  '^^  ^  ^^  inhalntant 
[  *^13  ]  according  *to  Sir  Edward  C<^*8  derivation,  afrAofofufo;  5  Rep. 
67;  i  Inst.  7QS(^);— or  if  not  an  inhabitant,  yet  the  statute 
mentions;  *^  inhabitants,  parsons,  vicars,  and  others;*' — that 
tradesmen  are  rateable  for  their  stock  in  trade;  Ld.  Raym. 
1280  (/);— that  a  toll  of  a  market  is  taxable,  3  Keb.  540  (g)  ;— 
that  ground-rents  are  taxable.  Comb.  62,  and  ako  quitHrents, 
Carth.  14;  Comb.  264.  {Mansfield,  C.  J.,  observed,  that 
these  audiorities  were  only  scraps  and  strange  stuff:  quod 
Gould  concessit) — that  though  manors  never  have  been  taxed, 
it  is  no  argument  that  they  never  shall :  It  is  high  time  tbey 
should  be.  The  clergy  once  claimed  the  like  exemption  by 
custom;  but  when  it  came  to  be  debated,  their  plea  of  custom 
was  overruled. 

Mr.  Norton  and  Mr.  Fielde,  on  the  other  side  observed,  that 
the  argument  drawn  from  custom  was  not  contrary  to  the  ex- 
press words  of  the  statute,  as  in  the  case  of  the  clergy,  but  that 
it  shewed  the  uniform  interpretation  of  the  statute,  in  excusing 
manors :  That  quit-rents  issue  out  of  lands,  which  have  s£- 
ready  been  fully  rated  in  the  hands  of  the  occupier,  and  there- 
fore are  not  liable  to  be  rated  again; — ^that  casual  profits  are 
of  the  same  nature;  they  are  part  of  the  profits  of  the  land, 
which  has  already  been  fiiUy  rated; — ^tiiat  it  is  impossible  to 
be  law,  that  ground-rents  are  rateable;  they  are  of  the  nature 
of  all  other  reserved  rents  on  leases  for  years; — that  tolls  (if 
rateable)  are  only  so,  because  not  rated  in  any  other  shape; — 
that  few  mines  are  ever  rated,  though  expressly  named  in  the 
statute,  because  their  profits  are  casual;  and  you  can*t  assess 
by  an  average  in  a  monthly  assessment,  since  the  present 
owner  may  be  no  gainer  by  his  mines  (or  other  casual  profits) 
though  his  predecessor  and  successor  may  gain  a  great  deal  (A). 

(d)  See  R.  v.  CanUrbury,  pott,  667,  Mtui,   6  T.  R.  154;    R.  v.  Jmblulde, 

where  the  cases  on  this  point  are  refer-  16  East,  380;  and  A  v.  Canterbury,  pMt, 

red  to.  667.    ' 

W  2  Rolle's  Abr.  28»,  (H);  HoUege**  (g)  But  the  lessee  of  market  tolls  in 

Ca,,  2  Roll.  R.  238 ;  AtL  Gen.  v.  Parker,  gross,  not  incident  to  the  soil,  is  not  ratc- 

3  Atk.  577;  A  v.  Jcnet,  8  East,  451 ;  A.  aUe  to  the  poor  in  respect  of  his  coca- 

x^NiehoUon,   12  East,  330;   Jt,  v.  Tun-  pancy  thereof;  R.  y.  BeU,  5  If.  &  S.  221. 

itfad,  3  T.  R.  623.  {h)  See  Ltad  Comp.  ▼.  Richardeon,  pott, 

(/)  A  V.  mu,  2  Cowp.  613;    R  ▼.  389. 


BASTB&  TBRM,  ZZ  OBO.  II.  K.  B.  218 

BesideB,  if  a  manor  extends  into  two  parishesj  how  shall  the     the  Kinc 
lord  be  rated,  and  where?    Where  shall  it  be  collected,  or  *- 

what  remedy  will  there  be  for  non-payment?  How  wiD  you  .  ^^^^^^^-^ 
distrain,  or  commit  for  want  of  distress,  when  the  lord  lives 
out  of  the  county? — ^This  doctrine,  now  set  up,  will  in  con- 
sequence extend  to  ground-rents;  and  if  to  those,  then  to  all 
other  rents  whatsoever,  which  is  a  matter  of  die  utmost  im^ 
portanoe. 

By  Mansfibld,  C.  J. — ^As  this  is  a  general  question,  we  will 
think  of  it;  but,  for  myself,  I  have  not  the  least  doubt 

*  Afterwards,  in  the  same  Term,  the  Chief  Justice  deUvered  r  *2l^  1 
the  opinion  of  the  Court,  that  there  was  no  cojour  for  rating 
the  manor  in  question;  that  it  would  introduce  a  Ions  train  of 
absurdities,  which  had  been  stated  at  the  bar;  that  Uiere  was 
therefore  no  occasion  to  go  over  the  matter  again;  but  that  the 
rate  must  be  quashed  (i). 

(•)  "  Thecaaeofquit-rtnUgoetonthe  m  the  tenant:"  Per  Lord  JTaayoM,  in 
ol»|ectionof  douUe  ratng  the  aame  pro-  JL  ▼.  AUkrhmy,  1  Beat,  534;  andaea 
pcrty  in  the  handa  of  the  landlord  aa  well     Lomdet  ▼.  Home,  pott,  1S52. 


Chistchurch  r.  Bethnal  Green. 

S.  C,  Burr.  Sett  Ca.  494. 

AlOTION  to  quash  an  order  of  Sessions,  which  stated,  that  Absence  through 
"  E.  S.,  24th  August,  1757,  was  hired  for  a  year  by  a  person  'IjJ"^'^^*' 
'^  in  the  parish  of  Pf .,  and  staid  in  that  service  till  7th  August  no  obstructiotl 
''  following;  and  then  was  seised  with  fits;  upon  which  she  to  the  servant's 
<<  was  sent  to  the  hospital  by  her  master's  desire ;  and  she  looked  <<^'^®°^n'* 
"  upon  her  contract  as  discharged;  all  her  waffes  being  paid, 
'^  and  another  servant  hired  in  her  stead,"  and  unon  this  the 
Sessions  adjudged  her  settled  with  her  master  at  N.    Norton 
objected  to  this,  as  not  being  a  complete  service. 

Asion  and  Stow  shewed  cause;  and  insisted,  that  when  a 
servant  is  under  the  visitation  of  God,  he  shall  be  taken  as  all 
the  while  in  the  service  of  lus  master;  King  and  /vtfp,  Str. 
4^;  and  that  absence  for  a  reasonable  cause  will  not  defeat  a 
settlement;  Ibid,  and  King  and  Sandwich^  Str.  \9S2. 

Norton^  Morton^  and  Z^we,  supported  the  objection,  by  ob- 
serving, that  the  absence  in  the  King  and  IsUp  was  in  the 
middle  of  the  year,  and  therefore  was  purged  by  the  master's 
receiving  his  servant  again;  but  here  the  absence  was  at  the 
end  of  £e  year,  which  cannot  be  purged  at  all;  Se^ford  and 
Castleckurchf  Str.  1Q2S.  And  if  any  absence  be  permitted  at 
the  end  of  the  year,  where  shall  we  stop? 

Mansfield,  C.  J. — ^This  case  is  one  of  the  many  instances 
of  the  bad  policy  of  our  poor-law.  Here  has  been  a  question 
litigated  before  two  justices,  then  the  Sessions,  and  lastly  tibis 
Court;  which,  before  a  plain  man  of  sense,  would  have  made 
*no  question  at  aD.  A  service  without  fraud  or  coDusion,  in  [  "^^iS  ] 
the  same  manner  as  servants  bond  /ide  would  otherwise  have 
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Christchvrch  served  their  masters,  if  no  poor-laws  existed,  is  a  good  service 

Bethnal-     ^  g^  a  settlement.     If  the  act  of  God  prevents  a  servant 

Green.  '     ^om  performing  his  contract^  this  is  incident  to  humanity, 

* V '  and  is  necessanly  a  case  exempted.     The  master  is  not  at 

liberty  to  turn  his  servant  out  of  doors,  to  subtract  wages,  to 
deny  food  or  necessaries,  on  account  of  sickness.  Nor  can  I 
frame  a  distinction  between  the  visitation  of  God,  happemng 
at'  the  beginning,  in  the  middle,  or  at  the  end  of  the  year. 

Dennison,  J.-^This  is  the  weakest  case  to  avoid  a  settlement 
I  ever  met  with.  Where  absence  is  occasioned  by  the  act  of 
God,  it  is  not  the  return  back  to  the  service  that  gains  the 
settlement:  supposing  the  pauper  had  been  bed-rid  in  her 
master's  house,  this  would  certainly  gain  a  settlement.  Here 
the  master  for  his  own  convenience  desires  her  to  remove.  She 
must  still  be  considered  as  his  servant. 

^     Foster,  J. — The  relation  between  master  and  servant  re- 
mained to  the  end  of  the  year. 

.  WiLMOT,  J. — The  distmction  is,  that  if  a  servant  is  absent 
without  a  reasonable  cause  or  consent  of  the  master,  in  the 
middle  of  the  year,  the  offence  may  be  purged  by  the  master'is 
taking  him  again,  which  cannot  be  done  upon  such  absence, 
at  the  end  of  the  year.  But  if  he  be  absent  /or  a  reasonable 
causey  in  the  middle  or  at  the  end  of  a  year,  it  is  still  a  set- 
tlement. 

Rule  for  quashing  the  order  of  Sessions  was  discharged,  per 
tot.  Cfir.'(A). 

{k)  R,  V.  Madingtcn,  Burr.  S.  C  675;  service  must  have  eommenced;  A.  v.  Win- 
R.  v.  Sharringion,  Cald.  471,2  Bott,  535 ;  tertett,  Cald.  298.  See  also  Lewin's  Law 
R,  V.  SuUmif  5  T.  R.  657,  ace.     But  the      of  Setdement,  174  (ed.  1827). 


Johnson  v.  Smith.  {Vide  p.  ^7.) 

Lord  MANSFIELD,  C.  J.,  delivered  the  judgment  of  the 
Court. — This  demurrer  of  the  plaintiff^  can  oiuy  be  supported 
on  two  groimds.  1st.  For  that  the  matter  of  the  rejoinder  is 
[  *216  ]  not  *relevant:  or  £ndly,  If  relevant,  that  proof  cannot  be  ad- 
mitted of  it. 
Latitat iBihe  1st.  The  first  depends  on  the  statute  Si  Jac.  1,  c.  16.     By 

mcnt^^nST'  *®  former  statutes  of  limitation,  the  time  was  to  run  firom  the 
brought  hybiu  ^^te  of  the  Writ;  but  this  heins  found  uncertain,  the  Legis- 
of  Middlesex,  lature,  in  the  present  act,  avoided  mentioning  any  set  form; 
meSSin^of  the  *"^  '^  *^  ^  *^  discretion  of  the  Coiurts,  to  determine  what  is 
8tat^of*Uim-  ^^^  commencement  of  the  suit ;  the  prohibition  being  couched 
tau'oiu.  in  these  words — "  Such  actions  shall  be  commenced  and  sued, 

**  within,  &c.  and  not  a£ker."  The  moment  that  the  six  years 
(in  the  present  case)  are  past,  the  prohibition  immediately  at- 
taches. The  words  of  the  statute  in  sect.  3,  (the  prohibitory 
clause)  are  general ;  the  exceptions  in  sect.  4,  are  equally  ge- 
neral; the  words  ".  plaint,  writ,  or  bill,"  being  inserted  with  a 
reference  to  the  preceding  clause ;  therefore  no  argument  can 
be  drai^,  as  if  the  law  meant  to  leave  open  the  door  to  suits 
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by  billy  and  to  shut  it  only  against  those  by  original.     What-      JoBMtoM 
ever  is  the  commencement  of  the  suit  is  the  subject  of  this  *'* 

prohibition;  if  therefore  taking  out  the  writ  be  the  act  of  com-  ^ 

mencinff  the  suit,  the  Legislature  has  prohibited  that,  afler  a 
delay  of  six  years.  And  that  this  is  the  act  of  commencement, 
may  be  shewn  firom  a  clause  in  the  statute  itself,  sect  5,  which 
is  decisive.  Tender  of  amends  in  trespass  may  be  made  bqfare 
action  brought.  Now,  can  it  be  supposed,  that,  after  amends 
tendered,  a  latitat  may  be  sued  out,  and  bv  an  impUed  relation 
back  to  an  antedated  bill  of  Middlesex,  tne  express  words  of 
the  statute  should  be  virtually  repealed,  by  implication.  It  has 
also  been  settled,  first,  in  Styl.  156,  then,  in  1  Sid.  53,  long 
after  the  statute  of  Jac.  I,  that  a  latitat  should  be  looked  on  as 
a  commencement  of  the  suit,  so  as  to  avoid  the  statute  of  limi- 
tations. And  the  same  was  lately  held  in  WMtaker  and  Heti^ 
derson^  ^1  Geo.  2  (/)•  If  then  latitats  are  allowed  by  the  equity 
of  the  statute  to  be  a  commencement,  in  order  to  save  the  time 
of  limitation;  by  equal  equity,  a  defendant  may  be  allowed  to 
aver,  that  this  equitable  commencement  came  too  late.  In  this 
cause,  the  whole  dispute  is  between  strangers  to  the  transac- 
tion, suing  and  defending  in  outer  droit.  This  shews  *the  [  *S17  ] 
necessity  of  a  statute  of  limitations,  and  is  an  argument,  that 
it  ought  to  be  construed  Uberally.  Therefore  we  are  all  of 
opinion,  that  the  matter  of  the  rejoinder  is  sufficiently  rele- 
vant;  and  that,  if  it  appears  that  the  latitat  was  su<ed  out  after 
six  years  from  the  unaertdking,  it  is  within  the  statute  of  limi- 
tations. 

3nd.  The  second  point  turns  upon  this  question :  Whether 
the  real  time  of  suing  out  a  writ  can  be  averred,  against  the 
date  of  the  teste?    The  C!ourt  wiB  not  endure,  that  a  mere  ThetmetinMof 
form  and  fiction  of  hiw  should  prejudice  the  true  justice  of  the  SnL7^*«^- 
case(in).    Above  one  hundred  and  fifty  years  ago,  the  Court  red,  aguntt  the 
began  to  distinguish  the  real  time  firom  the  fictitious,  when  fofieoftbewrit. 
material  to  the  justice  of  tiie  cause.     17  Jac.  1,  Pigott  and 
Rogers,  Cro.3BC.S6\.    So  ^arrMon'^  Case,  cited  3  Keb.  SI 3. 
And  in  BiUon  and  Jon»on,  19  Car.  S,  Raym.  161,  2  Keb.  198; 
where  it  is  said,  that  a  relation  shall  not  work  a  wrong.    Same 
distinction  taken  in  Hanway  and  Merry,  1  Vent.  28,  SI  Car.  S, 

(/)  In  addition  to  thecasei  dtedinthe  text  15  East,  878 :  lee  alio  MarkUmd  v.  Lead- 
hen  and  tmie,  p.  208,  see  HolUtter  y.  Caul'  beater,  poet,  1131.  The  suing  oat  a  laHiat 
som,  1  Stra.  550  ;  Crokatt  ▼.  JoHee,  2  Stnu  or  a  quare  eLjir.  may  sometimea  be  con- 
736,  2  Lord  Raym.  1441 ;  Hardyman  v.  fidered  as  the  commencement  of  the  suit; 
fVkiiaker,  2  Eas^  573,  n.  (a) ;  Morrie  ▼.  and  sometimea  only  as  process  to  bring  the 
Harwood,poit,Z\%,Z%fi,^oii  capiat  quare  defendant  into  Court:  as  to  which  see 
dauettmfregU,  in  C.  P. ;  Leader  v.  Maxon,  Wood  t.  Vewtom,  1  Wils.  147 ;  Fotier  ▼. 
post,  925  ;  Brown  ▼.  Babington,  2  Lord  Boimer,  2  Cowp.  454;  Ward  t.  Hoaeff 
Raym.  880 ;  Karver  y.  James,  WiUes,  255,  wood,  1  Doug.  61 ;  Swancoi  v.  Westgarth, 
BulL  N.  P.  150,  7  Mod.  348:  in  which  4  East,  75;  Page  v.  Baver,  4  B.  &  A. 
case  it  is  said,  that  where  continued  pro-  350,  per  Bayley,  J. ;  Gregory  ▼.  Hwrrill, 
cess  is  replied  to  bar  the  statute  of  limita-  3  Brod.  &  B.  212 ;  8  J.  B.  Moore,  189 ; 
tioDs,  it  must  be  alleged,  that  the  first  writ  and  2  Wms.  Saund.  1,  n.  (1);  and  as  to 
was  returned.  8.  P.  Harris  q.  t,  v.  Wool-  pleading  the  sUtute  of  limitations,  and  re- 
fird,  6  T.  R.  617 ;  Stamoay  q,  I.  v.  Perry,  plying  thereto.  Id.  62  c,  n.  (6). 
2  Bos.  &  P.  157 ;  Harrington  v.  Taylor,  (m)  S.  P.  1  Cowp.  177. 
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and  Chaneff  and  RuUer,  3  Keb.  218,  85  Car.  H.  In  WaUs 
and  Baker,  8  Car.  1,  Cro.  Car.  S64f,  in  the  case  of  a  tender 
under  this  very  statute,  it  was  held  to  be  too  late,  beeause  after 
an  arrest  on  a  latitat;  which  implies,  tliat  a  tender  merely  after 
the  teste  would  not  be  too  late,  and  shews  the  teste  not  to  be 
e<MicIu8ive  in  case  of  die  statute  of  limitaticms.  In  Walbwrsh 
and  SaUoMtaUy  S2  Car.  2,  Sir  T.  Jones,  149,  the  truth  of  & 
fact  is  set  up  against  die  teste  of  a  writ ;  and  a  distinction  made 
hetmeenverttas  tegisandveritas/aeii'j  S»  C.  1  Ventr.S6i2, Pen^ 
berion,  C.  J.,  said,  plaintiff  may  declare  that  a  writ  was  sued 
out  21st  January,  bearing  teste  SSdi  November  (n).  A^raln — 
Many  penal  statutes  give  powers  of  brin^^g  acticms  within  a 
limited  time.  And  notwithstanding  the  doubt  in  4  Mod.  129, 
a  latitat  is  now  held  to  be  a  sufficient  commencement  of  the 

[  *218  ]  action.  But,  if  the  latitude  of  construction  now  ^contended  for 
be  allowed,  penal  statutes  would  be  rendered  more  penal  by 
suing  out  writs  two,  three,  or  four  months  after  the  time  limited 
by  Parliament.  Thus  the  stat.  2S  Hen.  6,  gives^  a  penalty  to 
a  burgess  elected,  but  not  duly  returned  to  Parliament,  so  as 
he  sues  within  three  months,  aihd  afterwards  to  be  recovered 
by  other  persons.  Suppose  many  writs,  sued  out  in  the  kmg 
vacation,  all  tested  the  last  day  of  Trini^  Term;  how  shafi 
we  know  who  has  the  priority,  if  the  true  tune  cannot  be  aver- 
red ?  The  same  reasoning  may  be  applied  to  the  game-law. 
By  statute  5  W.  &  M.  c  21,  s.  4,  to  prevent  frauds  on  the  re- 
venue, the  officer  is  required  to  enter  the  very  day  that  any 
writ  or  process  is  signed.  If  that  very  day  cannot  oe  shewn, 
die  statute  is  absur£  I  have  looked  into  all  the  cases  urged 
on  the  other  side,  and  find  nothing  material  or  conchisive.  The 
arguments  urged  are  drawn  from  roles  jmd  maiiimB  similar  in 
sound,  but  not  in  meaning.  I  allow  die  maxim  in  Plowd.  491, 
that  records  shall  not  be  averred  to  be  antedated,  &c.  so  as  to 
discredit  the  officer;  but  th^e  is  no  discredit  to  the  officer,  no 
imputation  of  irregularity  in  averring  that,  by  custom,  latkats 
sued  out  in  vacation  are  tested  in  the  preceding  Term.  If  die 
averment  was  intended  to  invalidate  the  latitat,  it  would  not  then 
be  admitted.  The  case  of  Lee  and  JoJmum,  Lutw.  326  (ooIim 
AUkeorth  and  Hutchin$on^  Lutw.  380),  was  never  argued,  and 
the  reporter  passes  a  strong  censure  upon  it.  **  And  so  it  ap- 
"  pears  (if  a  party  be  estopped  to  allege  the  true  time  of  suing 
'^  out  a  writ),  diat  in  judgment  of  law  a  covenant  may  be  broke, 
"  where  reverd  and  in  facto  it  was  not  broke.  Quod  notaJ^ 
It  was  said  in  the  argument,  that,  in  Hoar  and  Gates,  Lord 
Hardwicke  was  against  allowing  the  averment.  This,  if  true, 
would  be  sufficient  to  shake  any  opinion  of  mine.  But  Lord 
Hardwicke  has  assured  me,  that  he  inclined  to  the  opinion  of 
Page  and  Lee  against  Probyn;  who  alone  was  against  tjie  aver- 
ment.    Lord  Uardwicke  had  not  formed  any  settled  opinion. 

[    ♦  219    ]  ♦  On  the  whole,  we  are  all  of  opinion,  that  the  true  time  of  suing 

(m)  S.  p.  Hart  v.  Weston,  pott,  «83.— See  fotl,  925. 
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oat  a  writ  may  he  averred  against  the  teste;  and  therefore 
judgment  must  be  for  the  defendant  (o). 


(•)  SceiTtrHfT.  Bmwmd,  pmi,ttOi  faviiigof  abfflorifiddleMX  m  adsy  in 
more  fiilly  reported  in  S  Burr.  1241.  Tbe  vacation;  Harri^gim  ▼.  Ta^kr^  15  Eaot, 
Court  win  take  notice  in  pleading  of  the     S78. 


MosBs  V.  Macphe&lan. 

S.  a,2  Buxr.  1005. 

JjfOSES  had  four  notes  of  one  Chapman  Jacob,  dated  1 1th  if  one  ncoven 
July,  1757,  value  dO«.  each.  Macpherim,  7th  November,  1758,  f^^!^-^ 
prevailed  upon  Moses  to  mdorse  these  notes  to  hun,  upon  an  fe^or  coJi^in- 
erpress  written  affreeraent  to  indemnify  Moses  ag^ainst  all  con-  debUaimi  «t- 
sequences  of  such  indorsement,  and  that  no  suit  should  be  f*?^^"^ 
brought  against  Moses  the  indorser,  but  only  against  Jacob  the  um  refiu^^u  ^ 
drawer.    Notwithstanding  which,  Macpherlan  brought  four  bade 
actions  in  the  Court  of  Consdenoe  upon  these  very  notes 
against  Moses;  and,  upon  trial  of  the  first,  the  commissionen 
refused  to  go  into  any  evidence  of  this  agreement;  whereupon 
the  viaanm  recovered,  and  the  defendant  paid  in  the  whde  61. 
And  now  Moses,  the  defendant  below,  brought  indebiiaius  m- 
smmpsii  against  Macpherlan,  the  phuntiff  bebw,  for  money  had 
and  received  to  his  use,  and  obtained  a  verdict  for  6/.,  subject 
to  the  opinion  of  this  Court. 

Morton  (for  defendant  Macpherlan)  argued,  that  indebiiaims 
assumpdt  would  not  lie  upon  a  judgment  recovered  in  an  infe- 
ricHT  court  of  a  final  jurisdiction;  and  cited  Cro.  Jac.  218;  and 
1  Bulstr.  15S:  The  remedy  in  this  case  being  a  special  action 
on  the  case  for  breach  of  the  agreement. 

Norton^  canira,  that  this  action  would  well  lie,  the  remedv  by 
action  on  assumpsit  being  of  the  most  liberal  and  beneficiiu 
kind. 

On  the  argument,  Mansjield,  C  J.,  doubted  if  the  action 
would  lie,  af^r  a  iudgment  in  the  Court  of  Conscience;  but 
wished  to  extend  this  remedial  action  as  far  as  might  be :  To 
which  Detmisan,  J.,  agreed,  and  inclined  strongly  that  the  ac- 
tion would  lie.  Faster,  J.,  was  afiraid  of  the  consequences  of 
overhauling  the  judgment  of  a  court  of  a  competent  ^jurisdic-  r  «g^  ] 
tion.  Wimot,  J.,  was  dear  that  the  action  would  not  lie;  be- 
cause this  action  always  arises  firom  a  contract  of  re-payment, 
implied  by  law;  and  it  would  be  absurd,  if  the  law  were  to  raise 
an  implication  in  one  Court,  contrary  to  its  own  express  juda- 
ment  in  another  Court.  He  compared  this  action  to  the  tiue 
tie  sobtiione  indebiiif  Inst.  S,  28,  s.  6;  and  de  coudietione  in^- 
debits  in  Cod.  and  Dig.  (p)  in  which  there  was  always  an  ex- 
ception eaus€B  judieati;  and  this  reason  given  for  it,  Ne  ae- 
Hones  resuscitentur.    But  afterwards, 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court 
— It  has  been  objected  to  this  action:    1st,  That  debt  will  not  , 

(j))  L.  IV,  tit  5.  "Pecunia  per  errorem,  non  ex  causA  judicaU,  solute  ewe  repe- 
titionem  oondictkxiia  non  ambigitur." 
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MoBBs        lie  upon  this  ground  of  complaint;  therefore  indebiicOus  a#- 

^'  sumpsit  will  not  lie.     But  there  is  no  foundation  for  this  argu- 

MACPHERtAN.  ^^^^    j^  j^  j^^jj^  indeed,  in  Slade's  Case,  4  Rep.  93,  that 

where  debt  wiU  lie,  tusumpsit  will  also  He;  but  the  negative 
doctrine,  e  canverso,  is  not  any  where  held;  it  is  rather  a  gene- 
ral rule,  that  where  debt  wiU  not  lie,  indebitatus  assumpni 
will  (9).  ^ly,  That  in  this  case  no  implied  contract  can  arise, 
whereupon  to  ground  an  assumpM.  But  surely,  if  a  man  is 
bond  fide  obliged  to  refund  whatever  money  he  h&s  unlawfully 
received,  an  implied  debt  is  thereby  raised,  quasi  ex  contractu. 
3dly,  That  where  money  is  recovered  in  a  Court  having  a  •om- 
petent  jurisdiction,  it  cannot  be  overhauled  in  another  Court, 
but  by  writ  of  error  or  false  judgment  But  the  verdict  ghren 
in  this  cause  is  consistent  with  me  determination  of  the  Court 
of  Conscience.  The  commissioners  determined  merely  upon 
the  indorsement,  and  refused  to  go  into  the  collateral  matter  of 
the  agreement;  in  which  they  did  right;  else,  upon  such  a 
matter  as  a  note  of  30«.,  they  might  go  into  a  large  and  exten- 
sive account ;  and  might  settle  the  balance  of  a  series  of  mer- 
cantile transactions,  much  superior  to  their  conusance  (r).  And 
yet,  though  the  judgment  was  right,  the  iniquity  of  keepmg 
the  money  so  aajudged  to  be  paid  may  appear  in  another 
Court.  Suppose  an  insurer  is  condemned  to  pay  money  on  the 
[  *^^1  ]  *  death  of  a  person  who  afterwards  appears  to  be  alive;  would 
not  a  new  action  lie  for  him,  against  the  person  who  recovered 
upon  the  former  judgment  ?(«)  The  admission  that  an  action 
wiU  lie  upon  the  express  agreement,  is  conclusive  upon  this 
case.  For  the  great  benefit  of  this  action  (upon  an  implied 
contract)  is,  that  the  plaintiff  need  not  set  out  the  particular 
circumstances,  on  which,  ex  aquo  et  bono,  he  demands  a  satis- 
faction; but  may  declare  generally  for  money  had  and  received 
to  his  use,  and  may  give  uie  special  matter  in  evidence.  And 
it  is  equaUy  beneficicu  to  defendant,  who  may  give  in  evidence 
any  equitable  matter^  in  order  to  discharge  himself.  There- 
fore, if  it  stood  merely  upon  principles,  there  is  no  reason  why 
the  plaintiff  should  be  confined  to  his  action  on  the  special 
agreement,  and  be  debarred  his  remedy  on  the  assumpsit  im- 
plied by  law.  But  the  point  has  been  expressly  determined  in 
Dutch  and  Warren j  M.  7  Geo.  1,  Common  Pfeas(/):  wherein 
it  was  held,  that  it  was  at  the  election  of  the  party,  either  to 
affirm  an  express  contract,  by  bringing  an  action  on  the  special 
agre^ent,  or  to  disaffirm  it,  and  rest  on  an  implied  one,  by 
bringing  indebitatus  assumpsit.    In  this  case,  the  plaintiff  had 

Kid  to  the  defendant  262L  lOs.  for  five  shares  in  Copper 
ines,  to  be  transferred  on  the  22d  of  February,  which  defen- 
ce) See  1  Com.  Dig.  JitumptU  (C),  pa.     hU  money ;  and  it  was  held  he  migbi 

ld4»  bring  an  assumpsit  for  the  money."    See 

(r)  But  tee  Fomin  ▼.  Oswell,  1  M.  &  S.      Ld.  Ma9^fUld*s  obserrations  on  that  case, 

39S.  2  Doug.  697  a;  Holmes  y.  HaO,  6  Mod. 

(#)  See  TomkiHS  v.  Bemei,  1  Saik.  22,      161 ;  Martm  v.  SitwtU,   1  Show.   157. 

Skin.  412,  S.  C,  where  it  is  said:  "one      This  opinion  is  adopted  in   Park's  Ins. 

bound  in  a  policy  of  assurance,  beliering      598  (ed.  1817). 

the  ship  to  be  lo.it,  in  hen  it  was  not,  paid  (<)  1  Stra,  406. 
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dant  failed  to  do.  Plaintiff  brought  indebitatus  assumpgit^  for 
money  had  and  received  to  his  use :  And  the  jury,  who  m  these 
actions  can  go  into  all  the  equity  of  the  transaction,  gave  him 
n&L  only,  which  he  recovered;  being  the  value  which  the 
shares  had  fallen  to  on  the  said  32d  of  February.  Therefore  we 
are  all  of  opinion,  that  the  defendant  ought  in  justice  to  refund 
this  money  thus  mold  fide  recovered ;  and  though  an  action  on 
the  agreement  would  also  have  indemnified  him  for  his  costs  in 
the  Court  below,  vet  he  may  waive  this  advantage  and  pursue 
the  present  remedy. 

The  Postea  must  be  delivered  to  the  Plaintiff(r). 

(v)  See  the  obtenrationi  of  E^e,  C.  J.,  Hall  at  the  dme ;  I  nerer  could  tubtcribe 
in  PkiUpt  ▼.  Huntet,  in  Error,  3  H.  Bla.  to  it;  it  teemed  to  me  to  unsettle  founda- 
402.  There  a  parttier  rerfdent  abroad, 
knowing  tliat  a  trader  in  Eogiand  had 
atopped  payment,  attached,  in  the  name  of 
himself  and  his  jiartners  resident  here,  a 
debt  due  to  such  trader,  and  obtained  pay* 
ment  of  it  under  the  judgment  of  a  foreign 
Court;  it  was  held  by  six  judges  (E^e, 
C.  J.,  distent,)  that  the  asrignees  of  the 
trader  might  recover  the  money  in  an  ac- 
tion fiur  money  had  and  received  against 
the  partners:  affirming  the  judgment  of 
K.  B.  The  Chief  Justice  said,  (p.  414), 
"  The  case  of  Mam  ▼.  Maepkerimt  is,  I 
believe,  the  only  dcdded  case,  that  coun- 
tenances such  an  action,  but  I  cannot  suh- 
sciibe  to  the  authority  of  that  case."—"  In 
the  aignment  of  that  ease,  it  is  supposed  to 
be  the  same  thing,  aa  to  the  fiwoe  and  va- 
lidity of  the  judgment,  whether  the  action 
had  been  brought  upon  the  agreement,  or 
to  refund  the  money.  But  it  appear^  to  mo 
to  be  a  very  diiFerent  thing.  Most  cer- 
tainly the  case  of  Dutch  v.  Warren,  does 
not  prove  the  proposition.  The  ground  of 
that  case  was  the  disaffirmance  of  the  con- 
tract, upon  whidi  the  consideration  money 
had  bfeen  paid."~<'In  the  case  of  Ifosss 
v.  Afacpherkm,  I  think  the  agreement  was 
a  good  defence  in  the  Court  of  Conscience; 
but  if  it  were  otherwise,  the  recovery 
there  was  a  breach  of  the  agreement,  upon 
which  an  action  lay ;  and  this  was  In  my 
Judgment  the  only  remedy." — **  1  lielieve 
that  judgment  did  not  satisfy  Westmmster 
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Macpheblan. 


So  in  Johnson  v.  JMasoa,  3  Bos. 
ft  P.  169.  Ld.  JhanUff,  C.  J.  observed 
that  in  the  case  of  Moeee  v.  Maepherlan, 
(as  reported  in  Burr.)  some  principles  are 
laid  down,  which  are  certainly  too  large, 
and  which  he  would  not  rely  on:  such  as 
that,  wherever  one  man  has  money  which 
another  ought  to  have,  an  action  for  money 
had  and  received  may  be  maintained;  or 
that  wherever  a  man  has  an  equitable 
claim,  he  has  also  a  legal  action.  See  the 
observations  also  in  Brisbane  v.  Dacres,  5 
Tanut  159,  160.  And  In  a  case,  where 
JfbiSff  V.  Maepherlan  was  referred  to,  it 
was  held,  that  where  money  has  been  paid 
under  the  compulsion  of  legal  procesf, 
which  is  afterwards  dicovered  not  to  have 
been  due,  the  plaintiff  cannot  recover  it 
iMick  in  an  action  for  money  had  and  re- 
ceived. Ld.  Kenyan,  C.  J. — «  After  a  re- 
covery by  process  of  law,  there  must  be  an 
end  of  litigation,  otherwise  there  would  be 
no  security  for  any  person ;"  Marriott  v. 
Hampton,  7  T.  R.  869.  And  see  Cobden 
V.  Kendriek,  4  T.  R.  438,  n.  (a).  As  to 
the  action  for  money  had  an  received,  see 
Vin.  Abr.  Jctions  fff  Assumpsit  (N  8.)  & 
Supp. ;  Bac  Ab.  Asnmpsit  (A)  p.  262 ; 
Com.  Dig.  Assumpsit  (A) ;  and  Mr.  No- 
kn's  note,  1  Stra.  406.  See  also  Thurston 
V.  Mills,  16  East,  254;  Farmer  v.  Arundel, 
post,  824;  JaquesY.  GoUghtly,  post,  1073  ; 
Barbone  v.  Brent,  1  Vem.  176. 


The  Kino  f.  GnEEKWooD.  [     222     ]. 

Greenwood  was  an  attorney  of  this  Court,  and,  about  Attorney  struck 
two  years  ago,  was  struck  off  the  roll  for  malpractice;  and  was  jf '^"J^jJJJJ 
now  upon  humble  petition  and  motion  re-admitted ;  the  Court      ^ 
declaniig,  that  the  striking  off  the  roll  was  not  to  be  under- 
stood as  a  perpetual  disabiuty,  but  was  sometimes  only  meant 
as  a  punishment,  and  might  be  considered  in  the  light  of  a  sus- 
pension only,*  if  the  Court  sees  cause  (»). 


(«)  The  like  was  done  by  the  Court,  T. 
T.  37  O.  3,  K.  B.;  Tidd's  Pr.  82  (ed. 
1821).  But  he  cannot  take  any  advantage 
of  his  privilege  in  any  acdon  then  de- 


pending; Ex  parte  Cole,  I  Doug.  114,  n; 
Moody's  Cn.  Barnes,  42.  See  also  HiWs  Ca. 
post,  991. 
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Selwin  p.  Selwin. 


S,  C.  2  Burr.  1131. 

A  will,  made      xHIS  was  a  case  stated  out  of  Chanceryy  for  the  opinion  of 

pending  a  com-    tJjg  CoUTt  of  King's  Bonch* 

2u  !^vo7the  By  deed,  A.  D.  1750,  John  Selwin  was  made  tenant  for  life, 
lands  recovered;  remainder  to  his  son  John  Selwin  in  tail.  In  1751,  20th  April, 
post,  251.  the  father  and  son  joined  in  a  bargain  and  sale  to  one  Wakelin 

and  his  heirs,  to  make  him  a  tenant  to  the  pnecipef  in  order  for 
a  common  recovery,  the  uses  of  which  were  declared  to  be,  for 
Selwin  the  &ther  foi^life,  remainder  to  the  son  in  fee-simple. 
Essoin  day  was   Trinity  Term,  A.  D.  1751,  began  June  7th.    On  the  8th  of 
June  3.  June,  John  the  son  made  a  will,  whereby  he  disposed  of  all  his 

real  estate  (fcr).  In  this  same  Term,  a  writ  of  entry  was  sued 
out,  returnable  Quinden.  Trin.  viz.  17th  June,  and  the  reco- 
very was  completed  the  same  Term;  and  soon  afterwards  John 
Selwin  the  testator  died. 

The  question  was.  Whether  the  lands  in  question  passed  by 
this  wiU,  made  after  the  bargain  and  sale,  qfier  the  beginmng 
of  the  Term,  but  before  the  return  <^  the  writ  of  entry  ? 

Mr.  Sewelf  for  the  plaintiff  argued,  that  they  did  not.  No- 
thing passed  to  Wakdin  by  the  bargain  and  sale,  but  a  fipee- 
bold  descendible,  so  long  as  John  the  son  had  heirs  of  his  body: 
Sevmour's  Case,  10  Co.  Rep.  95  b ;  said  in  Machil  and  Claris 
]  SaUc.  619,  to  be  a  base  fee,  but  that  is  a  mistake.  *The  bargain 
and  sale  left  nothing  in  testator.  All  madeover  to  Wakelin,  else 
he  could  not  be  tenant  to  the  prcecipe.  The  uses  of  the  re- 
covery then  declared  were  future,  not  present  usesr  The  tes- 
tator therefore  had  nothing  to  dispose  of,  when  he  made  his 
will,  nor  till  the  recovery  was  completed.  Had  he  died  before 
recovery  suffered,  he  ccmld  have  duspoaed  of  nothing.  In  Shel- 
ley'$  Case  (x),  the  ground  was,  that  the  judgment  was  aelaaUy 
given  the  very  morning  of  the  day  that  the  recoveree  died, 
igott  Recov.  153;  land  passeth  not  till  the  recovery  com- 
pleted; 2  Lev«  S8,  Hudeon  and  Beman^  S.  P.  I  eonsider  this 
recovery  as  a  judgment  on  the  day  it  really  happened,  and  not 
as  having  relation  to  the  first  dav  of  the  Term.  This  never 
held,  where  it  appears  upon  the  mce  of  the  record,  to  be  the 
contrary,  or  where  it  would  work  »^  wrong  or  injury  to  a  third 
person.  This  would  be  setting  up  an  averment  against  fact 
and  the  record. 

(JVl  JB.— In  the  exemplification  of  the  present  recovery,  ac- 
cording to  a  practice  introduced  by  Willes,  C.  J.,  about  twenty 
years  since,  the  date  of  the  return  of  the  writ  of  entry,  which 
formeriy  used  to  be  noted  in  the  margin  by  way  of  memoran- 
dum, is  now  inserted  in  the  body  of  the  record.) 

(uf)  He  devised  all  his  freehold  and  interest  therein,  to  his  father  in  fee.     He 

other  estates,  whereof  he,  or  any  pefwm  In  died  the  day  after  the  reliim  of  the  writ  of 

trust  fer  him,  were  seised  or  possessed,  seidn;  2  Burr.  1138. 
cither  in  reversion,  remainder,  or  expec-         (t)  1  Rep.  99  b. 
tancy,  and  all  his  esUte,  i^ht,  tiUe,  and 


BASTBR  TBBM »  tt  OBO.  IL  K.  B. 

Pigott,  58;  writ  of  entiy  returnable  before  die  date  of  the       s«.init 
release,  which  made  the  tenant  to  the  prmeipe;  therefore  no  *^' 

tenant,  and  so  the  recovery  iB.  3  Sa]k.  312.— (Fotler,  J*,  de-  -  ^"'7"''  - 
chired  he  had  all  the  reporters  in  his  study,  but  did  not  know 
3  Salkeld:  so  not  dted.)  BarUm  and  Lever,  Cro.  Elix.  388 ; 
Mey'e  Case,  1  Leon.  187;  1  Sid.  452;  1  Vent.  58;  Latch.  92; 
WynnmdL  FFj^%  B.  R.  Mich.  16  Geo.  2  (y) ;  wife  was  vouchee 
in  a  common  recovery:  she  and  her  husband  appeared  by 
attorney  before  commissioners,  but  she  died  before  the  day  of 
appearance  in  Court.  Notwithstanding  this,  the  judgment  was 
regutarhr  entered;  hot  error  being  assigned  because  of  her 
d^th,  doe  judgment  was  reversed.  *As  to  the  doctrine  of  re*  r  *224  ] 
lation,  both  of  Ae  recovery  to  the  bargain  and  sale,  and  of  the 
judgment  to  the  first  day  of  the  Term;  see  Hn^s  Case,  4 
Kep.  70  b.  The  bare  intent  of  tlie  party  to  aequii^  a  new 
estate  does  not  give  it  him.  Suppose  it  liad  been  a  covenant 
to  su£Eer  a  recovery,  and  then  the  covenantor  makes  a  will, 
after  the  covenant,  but  before  the  recovery  actually  had,  and 
dies;  nothing  passes  by  this  wiH,  notwithstanding  rae  intent  of 
the  party;  Cro.  Jac  643;  8  Rep.  25,  BuOer  md  Baker;  doc- 
trine of  relatkms  kid  down  at  large.  But,  secondly,  if  die 
testator  had  a  devisable  interest,  imL  the  recovery  is  a  revo- 
cation of  the  will  pro  tanio.  For  the  ecMiuy  que  tue  of  the 
recovery,  the  testator,  retakes  his  land  by  a  new  conveyance. 
Many  cases,  which  shew  recoveries  to  be  revocations  of  wiHs 
made  before  the  date  of  the  prmeipe;  and  the  reason  will  be 
the  same,  ifthe  will  be  made  before  tihereliirM  of  it.  Disl^and 
JDistf^r,  3Lev.  108;  Anifimand  JR^mmm,  SLev.  S8;  Marwood 
and  Turner,  3  P  Wms..  163(«);  1  RoH.  Abridgm.  614,  pi.  2; 
lb.  615,  (Q)  pi.  1 ;  Ibid.  614,  (O)  pi.  3 :  This  hist  case  applies 
ako  to  the  doctrine  of  relation. 

York,  Solicitor-General,  for  the  defendant,  considered — 1. 
What  estate  passed  by  the  bargain  and  sale  to  the  tenant  to 
the  preseipe.  S.  Whether  tenant  in  tafl  had  an  estate  devisable, 
and  wheAer  he  actually  devised  it  3.  What  was  the  opera- 
tion of  the  recovery  on  this  estate. — ^Elrst,  as  to  the  estate  of 
the  tenant  to  the  praecipe,  Seymour's  Case  (a),  and  Bredon's 
Case,  1  Rep.  76,  shew,  that  a  base  determinable  fee  passed  to 
the  bargainee.  Before  the  statute  of  uses,  there  was  no  other 
method  of  making  tenants  to  the  pneeipe,  but  by  fine  or  feoffs 
ment.  ^he  use  of  the  recovery  resiuted,  to  be  executed  in  [  *225  3 
equity,  if  none  was  declared.  Since  Ae  statute,  new  modes  of 
conveyance  have  been  introduced.  The  estate  passed  to  the 
bargamee  as  a  base  fee.  So  argued  by  Holi,  C.  J.  in  Machil 
and  CXmrk,  Farresley  {b).  He  has  a  resulting  springing  use, 
which  is  the  same  as  a  trust,  for  the  particular  purpose  of  suf- 
fering the  recovery :  Lord  Attham  v.  jSarl  of  Anglesey ,  Pigott, 
^1;  Gilb.Rep.  16;  Longm&Buckeridge.T.AQ.  1,  IStra. 

(y)  1  WUfl.  35,  48;    WUlei,  563;   7  741;  DarUy  t.  Ltmgworiky,  Ambl.  653, 

Mod.  498 ;  Btnief,  17 ;  5  CniL  Dig.  347,  3  Will.  6,  3  Bro.  ParL  Ca.  359  (8nd  ed.) 

&  C.  (a)  10  Rep.  95  b,  1  Bub.  168. 

{%)  S.  P.  Partont  ▼.  Freeman,  3  Atk.  .    ^(4)  Or  7  Mod.  18 ;  S.  C.  Hok*s  R.  615. 
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Sblwin       106.     After  the  recoyery  had,  the  use  results,  to  the  tenant  in 
^*  tail,  if  no  other  special  use  he  declared. — Sndly,  The  testator 

'  had  a  future  executory  use,  at  the  time  of  making  his  will. 
Not  a  present  use,  for  the  statute  cannot  draw  the  estate  to 
the  use  till  the  possibility  (t.  e.  the  completion  of  the  recovery) 
hath  actually  happened.  And  this  future  executory  use.  is  a 
devisable  interest.  He  said  he  should  trace  the  doctrine  of 
possibilities  by  analogy  to  the  doctrine  of  contingencies.  It 
was  anciently  held,  tm  Manmngs  Case  (c),  that  an  executory 
devise  on  a  term  of  years  was  bad.  But  fin]  I  P.  Wma.  572, 
held  to  be  an  interest  devisable — Marks  and  MarkSf  1  Str.  134. 
Cases  in  Law  and  Equity,  34@;  Gumel  and  Wood{d),  C.  B. 
14  Geo.  2 ;  devise  to  A.,  and  if  he  dies  before  twenty-one,  then 
to  B.  and  his  heirs.  B.  dies,  and  then  the  contingency  hap- 
pens by  the  death  of  A.  before  twenty-one.  Determined,  that 
this  is  an  interest  descendible  to  B.  s  heir.  I  agree,  that  the 
possibility  in  the  present  case  is  not  an  interest  assignable  by 
conveyance;  but  it  is  devisable  by  will;  Fitzgibb.  ^6,  Lord 
Trevor^ 8  argument.  It  differs  from  a  right  of  entry  or  of  action. 
This  is  not  a  mere  possibility,  but  coupled  with  an  interest, 
Yau.  270 — 273.  Uses  after  fees  determinable  are  interests  de- 
visable. In  Duke  of  Nar/oWs  Case,  Itord  Nottingham  thought 
[  *226  ]  *so;  Pollexf.  88:  It  4s  an  use  in  esse,  though  not  executed; 
and  therefore  devisable  by  will.  The  statute  of  wills  intended 
to  restore  the  same  devising  power,  as  existed  at  common  law 
before  the  statute  of  uses.  A  contingent  use  is  devisaUe,  though 
not  grantable,  because  wills  enure  in  a  different  way  from  deeds. 
Deeds  must  pass  a  present  estate,  or  vested  interest.  But  in 
wills,  a  contingent  use  existing  in  the  testator  may  wait  a  fiiture 
event.  Sir  F.  Bacon,  in  his  reading  on  the  statute  of  uses, 
(Works,  vol.  2,  p.  80,  81,  last  edition),  makes  a  distmction  be- 
tween naked  rights  and  contingent  uses.  ''  As  to  the  transfer- 
"  ring  uses,  there  is  no  action  at  law,  &c."  His  reasoning  is 
analogous  to  that  of  Lord  Macclesfield  in  Marks  and  Marks. 
If  the  tenant  in  tail  had  died  before  the  execution  of  the  re- 
covery, this  contingent  use  must  undoubtedly  have  failed ;  but 
as  the  contingency  actually  happened,  the  contingent  use  de- 
pending thereon  must  be  served.  And,  if  this  interest  be  de- 
visable, it  is  clearly  devised  by  the  words,  "  All  my  real  estate ;" 
for  real  estate  is  genus  generaUssimum,  and  has  been  allowed 
to  comprehend  even  fee-farm  rents  (e). — 3rd.  As  to  (hie  opera- 
tion of  the  recovery  when  passed,  it  enures  to  substantiate  the 
devise,  and  not  to  revoke  it.  I  allow,  that  the  severity  of  legal 
scholastic  niceties  has  introduced  revocations,  where  they  were 
never  meant  by  the  parties;  and  that,  as  those  cases  are  now 
established,  they  are  not  to  be  shaken.  But  the  present  case 
differs  from  them  all.  The  estate  of  the  testator  was  altered 
antecedent  to  the  will,  because, — 1st,  The  recoveiy  relates  to 
the  deed  of  bargain  and  sale.— 2ndly,  It  relates  to  the  first  day 

(c)  8  Rep.  94  b.  (e)  Countess  of  Bridgwater  v.  Duke  of 

•  Voi"  »  ®  ^^"-  ^^""^  ^^2'  P^-  ^®'  "»^     ^•''<^'  ^  Mod.  106 :  see  onto,  204,  n.  (*). 
cited  o  T.  R.  94. 
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cf  the  Term. — Srdly^  If  it  does  not  bear  either  of  these  relations,       ssLimr 
but  most  be  considered  as  subsequent  to  the  will,  yet,  as  the  use       SELYrn 

*is  instantly  served  on  the  tenant  in  taO  himself,  who  did  not  ^ ^   '   / 

die  till  after  its  completion,  it  only  marks  the  time  when  an  [  ^227  ] 
use,  which  before  was  executory,  becomes  actually  executed. 
1st,  The  recovery  relates  to  the  deed  of  bargain  and  sale;  so 
that  the  whole  makes  only  one  conveyance.  Cases  cited: — 
Lord  Bath  and  Moniaguelf),  HoUs  argument:  Ferrars  and 
Curxon,  Cro.  Jac.  643 (^);  1  Mod.  108;  Sir  W.  Pelham's  Case, 
1  Rep.  14  b,  which  is  the  first  case,  which  clearly  considered  re* 
coveries  in  the  light  of  common  assurances.  Sdfy,  The  recovery 
has  relation  to  the  first  day  of  the  Tenn.  The  Court  cannot, 
ought  not,  to  consider  any  thing  but  the  record.  The  whole 
Tenn  is  but  one  day  in  law.  Objection.  The  return  of  the 
pracipe  is  on  the  third  return  of  Trinity  Term,  and  judgment 
cannot  be  intended  to  be  before  the  day  of  appearance.  But 
parties  if  they  please  may  apjiear  graih,  before  the  return. 
Therefore,  the  only  question  is,  if  there  are  continuances  on 
the  roll,  of  which,  and  which  only,  the  Court  is  bound  to  take 
notice.  Standford  and  Cooper ^  Hetl.;  Hutt.;  Cro.  Car.  102. 
The  case  excepted  in  the  statute  of  frauds  proves  the  general 
rule.  There  is  a  distinction  between  the  continuance  of  pro- 
cess, and  the  continuance  of  the  plea  or  suit.  If  the  parties 
appear  before  the  return  of  the  writ,  the  plea  may  then  go  on 
without  notice  taken  on  the  roll;  but  process  must  always  be 
continued  on  the  roll,  firom  one  return  to  another.  Rainbow 
and  Worratt,  2  Lutw.  1177;  1  Leon.  291.  Entry  of  the  re- 
turn on  the  record  is  a  mere  marginal  memorandum,  and  has 
no  business  in  the  body  of  the  roll.  1  Lev.  130;  1  Sid.  213. 
Wytm  and  Wynn  differs  from  this  case  in  four  points:  but 
prmcipally,  because,  as  the  party  appeared  by  attorney,  it  was 
there  necessary  to  set  out  the  writ  of  summons  on  the  record, 
which  determined  the  time  on  the  face  of  it.  *This  relation  [  *2S8  ] 
can  work  no  wrong,  it  being  incident  to  tenant  in  tail  to  suffer 
a  recoverv,  as  much  as  to  tenant  in  fee  to  make  a  feoffinent  (A). 
8dly,  It  IS  objected  to  this  doctrine  (viz.  that  the  recovery 
only  executes  an  old  executory  use)  that  this  is  a  new  use 
vested  in  the  testator  by  the  completion  of  the  recovery.  But 
it  is  not  so  considered  in  Hudson  and  Benson,  2  Lev.  S8, 
1  Mod.  108.  It  is  also  said  to  arise  out  of  another  seisin,  and 
therefore  is  a  new  use.    But  the  seisin  of  the  recoveror  is  not 


(/}  8  Cb.  Ca.  106.  return  day  of  the  nmauneai  ad  wamm- 

i^g)   Sir  Johm  Ferrert  and  Sir  John  Hxtmdiaii,  there  the  judgment  relates  to 

Cuntm  T.  Sir  Bich.  Fanner  and  others:  the  day  of  the  return  of  that  writ.    And 

it  Is  reported  in  2  Burr,  that  the  Court  re-  if  the  parties  are  alive  at  any  time  of  the 

peatedJJy  expressed  their  approbation  of  return  day,  the  recovery  will  be  good; 

this  case.  ShelUy't  Case,  and  Wffim  ▼.  Wf^nrng  see 

(A)  When  the  vouchee  In  a  common  5  CruL  Dig.  346,  e<  sef . ;  Coventry's  Rec 

vecovery  appears  in  person  at  the  return  114.     But  the  judgment  cannot  relate 

day  of  the  writ  of  entry,  there  the  judg-  back  to  a  Sunday;  see  Swatm  v.  Broome, 

inent  relates  to  the  return  day  of  that  pott,  496,  526. 
writ:  but  if  the  vouchee  appear  at  the 
VOL.  I.                                                N 
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snwiii  actoi^  but  fbstltious;  not  so  much  as  a  seisin  for  an  instant 
q  "^  ^  Were  it  a  real  seisin,  I  concede,  that  it  must  be  a  new  use. 
-  '*"'''"*'  '  Vid.  Montagu  and  JejgTeries,  RoU.  Abr.(i).  [The  case  stood] 
over  for  farther  argument,  [but]  the  Court  seemed  to  incline 
strongly  for  die  defendant,  on  the  footing  of  the  double  rela- 
tion of  the  recovery,  via.  to  the  bargain  and  sale,  so  as  to  make 
one  conveyance,  in  point  of  substance;  and  to  the  first  day  of 
the  Term,  so  as  to  become  prior  to  the  will,  in  point  of  date. 
But,  in  Trinity  Term  foUowing,  the  Chief  Justice  declared, 
that  the  Court,  as  at  present  advised,  could  not  consider  the 
judgment  in  the  recovery  as  prior  to  the  return  of  the  writ  of 
entry,  and  directed  another  peremptory  argument,  on  the  first 
paper  day  of  next  Michaelmas  Term; — (which  see  after, 
Michaefanas,— 1  Geo.  3,  1760,  pa.  251). 

(I)  1  Ron.  Abr.  ei5,  pi.  4. 
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Oldknow  r.  Wainwrxght. 

S.  C.  a  Burr.  1017. 

^  "*w!^h^^  ^  special  verdict,  the  question  was,  whether  Segrave,  the 

S^ionf  J.*8.,  to^«^-<5^«rk  of  Nottingham,  was  legally  elected.  There  were 
bnt  Tote  for  no-*  twcnty-ouc  electors  present;  nine  of  whom  voted  for  Segrave; 
^:«*^  *•    eleven  protested  against  him,  without  voting  for  any  one  else, 

?rtiM°mtaority   *"^  ^^^  ^*^^^  ^^»  ***  " ^®  suspended  domg  any  thmg."  ^ 
b  9Do<L  It  was  argued  by  Mr.  Caldecot,  that  this  was  such  a  negative 

upon  Se^ave,  that  lus  election  was  invatid.  Serjeant  Sewit^ 
contra^  m  Easter  Term  last:  and  now,  per  tot.  Cur.  The 
election  is  clearly  good.  The  eleven  protestant  dissenters, 
having  voted  for  nobody,  could  not  put  a  negative  upon  the 
only  man  put  in  nomination:  and  Wibnot,  J.,  cited  A.  and 
Wtthersia),  H.  8  Geo.  2;  K  and  Boscawen{a),  P.  13  Anne; 
and  Taylor  and  the  Mayor  of  Bath{b\  temp.  Lee,  C.  J.,  to 
shew,  that,  where  a  majority  do  nothing,  but  merely  dissent, 
they  lose  their  votes  (c). 

(a)  Cited  also  in  2  Cowp.  537,  tad  Votes  given  for  a  candidate  ^fter  notice  of 
10  East,  217.  his  incapacity,  are  thrown  awaj;  iZ.  ▼• 

(b)  Ibid,  and  14  East,  558,  n.  (a).  Hawkhu,  10  East,  211;  R.  t.  Bridgt, 

(c)  Ste  ILw.  Mtmdi^,  2  Cowp.  530.  1  M.  &  S.  76. 
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Crawford  r.  Powel. 

&  C.  S  Burr.  1013. 

A  MANDAMUS  had  gone  to  Powel,  to  deliyer  over  to  Craw-  qs.  i^  on  the 

ford  the  insignia  (^  of  the  office  of  steward  of  Harwich,  Corporation  Act, 

Crawford  being  chosen  his  successor.     Powel  returns,  that  ),tmd^Ue»!mthe 

Crawford  had  not  received  the  sacrament  within  a  year  before  person  elected  t 

his  election,  according  to  the  corporation  act  of  Charles  the  2d  (e). 

Crawford  brings  this  action  against  Powel  for  a  false  return. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court. 

*It  appeared,  that,  by  a  subsequent  statute,  5  Geo.  1  (y*),  the  [    *280    ] 

office,  in  such  case,  is  made  only  vmdable,  and  not  void ;  and 

that  only  by  a  prosecution  commenced  within  six  months  after 

the  election;  and  no  such  prosecution  was  had  in  this  case. 

Therefore  the  Court  held  the  return  to  be  frivolous  and  imma* 

terial,  and  that  no  action  would  lie  upon  such  a  return;  but 

that  a  peremptory  matuiamus  should  have  been  moved  for. 

And  therefore,  the  main  question,  viz.  Whether  the  onus  pro- 

bandi  lies  upon  the  person  elected,  never  was  argued  in  this 

ca8c(^). 

(1)  A  ▼.  Owen,  5  Mod.  814;  H.  ▼.  /«-  since  5  0. 1,  the  election  befatg  not  void, 

gramt  anlt,  90.  but  Toidabie,  in  case  of  t  removal  or  pro- 

{$)  13  Car.  2,  at  2,  c.  1,  s.  12.  See  A.  secution  -within  six  months,  which  had  noC 

T.  Smith,  3T.  R.  573)  R,  ▼.  Brotpn,  lb.  been  in  this  case,  the  plaintiff's  election 

n.  (M.  stood  confirmed  and  became  absolnte:  and 

(/)  C.6,t.Z,  and  see  JMar/M  r. /fli-  he  distingiiished  it  from  the  case  of  TVikNi 

kin,  2  Stra.  1145,  and  2  Cowp.  539,  per  r,  Nevintou,  2  Ld.  Raym.  1354,  where  the 

Lord  Manefkld.  plaintiff,  being  out  of  possessbn,  brought 

(g)  Bat  it  appears  from  the  report  in  a  mandamm  to  swear  him  into  office,  and 

2  Borr.  1013,  that  judgment  was  ^Ten  it  was  held  to  be  incumbent  on  him  to 

tat  tta  plaintiff,  thereby  shewing  it  was  prove,  that  he  had  received  the  sacrament 

not  necessary  for  him  to  prove  that  be  had  as  required.    See  PmmII  ▼.  MUbank,  poet, 

taken  the  sacramant  withfai  the  time  pre-  851,  and  next  case, 
scribed:  and  Lord  Um^ktd  said,  that 


The  Kino  v.  Pemberton. 

S.  C.  2  Burr.  1035. 

]M[OTION  to  quash  an  indictment  for  exercising  the  trade  of  Exemptions 
a  tanner,  contrary  to  the  5th  of  Elizabeth  (A).    There  is  a  sta-  J;°"^Jj'!?;^]^*^ 
tute,  1  Jac.  1,  c.  22,  which  exempts  tanners  from  this  prosecu-  evidence  on  Not 
tion,  in  several  circumstances;  and  this  motion  was  grounded  Guilty;  and  the 
on  the  omission  in  the  indictment,  to  set  forth  the  negative  of  "Till^irfi!^!. 

-  -      ,  ....  JP  not  be  set  rortn 

those  several  circumstances;  as  in  convictions  on  the  game  in  the  indict- 
laws  it  is  necessary  to  set  forth,  that  the  defendant  had  not  ment 
100/.  per  annum; — ^was  not  the  eldest  son,  &c,(f).     The  Coiurt 

{h)  a  4,  s.  31,  -which  act,  Lord  Etten-  (i)  Though  it  is  necessary  to  negative 

boeemgk  said,  was  to  a  considerable  degree  in  tbe  conviction  the  several  qualifications, 

defoncC ;  3  M.  &  8. 190 :  and  this  section  yet  it  is  not  necessary  to  disprove  them  by 

as   now  expressly  repeitfed  by  54  Geo.  3,  evidence ;  but  the  man  probandi  fies  on 

c  96, 1. 1.  the  defendant,  to  prove,  if  he  can,  that  he 

N2 
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heldy  that  ezcentiotts  of  this  kind  are  to  be  taken  advantage  of 
in  evidence  on  Not  Ouilty,  apd  therefore  refused  to  quash  the 
indictment  (it). 


is  qualified ;  £.  ▼.  Tttrner,  5  M.  &  S.  tO0. 
The  fame  rale  applies  to  actioni  on  the 
game  lawi;  the  plaintiff  mutt  aver  the 
want  of  qualification  in  his  declaration ; 
per  Lord  Mmtfield,  1  T.  R.  144;  per 
Heaih,  J.,  1  B.  &  P.  468.  On  a  convic- 
tion fi>r  icdling  ale  without  a  license,  the 
infinrmer  is  not  bound  to  produce  evidence 
to  negative  the  eiistence  of  a  license;  the 


defendant  must  shew  his  license,  if  he  hss 
one;  jR.  v.  JfaafOM,  1  Paley  on  Convic- 
tions, by  Dowling,  45,  from  the  Editor's 
MS.  note.  See  abo  iZ.  v.  Jfonft,  4  D. 
ft  R.  260,  8  B.  &  C.  717. 

(k)  See  2  Hawk.  P.  C.  c  25,  s.  115; 
and  JL  v.  SL  Gecrge't,  Hanover  S^aart, 
3  Camp.  222 ;  and  the  preceding  case. 


The  Kino  v.  Reynalds. 

Defendant  re-  DEFENDANT  was  indicted  at  Hick's  Hall,  and  rraioved 
dfetm^rbyMT-  *^®  indictment,  by  certiorari^  into  die  King's  Bench;  and  now 
HoraH  without  moved  to  be  adinitted  to  defend  in  formi  pauperis,  on  the 
good  cause,  can-  usual  affidavit.  But  the  Court  held,  that  this  was  not  within 
not  be  admitted  ^^^  statute  (/),  but  was  merely  a  case  at  common  law,  and 
therefore  diiscretionary  in  the  Court: — that  there  mi^ht  be  in- 
stances in  which  a  certiorari  mu[ht  be  necessary,  as  ror  an  im- 
partial trial,  and  then  there  could  be  no  objections  to  admitting 
the  defendant  in  formd  pauperis*  But  where  he  voluntarily 
removes  it  himself,  without  any  cause  shewn,  he  shall  not  put 
the  prosecutor  to  an  extraordinary  expence,  and  keep  himself 
clear  by  being  admitted  a  pauper  (m).  He  shall  not  oe  vexa- 
tious, merely  because  he  is  poor.  Serjeant  Hetifit,  who  made 
the  motion,  withdrew  it. 


iMjorwtd  poMi* 
psfif. 


(0  11  H.  7,  c.  12. 

(a)  But  the  Court  in  its  discretion  win 
allow  a  defendant  in  a  misdemeanor  to 
defend  in  formd  pauperie,  where  the  in- 
dictment has  not  been  removed  by  osr«o- 
rari:  because,  if  the  defendant  be  con- 
victed, he  is  not  liable  to  pay  costs  to 
the  prosecutor;  IZ.  v.  Wright,  Ca.  temp. 
Hardw.  211,  253,  2  Str.  1041.  But  in 
dvU  actions,  he  is  never  permitted  to  de- 
fend in  formd  panperit;  because  he  is 
liable  to  the  plaintiff  foe  costs,  and  the 
provision  of  11  H.  7,  c.  12,  only  extends 


to  pUintiib;  ^noii.  Barnes,  328  (Svaed.); 
Hull  Costs,  229  (ed.  1810).  It  may  be 
therefore  inferred,  that  a  defendant  on  an 
indictment  removed  by  him  by  vorUormri 
would  not  be  allowed  to  defend  m  formA 
pamperia,  inasmuch  as  he  b  obliged  by 
5  W.  &  M.  c.  11,  to  enter  into  a  recQgni- 
aance  to  pay  costs  to  the  prosecutor. 

A  defendant  may  ploid  a  pardon  ss 
/braid  panperit;  IL  v.  Morgan^  2  Str. 
1214;  but  will  not  be  admitted  so  to  de* 
fend  on  an  attachment  for  contempt;  X. 
V.  Pcorsow,  2  Burr.  1089. 


[     881     ] 


Hern  r,  Howard. 


^Tm!^  Defendant  was  an  attorney  of  Common  Pleaa,  and  was 
Court,  and  lying  ^^^^  hi  King*s  Bench,  by  bill  of  privilege,  supposing  him  an 
by  for  a  long  attorney  of  this  Court,  which  his  son  actually  was.  The  plain- 
pSSJS*'^"'  tiff,  after  servmg  hun  with  notice  of  a  declaration,  and  signing 
p  ▼^B'*  judgment  by  default,  found  out  his  mistake;  but  defendant's 

son,  in  order  to  gain  time,  assured  the  pluntLff,  that  his  father 
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would  take  no  advantage  of  it;  which  induced  the  plaintiff  to        Hbbh 
stay  two  Terms,  in  hopes  of  receiving  his  debt.    But  now,  on      howIed. 
the  plaintiff's  giving  notice  to  execute  a  writ  of  enquiry,  de-   >        ^        * 
fendant  moved  to  set  aside  the  judgment  for  irregularity.  And 
upon  shewing  this  whole  matter  for  cause,  the  Court  thou^t 
that,  by  lying  by  so  loiup ,  the  defendant  had  waived  his  privi- 
lege (n);  and  therefore  discharged  the  rule  for  shewing  cause, 
with  costs. 

(  OSpkani's  Case,  about  ten  years  ago, 

1     was  cited  for  the  defendant. 

(«)  For  he  •uglit  to  have  taken  advantage  1 88 1 ).  An  attorney  defendant  waives  hie 
of  that  hy  plea  in  abatement;  the  rule  at  privilege,  when  he  h  lued,  by  not  claim- 
that  time  being,  that  where  a  defendant,  ing  it  in  doe  time ;  Crouky  v.  Skm0,po9tf 
attorney  of  one  Court,  is  sued  by  process  1085 :  and  loses  it  wlien  sued  en  mUer 
•at  of  tmotker  Court,  he  most  plead  his  drmt;  Gage's  Ca.,  Hob.  177 ;  Newiom  r. 
privilege  in  abatement,  and  if  arrested,  RowUmd^  1  Salk.  8,  1  Ld.  Raym.  538 ; 
must  put  in  special  bail;  Lane  v.  SoU^  orjomtly  with  his  wife;  Robarts  r.  Matanp 
wurth,  S  Salk.  544;  Uayat  tit Badngsteke  1  Taunt  854;  or  faideed  with  any  other 
V.  Bmmtr,  8  Stra.  864;  Snee  v.  Ummpk^  perMm  not  having  privilege ;  BrtrnthuMdie 
reif$,  1  WOs.  806;  CnUley  v.  Shaw,  pott,  v.  Blaekerhjf,  8  Salk.  544 ;  even  though 
1085 :  but  if  he  be  arrested  by  process  is-  the  nature  of  the  action  be  several,  as 
Boing  out  of  Ms  tmm  Coort,  then  he  may  ,  trespass ;  Prait  v.  SaUf  5  Bac  Abr«  619, 
be  discharged  upon  motion,  and  if  arrest-  PriiUege,  (B)  3.  But  he  does  not  lose  it, 
cd,  i^on  filing  common  bail;  Bedman't  if  he  be  sued  by  bill  jointly  with  a  penon 
Ca.,  1  Mod.  10;  fFbeeler^i  Ca.,  1  Wih.  having  privUege  of  Parliament ;  Bamtboi- 
S98.  But  that  distinction  does  not  now  torn  v.  Hareourt,  4  M.  &  S.  585 :  nor  when 
exist :  for  if  an  attorney  be  sued  in  a  /o-  sued  as  acceptor  of  a  bill  of  exchange ; 
reign  Court,  such  Court  will  stay  proceed-  Cometferd  v.  Price,  1  Doug.  818 ;  nor 
Ings,  or  dischaige  him  on  entering  a  com-  whensnedasamagistrtta;  th^w*  Oakee, 
moo  appearance,  without  putting  hun  to  8  Taunt.  166. 
plead  his  privilege;  Tidd's  Pr.  819  (ed. 


The  Kino  r.  Rbeve,  Morris,  Osborne,  et  al\ 

&  a  8  Burr.  1040. 

Motion  for  a  certiorari  to  remove  convictions  before  Mr.  CertienH  oat- 
Moneypenny,  a  Kentish  juBti^,  on  the  statute  22  Car.  2  fo),  ^J-.^^ 
agamst  conventicles  (the  defendants  bemg  methodists)  and  also  generai,butoniy 
the  proceedings  on  the  appeal  to  the  Quarter-Sessions,  pur-  by  express,  ne- 
auant  to  the  directions  of  the  statute,  which  o^ers  such  ap-  8^^«  '^^""^ 
peal  to  be  final,  and  that  no  other  Court  shall  interpose. 

Norton,  Stowe,  and  R.  Leigh,  argued,  that  the  power  of  this 
Court  to  grant  a  certiorari  was  not  taken  away  by  these  words. 
That  all  inferior  jurisdictions  are  under  the  inspection  of  this 
Court,  whose  power  can't  be  taken  away,  but  by  express  ne- 

fative  words:  Dr.  Fo^^^V  Case,  11  Rep.  (p);  Smith's  Case, 
Vent.  68(a).— That,  the  objects  of  this  act  beinj;  only  per- 
sons above  sixteen,  and  natural  bom  subjects  of  this  kuigdom, 
if  the  defendants  should  prove  not  to  be  such^  they  are  not  the 

(•)  C.  1 J  now  repealed  by  52  Geo.  3,  (|>)  «4  b.             ^  ^     ^  ^         . 

c  165,  s.  1,  which^ratains  the  sereral  (9)  1  Mod.  44»  &  C;  CWsf  q-  L  ▼. 

regulations  touching  dissenten  and  con-  tMght^  8  T.  R.  44S,  8.  P. 
rentidcs  now  in  force. 
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T^s  King     object  of  the  inferior  jurisdiction ;  and  the  Court  will  interpose, 
Rebve        *^y  virtue  of  their  general  superintendant  power,  to  see  wh^ 
ther  they  are  so  or  not.     That  in  a  revenue  case,  before  Ry^ 


[  *^S  ]  ^,  C.  J.,  it  was  determined,  that  no  words  of  being  finals 
&c.  will  preclude  the  King's  Bench,  unless  certiorari  be  ex- 
pressly taken  away* — That  some  of  the  convictions  are  under 
lOs*  where  no  appeal  lies  to  the  Sessions.  Shall  the  justice 
be  the  sole  and  arbitrary  judge  of  these?  Sir  Edward  Sawir 
ders's  reading  upon  thb  statute,  temp.  Car.  2,  is  the  only  book 
of  law  that  ^ows  him  so  uncontrollable  an  authority. — ^That, 
though  the  justices'  jurisdiction  may  be  final  in  point  of  fact, 
yet  not  so  in  case  of  irregularity.  [In]  Peafs  Case,  6  Mod.  228, 
a  conventicle  case,  it  was  said,  *'  if  the  justices  wrong  you,  you 
may  have  remedy  by  certiorari" 

knowlerand  Fihner  shewed  for  cause; — that  a  certiorari 
can't  go  to  the  justice,  because  he  has  returned  all  the  convic- 
tions to  the  Sessions,  and  they  are  there  filed. — That  certio- 
rari will  not  lie  to  remove  proceedings  at  common  law,  but 
onlv  summary  convictions.  This  not  a  summary  conyiction, 
witn  respect  to  those  of  above  10«. ;  because  those  on  appeal 
are  traversable  and  triable  by  jury:  A  writ  of  error  therefore 
would  be  the  only  proper  remedy. — The  statute  is  ordered  to 
be  taken  largely  and  beneficially  against  conventicles. — ^There 
is  another  clause,  that  warrants,  &c.  are  not  to  be  reversed  for 
want  oiform. — The  penalties  have  been  all  distributed  as  the 
law  directs,  to  the  King,  the  informer,  and  the  poor.  Who 
can  call  it  back  again?  Will  this  Court  medole  with  the 
King's  revenue?  And  will  they  interfere,  without  being  able 
to  do  complete  justice,  by  commanding  restitution? — If  the  jus- 
tices had  no  jurisdiction,  there  is  a  remedy  by  action;  but,  by 
the  appeal,  they  have  affirmed  the  jurisdiction. — ^The  books 
furnish  no  instance  of  this  Court's  having  ever  interposed. — 
The  negative  clause  can  only  extend  to  the  King's  Bench;  no 
other  Court  could  ever  interpose,  with  regard  to  proceedings 
at  Quarter-Sessions; — the  statute  of  Geo.  ^(r),  orders,  tnst 
justices  shall  have  notice  of  moving  for  certiorari^  in  order  to 
oppose  it,  if  necessary.  Why  is  this  ordered,  if  certiorari  be 
always  grantable? — If  a  certiorari  issues  improvidently,  and  is 
afterwards  set  aside,  it  is  still  a  great  grievance  to  the  party; 
]  for  no  costs  can  be  given  in  *such  a  case,  as  was  determined  in 
the  King  and  Wakefield,  a  few  Terms  ago. 

Lord  Mansfield,  C.  J. — There  is  no  colour,  that  these  ne- 
gative words  should  take  away  the  jurisdiction  of  this  Court  to 
issue  writs  of  certiorari^  They  will  perhaps  take  away  the 
writ  of  error  that  has  been  mentioned.  But  this  Court  hath 
an  inherent  power  to  issue  certiorari*s,  in  order  to  keep  all  in- 
ferior Courts  within  due  bounds,  unless  expressly  forbid  so  to 
do,  by  the  words  of  the  law.    If  the  justices  have  done  right 

(r)  IS  Geow  2,  e.   18,  i.  5.    And  tec  R.  v.  BaUamt,  1  Bast,   S9S;   aB4  4)*  ▼« 
Just  of  Sussex,  1  M.  &S.  631,  734. 
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bdow,  you  may  shew  it,  and  quash  the  certiorari.    But  if 
there  be  the  least  doubt,  this  Court  will  grant  the  writ 

Certiorari  granted  j9er  tot.  Cur.{s). 

<«)  8 Hswk.  p.  Cc.  27,  t.  83;  i(.v.  SL 
Andrew\  ffclborn,  3  Buit.  1458;  JL  ▼. 
JnkUf  8  T.  R.  548,  act,;  ill  which  last  ca>e, 
Lord  Kgniftnttad,  that  the  €§rtiarari  bebg 
a  benefidjd  writ  lor  the  tulgcGt  could  not 
be  taken  away  without  expren  words,  and 
that  it  was  modi  to  be  lamenttd  in  a  va- 
riety of  casea,  that  it  was  taken  away  at 
all:  quodnata.  See  also  JL  r,  JZnMon, 
1  Paley  on  Con?,  by  Dowling,  898,  n.  [8]. 
A  certiorari  is  granted  of  course  on  the  ap- 
pUeatfon  of  the  Crown,  L  e.  of  the  proaeeu* 
tor;  but  not  so  on  the  application  of  a  de- 
fendant, who  must  sliew  some  ground  for  it 
by  affldaTit;  Jl.  ▼.  EaUm,  8  T.  B.  89 ;  4 
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r.8458,  a  P.  Itis  amle  absolute  hi 
the  first  instance.  A  osr/torari  lies  where  a 
wiit  of  error  does  not  lie ;  per  Holt,  C.  J., 
I  Ld.  Rayro.  469 ;  therefefo  where  judg- 
ment has  been  fl^ven  on  an  indietmcot,  a 
cer^lorort  does  not  lie,  but  the  record  most 
be  remonred  by  writ  of  error ;  JL  ▼.  Set<mi 
7  T.  R.  378.  And  it  seems  that.  In  ge>- 
neral,  a  certhrmi  win  not  be  granted  lo 
remove  an  indictment  after  conviction; 
3  Hawk.  P.  C.  c.  87,  s.  31 ;  Jt  v.  Jaek- 
son,  «  T.  IL  145:  but  see  1  Bum's  Just 
450  (ed.  1880):  and  set  At.  RgfmkUp 
anie,  230. 


Thb  Kimq 

Rbevb. 


Wallen,  qui  tarn,  9.  Holton. 

Information  at  last  Berkshire  assizes  against  the  de-  Eieidsinga 
fendant  for  exercising  the  trade  of  a  baker,  contrary  to  the  trade  seven 
statute  5  EKz(0.    It  appeared  in  evidence,  that  he  had  fol-  J^'  "^^^loa 
lowed  it  twelve  years,  but  had  never  been  an  apprentice,  nor  JSi  rffedT*"" 
served  with  any  person  as  such.     On  a  case  reserved.  Baron  suiBdent  quaii- 
AdamSy  before  whom  it  was  tried,  consulted  the  eleven  Judges;  fi<»«i<»- 
who  all  joined  with  him  in  opinion,  *'  that  exercising  a  trade 
"  seven  years,  without  any  prosecution  with  effect,  was  a  suffi- 
"  cient  qualification;"  and  accordingly,  he  ruled  it  for  the  de- 
fendant, at  his  own  chambers,  20  «iune,  1760.    Ex  relatione 
Mri.  Aston,  counsel  for  the  plaintiff. 

(0  0.  4,  s.  81,  nnw  lepenltd :  sen  n.  (A),  onAs,  8301 


Thr  Kino  p.  Bomaster  et  aF. 


S.ai  Bur.  1039. 


The  defendants  Hved  at  Portsmouth;  and  articles  of  the  Attachment 
peace  were  exhibited  against  them,  in  this  Court.  It  had  been  ^n  "*id«  of 
the  usual  practice,  that  defendants,  in  such  cases,  must  person-  KbiS?Bench 
ally  appear  and  give  bail  to  the  attachment  here.     But  the  bailable  before 
present  defendants  living  at  such  a  distance,  that  it  would  be  justices  of  the 
ojypressive  to  bring  them  up  upon  such  an  errand;  the  Court  T^^^^'^qA    i 
♦ordered  the  attachment  to  be  mdorsed,  that  it  should  be  bail-  L       ^^    J 
able  before  llie  justices  of  the  peace  in  Hampshire,  in  a  stated 
sum,  to  be  regulated  by  the  discretion  of  the  Court;  and  laid 
this  down  as  a  general  rule,  to  be  observed  in  all  similar  cases 
for  the  future  (r). 


(«)  Jt  appears  from  the  report  in  Bur- 
rows, that  the  practice  had  been  to  direct 
a  immdammt  to  a  justice  to  take  the  secu- 
rity }  A.  T.  Lewu,  8  Stra.  835,  S.  P.  And 


applied  or  endeavoured  to  apply  to  a  jus- 
tice in  his  own  neighbourhood,  it  ▼. 
^«te,  8  Burr.  780.  As  to  articles  of  the 
peace,  seel  Hawk.  P.O.  c  60;  5  Burn's 


in  one  case  the  Court  rejected  articles  of     Just  883,  (ed.  1880). 
beorase  the  exUbitant  had  not 


tb«  peace,  beorase  the  exUbitant  1 
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Robinson  v.  Bland. 

JL  C.  8  Burr.  1077,  BnlL  N.  P.  874. 

On.  If  a  gnmng  ASSUMPSIT  by  the  plaintiff,  against  the  sister  and  admi- 
fti^Ti  reco-  nistratrix  of  Sir  John  Bland,  on  a  bill  of  exchange  drawn  by 
venbie  in  Eng-  the  intestate,  at  Paris,  upon  himself  in  England,  31st  August, 
land.  Pott,  860-  1755,  for  672/,,  payable  to  the  order  of  the  plaintiff,  which  was 
laid  in  the  declaration  to  be  accepted  at  Westminster  by  the 
intestate.   Two  other  counts,  Sd,  r  or  money  lent  and  advanced 
by  the  plaintiff;  dd,  For  money  had  and  received  bv  the  intes- 
tate, to  the  plaintiff's  use.    Plea,  Non  assumpsiL  At  the  trial, 
before  Lord  Mansfield  at  Westminster,  in  the  sittinss  after 
Easter  Term,  a  verdict  was  found  for  the  plaintiff,  wim  G7iL 
damages ;  subject  to  the  opinion  of  the  Court,  on  the  following 
facts  proved  or  admitted : 

"  That  the  bill  of  exchange  was  given  at  Paris  for  800/., 
"  there  lent  by  the  plaintiff  to  Sir  Jo&  Bland,  at  the  time  and 
"  place  of  play;  and  for  372/.  more,  lost  at  the  same  time  and 
"  place  by  Sir  John  Bland,  to  the  plaintiff,  at  play.  That  the 
"  play  was  very  fair,  and  there  is  not  any  imputation  whatso- 
"  ever  on  the  plaintLSTs  behaviour.  That  there  were  several 
"  gentiemen  and  persons  of  fashion  then  and  there  at  play,  be- 
"  sides  the  plaintiff  and  Sir  John  Bland.  That  in  France, 
"  money  lost  at  play  between  gentlemen  may  be  recovered,  as  a 
"  debt  of  honour,  before  the  marshals  of  France;  who  can 
"  enforce  obedience  to  their  sentences,  by  imprisonment; — 
"  though  such  money  is  not  recoverable  in  me  ordinary  course 
*'  of  justice.  That  money  lent  to  play  with,  or  at  the  time 
**  and  place  of  play,  may  be  recovered  there  as  a  debt  in  the 
"  *  orcunary  course  of  iustice,  there  being  no  positive  law  against 
**  it.  That  Sir  John  JBland  was,  and  the  plaintiff  is,  a  gentie- 
"  man. — Question.  Whether,  under  these  circumstances,  the 
"  plaintiff  is  entitled  to  recover  any  thing,  and  what,  against 
"  the  defendant?" 

This  cause,  being  set  down  in  the  paper,  was  argued  tUa 
Term,  by  Serjeant  Hewit,  for  the  plaintiff. 

The  question  is,  Whether  the  300/.  lent,  and  the  37^/.  won, 
out  of  tiie  kingdom,  can  be  recovered  in  it.  If  the  action  can- 
not be  maintained,  it  must  be  for  want  of  a  good  consideration, 
or  else  because  there  is  some  positive  law  against  it.  I  St.  There 
is  no  doubt  but  the  300/.  lent  is  a  good  consideration:  And  the 
3721.  won  is  not  an  unlawful  consideration;  it  is  not  malum  in 
se,  provided  it  be  fair,  as  the  present  was.  Gaming  is  not  a 
crime,  [and]  has  naturally  no  moral  turpitude.  Domat.  1.  2,  sect. 
2,  foL  22.  2dly.  Upon  the  footing  of  positive  laws,  the  old 
statute  33  Hen.  8,  [c.  9,]  makes  a  distinction  between  gentiemen 
and  others.  Under  the  statute  of  16  Car.  2,  c.  17,  sums  under 
100/.  might  be  lawiiilly  won  here  in  England.  (Statute  9  Ann. 
c.  14,  restrained  it  to  10/.)  There  was  then  no  positive  law,  to 
restrain  winning  less  than  100/.  Dixon  and  Pawtet^  I  Salk.  345; 
Stanhope  and  Smith,  5  Mod.  351.     There  is  therefore  no  vice 


[    ♦235    ] 


TRIMITT  TBRM ,  38  ft  S4  OBO.  II.  K.  B.  £85 

in  tiie  contract,  unless  made  so  by  a  positive  law;  and  the  laws  Roiimow 
of  France  authorise  this  kind  of  contract,  and  give  a  remedy  blaitv 
to  enforce  it.  In  France,  the  paini  d'hanneur  is  as  much  a  law  »  ■  y  ' — » 
as  any  other,  and  is  regulated  by  express  laws.  See  M.  Brouil- 
lon  on  that  subject,  llie  hiws  of  foreign  countries  are  adopted 
by  the  law  of  England,  with  respect  to  contracts  made  abroad. 
Daws  and  Pindar,  2  Mod.  45;  Blankard  and  Galdy,  4  Mod. 
9S2,  held,  *that  the  statute  of  Ed.  6,  respecting  the  sale  of  of-  [  •SSG  ] 
fices  does  not  extend  to  the  islands  of  Barbadoes  and  Jamaica, 
nor  can  be  pleaded  to  a  suit  brought  here,  for  the  money  so 
contracted  to  be  paid.  Feaubert  and  Tarsi,  Fr.  Chanc.  907  {u) ; 
Premoult  and  Dedire,  1  P.  Wms.  431 ;  a  marriage  contract, 
directing  the  wife's  fortune  to  be  distributed  after  her  death, 
accordii^  to  the  custom  of  Paris,  established  in  the  House  of 
Lords.  Statutes  concerning  usury  do  not  extend  to  contracts 
made  abroad.  Lord  Dungafmon  and  Hackett,  1  Equ.  Cas. 
Abr.  S89;  Irish  interest  afiowed  on  an  Irish  bond;  and  said, 
that,  in  all  cases,  interest  must  be  paid,  according  to  the  law  of 
the  country  where  the  debt  is  contracted,  and  not  of  that  where 
sued  for.  ElUs  and  Lloyd,  Ibid.,  interest  of  the  Leeward  Is- 
lands, 10  mr  cent,  allowed  in  Chancery.  Lane  and  Nieoh, 
Ibid.,  Tunush  interest  allowed  on  a  contract  in  Turkey.  Har- 
vey  and  East  India  Company,  Ibid.,  Indian  interest,  12  per 
cent,  allowed  on  a  contract  in  India  (w).  By  stat.  S4  Geo.  2, 
c.  40,  sect.  12,  no  debt  for  spirituous  liquors  under  20s.  shall 
be  recoyerable  in  any  Court  (dr).  It  would  be  absurd  to  sup- 
pose, that  this  extends  to  a  contract  made  in  a  foreign  country. 
Suppose  a  sumptuiuy  law  was  established  in  Enghmd,  declar- 
ing all  contracts  void  for  clothes  above  such  a  price.  Should 
a  debt  be  contracted  in  France  for  clothes  of  a  higher  value, 
and  the  debtor  should  come  to  England:  Would  not  our  law 
punish  the  breach  of  a  contract,  which  was  lawful  whore  made, 
and  compel  the  debtor  to  pay  the  debt?  Therefore,  where  the 
matter  of  the  contract  is  not  absolutely  malum  in  se,  our  pro- 
hibitory laws  only  extend  to  it,  when  made  at  home;  but  will 
not,  as  in  the  present  case,  vitiate  by  a  matter  ex  post  facto,  a 
contract  lawral  at  the  time  and  place  o£  making  it.  Besides, 
how  shall  this  law  be  enforced?  It  inflicts  penalties  on  persons 
winning  above  10/.  at  a  sitting,  to  be  distributed  among  the 
poor  of  the  parish.  What  parish  can  be  *  entitled  to  this  for-  r  #337  1 
feiture,  for  a  trimsaction  that  happened  at  Paris?  Upon  the 
whole,  as  the  conrideration  is  a  lawful  one,  and  as  the  laws  of 
the  country  would  have  compelled  payment  of  the  debt ;  it  is 
hoped,  that  the  change  of  place,  where  the  action  is  brought, 
will  not  make  an  alteration  in  the  law,  but  that  the  plaintiff 
shall  recover  his  whole  demand. 

Blackstone,  for  the  defendant  argued,  1st.  That  a  con- 
tract made  in  France,  and  allowable  by  the  general  law  of  that 
country,  is  not  binding  here  in  England,  when  contrary  to  an 

(«)  1  Bro.  p.  C.  129,  (2d  ed.)  S.  C.  (w)  See  Bcdky  ▼.  Bellamy,  pott,  267. 

(«)  Bwrwift«M  T.  fitfteMfUMi,  S  B.  ft  A.  241. 
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RoBiMiov     express  prohibition  of  our  own  statute  law.    Sdly.  That  sUch 
g  ^  a  contract,  not  allowable  by  the  general  law  of  that  country /but 

%  y  /  only  recoverable  under  the  special  circumstances  here  stated, 
is  not  binding  in  this  kingdom,  when  contrary  to  a  similar  pro- 
hibition of  our  own  statute  law»  The  first  extends  to  both 
parts  of  the  question,  both  the  money  lent  and  the  money  nxm, 
at  gaming.     The  latter  only  to  the  money  toon. 

I.  It  is  not  contended,  that  our  laws  are  so  far  independent 
of  others  (y),  that  they  take  no  notice  of  the  law  of  France,  with 
regard  to  contracts,  &c.  arising  there ;  though  this  is  agreeable 
to  the  strict  notion  of  a  civil  or  municipal  law,^'ii#  auad  quisque 
siUpopulus  coMiituit.  And  Lord  Coke  lays  it  aown,  2  Inst. 
98,  tnat  foreign  precedents  are  not  to  be  objected  against  us, 
because  we  are  not  subject  to  foreign  laws.  This,  umess  pro- 
perly understood,  a  very  narrow  principle,  fit  only  for  the  first 
rudiments  of  a  state.  From  mutual  commerce  and  intercourse, 
which  will  quickly  follow,  arises  the  necessity  not  only  of  a  law 
of  nations  to  regulate  that  commerce  and  intercourse,  but  also 
of  communicating  in  some  degree  with  the  laws  of  other  ooueh 
tries,  in  respect  to  the  contracts  of  individuals;  in  order  to  give 

[  *S38  ]  a  rule  for  traders  hine  ^inde  to  resort  to,  for  the  decision  of 
their  mercantile  controversies.  Therefore  the  lex  mercaiaria 
was  interwoven  into  our  own  common  law  so  early  as  3  £d.  L 
2  RolL  Rep.  1 14.  MoUoy  de  jure  marit.  1.  2,  c.  12,  sect.  7. 
But  the  present  is  no  mercantile  question,  but  a  transaction  be* 
tween  two  Englishmen  happening  to  be  at  Paris  together,  clear 
of  any  commercial  connexions.  It  is  also  acknowledged,  thai 
where  any  matter  has  been  legally  determined  abroad,  mbi  trarn^ 
siii  iu  remjudieatam,  our  Courts  will  not  again  take  cognizance 
of  the  cause,  but  the  sentence,  however  hard  it  may  appear,  is 
conclusive  between  the  parties;  Finch.  Rep.  186;  SShow.SSS; 
Raym.  473;  Skin.  59;  1  Roll.  Abr.  530(«).  But  this  bnol 
the  case  here ;  this  is  absolutely  res  integra. 

Yet  farther ;  a  regard  has  been  often  paid,  not  only  to  sen- 
tences obtained  abroad,  but  to  the  foreign  laws  upon  which 
such  sentences  mi^ht  have  been  obtained,  with  respect  to  con- 
tracts arising  in  o&er  nations.  For  the  parties,  at  the  time  of 
contracting,  must  be  supposed  to  refer  to  the  law  of  the  coun- 
try, in  which  such  contract  was  made.  Here  the  law  of  Eng- 
land adopts  the  foreign  law,  pra  hdc  vice;  just  as  it  adopts  the 
local  customs  and  special  ustiges  of  many  cities  and  districts 
here  at  home  in  simuar  cases;  by  way  of  temporary  exception 
to  the  general  universal  rule  of  common  law.  This  is  a  large, 
equitable  principle  of  justice ; — ^but  may  be  carried  too  for. 
Some  stop  is  necessary,  else  our  laws  would  be  frequently  in- 
volved in  contradiction  and  absurdity,  by  acting  counter  to  those 
positive  rules  it  had  found  necessary  to  estab&h,  for  the  inter- 
nal policy  of  government.   The  line  which  has  been  drawn,  and 

iy)  See  1  Cowp.  174,  FoUioit  y.  Ogden,  {%)  Roachy,  Garvm,  1  Ves.  S.  157;  Bmr- 

1  H.  Bla.  123  and  notes;  PAW/w  v.  Hun-  rows  v.  Jemino,  9  Stra.  733;  JFaiker  ▼. 

ter,  3  H.  B!a.  402,  410;  Potter r.  Brown,  Witter,  1  Doug.  1,  and  notes;  Tartetomyr, 

5  Bast,  124;  Ezparte  Bwrton,  1  Atk.  25$.  Tvlototh  4  M.  & S.  20$  Bull.  N.  P.  S45. 
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the  distinctioD  upon  which  I  shaD  rely,  is  that  foreign  kws  are  Bomsm* 

'to  be  regarded  in  Enghmd,  only  where  they  vary  from  the  ge-  blIn^. 

neral  common  law:  and  not  where  they  contradict  express  pro^  * — • — w — -^ 
hibitory  staiutes.  This  is  a  reasonable  distinction.   In  all  gene* 
ral  aflmnative  laws  a  variety  of  exceptions  are  admitted,  as 
being  eith^,  first,  cases  not  in  the  contemplation  of  the  Le- 
gislature, whose  want  of  foresight  the  equity  of  the  Courts 


must  supply;  or,  secondly,  too  *  minute  to  be  attended  to,  [ 
in  forming  a  general  rule ;  and  therefore  equity  (according  to 
Grrotius),  is  the  correction  of  that  wherein  the  law,  by  virtue  of 
its  universality,  is  deficient.  Upon  one  of  these  accounts  the 
Courts  have  admitted  local  customs  and  particular  usages  to 
prevail  in  derogation  of  the  common  law ;  or,  what  is  much  the 
same  thing,  foreign  laws  to  guide  the  decision  of  controversies  - 
arising  abroad,  however  different  from  the  general  rules  of  the 
municijial  law.  But,  where  there  is  an  express  prohibition  by 
statute^  where  the  Legislature  has  peremptorily  exploded  this 
,  or  that  doctrine,  or  invalidated  this  or  that  contract ;  no  want 
of  attention  or  foresight  can  be  presumed.  The  Legislature  is 
the  best  and  only  judge  what  nue  of  right  shall  be  established, 
and  having  declared  its  sentiments  by  a  strong  negative  pre* 
cept,  there  is  no  power  which  ought  to  resist  it.  Accordingly, 
the  cases  relative  to  this  point  (except  those  of  usury,  wmdi 
go  upon  a  different  principle),  are  all  of  them  exceptions  to  the 
general  common  law,  and  not  to  particular  acts  of  Parliament. 
DawM  and  Pindar  {a\  was  only  argued,  and  never  determined  $ 
but  is  the  same  point  with  Blankard  and  GaUy  {b\  wherein  the 
only  question  was,  whether  the  statute  law  of  England  extended 
to  the  Leeward  Islands,  without  naming  tiiem  m  special;  and 
it  being  held  that  it  did  not,  it  followed  of  course,  that  a  statute, 
which  extended  only  to  a  sale  of  English  offices,  could  not  vi- 
tiate a  contract  for  an  office  in  Jamaica.  These  cases  there- 
fore prove  nothing  material.  Feaubert  and  Turst^  FremouU 
and  I}edire{e),  (and  a  number  of  others  not  cited  by  Mr.  Ser^ 
jeami\  were  all  questions  upon  the  general  common  law,  and 
not  upon  any  negative  statute.  Wherever  our  Courts  have 
taken  cognizance  of  foreign  transactions,  and  in  consemience 
have  sometimes  admitted  foreign  laws  to  be  given  in  evidence, 
they  have  always  recourse  to  a  fiction  (rf>  The  plaintiff*  de- 
clares that  the  contract  was  made  or  completed  in  England ; 
as  in  the  present  case,  that  the  acceptance  of  the  bill  of  ex- 
change was  at  Westminster.  This,  though  fake  in  fact,  is  not 
traversable;  Co.  Litt.  261  b;  Capp'9  Case,  S  Roll.  Rep.  402. 
Now  it  would  be  strange,  if  a  mere  fiction  ^should  be  allowed  [  *  240  J 
to  militate  against  the  express  will  of  the  Legislature,  that  a 
(M>ntract  feigned  to  be  made  at  Westminster  should  be  valid, 
when,  if  really  made  there,  it  would  have  been  vicious.  If  a 
man  avails  himself  of  a  fiction,  he  must  pursue  it  through  all  its 
consequences.    He  must  not  take  the  benefit  of  our  law  in  one 


(a)  2  Mod.  45.  {d)  See  Lord  Mat^/Uld*t  j|idgnient  In 

-4  Mod.  222.  Mottffm  ▼.  Fabngas,  1  Cowp.  17S. 

Cited  aiUe,  236. 


(6)  4] 
(r)  Oil 


tUO  TRINITY  TBRM,  M  fr  84  GEO.  II.  K.  B. 

RoBmoir      p^^^^  ^ j  ^^^^^^^  l^  l^  another.    An  cffirmatiee  statute  wOI  de- 
Bland.       stroy  a  local  custom  inconsistent  with  the  proyisions  of  the  act. 

^^ V        *  City  of  London  and  Gatford^  2  Mod.  89;  Freem.  203f  acii»- 

tom  in  Southwark  to  appoint  scavengers  at  the  cowrt^leet  was 
held  to  be  taken  away  by  the  statute  14  Car.  S,  which  appoints 
a  new  method  of  doing  it.     A  fortiori  a  negative  statute,  which 
declares  such  usage  void,  will  invalidate  a  local  custom.     And 
if  it  will  destroy  a  domestic  custom,  which  is  lex  loci,  shall  a 
foreign  law  be  allowed  to  withstand  it  ?  There  are  two  branches 
of  the  statute  9  Ann.  [c.  14.] — One  which  gives  an  action  to  the 
loser,  and  another  which  prohibits  the  action  of  the  winner.    I 
do  not  contend  that  the  penal  part  of  this  statute  extends  to  a 
transaction  in  France ;  therefore  all  the  absurdities  (with  le- 
'  gard  to  the  poor  of  the  parish,  &c.)  put  by  Mr..  Serjeant  are 
out  of  the  present  case.     But  where  a  plaintiff  prays  in  aid  of 
our  law  to  recover  a  gaming  debt  contracted  abroad,  the  pro- 
hibition of  the  statute  shtdl  then  take  effect.    He  shall  not 
employ  the  process  of  our  law,  to  subvert  its  own  constitutions. 
Statute  9  Ann.  is  extremely  strong.    It  vacates  all  securities 
whatsoever,  where  the  whole  or  any  part  of  the  consideration 
is  for  money  won,  or  lent  at  gaming;  any  statute,  law,  or  uu^e 
to  the  contrary  notwithstanding.     How  then  can  the  law  or 
the  usa^e  of  France  be  set  up  in  opposition  to  this  statute? 
If  once  It  be  laid  down  for  a  rule,  "  that  this  Court  will  compd 
**  the  performance  of  contracts  made  abroad,  though  contrary 
'*  to  the  express  provision  of  our  own  statute  law,'  it  must  be 
lud  down  generally  and  in  its  full  extent.     Gaming  contracts 
r    #^1     1  ^^  ^^^  entitled  to  any  special  indulgence.    The  consequence 
L       **I     J  of  this  would  be  absurd.  ♦Stock-jobbinff  contracts  (e),  contrary 
to  7  Greo.  2,  c.  8,  if  made  in  France,  shall  never  surely  be  re- 
coverable in  England.     This  would  introduce  all  the  mischief 
of  that  pernicious  practice  afiresh.    Statute  12  Geo.  2,  c.  21, 
vacates  all  insurances  made  on  the  exportation  of  wool.  If  such 
an  insurance  be  made  in  Holland,  shall  either  party  come  over 
to  England  and  demand  your  Lordship's  assistance  to  compel 
the  execution  of  such  a  contract  ?     Even  in  13  Ed.  4,  when  it 
was  held  that  our  general  laws  did  not  bind  merchant  strangers, 
it  was  said  that  statutes  for  the  forfeiture  of  merchandisEC  did. 
Bro.  Denizen,  5 ;  Fitzh.  Denizen,  g.— The  Marriage  Act  26 
Geo.  2,  c.  33,  s.  13,  prohibits  all  suits  to  compel  a  marriage  in 
consequence  of  any  previous  contract.     If  two  EngUsh  subjects 
should  contract  themselves  in  France,  Jersey,  Ireland,  or  Scot- 
land, and  on  their  return  one  should  institute  a  suit  against  Ae 
other  for  performance  of  this  foreign  contract,  would  not  a  pro- 
hibition be  instantly  issued  to  restrain  it?    These  instances 
only  flow  from  the  reason  of  the  thing,  and  have  never  been 
iudicially  resolved.     But,  in  another  instance,  the  statute  of 
limitations  has  been  frequently  allowed  to  operate  upon  trans- 
actions arising  abroad :  Beven  and  Clapham,  I  Lev.  143 ;  Doris 
and  Yale,  Lutw.  946;  Duplein  and  De  Rouen,  2  Vern.  540. 

(«)  A«  to  stock-jobbing  transacCbna,  s^poH,  633. 
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And  if  tUs  statute  be  allowed  to  operate  upon  foreign  debtSi 
where  trade  may  be  affected;  a  fortiori  other  statutes  may 
operate  thereon,  where  trade  is  out  of  the  question.  Had  the 
plaintiff  delayed  this  action  one  year  longer,  we  mi^ht  have 
availed  ourselves  of  the  statutes  oif  limitation ;  and  why  not  at 
present  of  the  statutes  for  discoura^g  gaming?  As  to  the 
statutes  of  usury,  I  allow  the  law  to  be  as  stated  by  Mr.  Ser^ 
Jeani.  But  this  does  not  depend  upon  this  principle,  that  our 
statute-law  cannot  operate  unon  foreign  contracts,  but  upon 
peculiar  reasons  of  its  own,  wnich  make  it  necessary  that  laws 
for  regulating  the  rate  of  interest  must  be  merely  local.  The 
rate  of  interest  in  every  country  depends  upon  a  multitude  of 
local  circumstances;  e.  s.  it  must  be  higher  or  lower  accord- 
ing to  the  scarcity  or  ptenty  of  cuirent  specie.  What  there- 
fore is  moderate  interest  in  one  countiy  may  be  *usury  and  ex-  [  *24fl  ] 
tortion  in  another.  And  unless  the  rule  of  determining  foreign 
contracts  respecting  interest  be  guided  by  the  rate  of  interest 
in  the  place  where  the  contract  is  made,  no  foreigner  woidd 
contract  with  an  Englishman,  which  would  put  a  stop  to  all 
foreign  trade,  which  is  supported  by  mutual  credit.  The  pre- 
ambles to  Stat  12  Car.  S,  c  IS,  and  12  Ann.  st.  2,  c.  16,  both 
of  them  give  reasons  merely  local  for  the  reduction  of  domestic 
interest  from  eight  to  six,  and  from  six  to  five  per  cent.  And 
it  ia  the  policy  of  this  kingdom,  as  a  trading  state,  not  to  dis- 
courage the  high  interest  payable  abroad,  by  extending  the 
operation  of  our  statutes  to  such  foreign  contracts ;  so  that  the 
balance  of  commerce  may  be  everv  where  in  favour  of  our  own 
merchants.  As  to  the  argument  drawn  from  the  statute  against 
spirituous  liquors,  it  has  never  been  so  determined.  But  if  it 
had,  the  purview  of  this  statute  is  also  evidently  local.  It  is 
calculated  to  throw  a  check  upon  dram-drinking,  by  preventing 
a  score  in  a  London  gin-shop :  but  it  is  morally  impossible, 
that  it  can  ever  be  worth  while  to  bring  a  foreign  debt  of  this 
value  before  any  of  our  English  Courts.  The  like  answer 
will  serve  to  the  supposition  of  a  sumptuarv  law,  &c.  It  is  only 
a  supposition ;  and  were  it  to  prevail  in  met,  I  have  an  equal 
light  to  suppose  that  the  debt  would  not  be  iJlowed.  If  I  am 
right  in  this  branch  of  the  argument,  it  puts  an  end  to  the 
whole  question ;  neither  die  money  leni,  nor  a  fortiori  the 
money  toon,  are  recoverable  by  the  judgment  of  this  Court. 
But  as  it  is  impossible  to  foresee  what  weight  these  reasons 
will  have,  I  must  proceed  to  argue,  secondly, 

n.  That  a  contract  made  in  France,  and  not  allowable 
by  the  general  law  there,  but  only  under  the  special  drcum- 
stances  nere  stated,  is  not  binding  in  our  Courts,  when  con- 
trary to  an  express  prohibition  of  our  own  statute  law.  This 
only  extends  to  the  money  won,  to  872/.  For  though  I  should 
be  right  in  this  point,  yet  it  will  not  affect  the  300/.  lent 
*at  the  time  of  play,  any  farther  than  as  it  is  coupled  with  the  [  *24*3  ] 
other  in  the  same  security,  the  whole  of  which  is  void,  if  part 
of  the  consideration  be  bad. 

Here  the  general  constitutional  law  of  France  agrees  with 
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our  owiu    It  is  op}X)fled  by  the  whiaisical  deciaicms  c^  an  arbi- 
BtAtm,       ^'^^  partial  jurisdiction,  governed  by  no  written  or  permanent 
>       y        f  law,  extending  only  to  gentlemen  and  injuries  of  honour.    I 
allow  that  the  payment  of  gaming  debts  is  reckoned  in  France 
among  the  paints  JAanneur:  they  had  it  from  their  Gbrman 
ancestors.   £a  est  in  re  prava  perviccma,  ipsi  fidem  vacant; 
Tac.  de  Mor.  Germ.  xxiy.     A  remsal  to  pay  would  be  a  cause  of 
challenge. — Therefore,  to  prevent  murder,  this  jurisdiction  is 
permitted,  as  being  the  less  evil  of  the  two.     Our  law  pays  a 
regard  to  the  general  law  of  foreign  countries,  not  to  any 
special  excentrical  customs.     We  have  a  Court  in  England, 
ealled  the  Lawless  Court,  Curia  sine  Lege{f)y  which,  like  this 
of  the  Marshals  of  France,  is  governed  by  no  settled  law. — 
The  proceedings  are  carried  on  by  whispering;  they  have  no 
pen  and  ink,  but  only  a  piece  of  charcoal;  and  every  suitor 
that  appears  not,  forfeits  double  his  rent  every  hour.     The 
same  regard  that  the  Courts  of  France  would  pay  to  this  ex- 
traordinary Court,  in  a  suit  for  this  forfeiture  there,  may  be 
paid  to  the  Court  of  the  Marshals  in  our  country.    Let  them 
execute  their  own  process,  but  not  attempt  to  ffuide  the  judg* 
ment  of  an  English  Court  of  law.     Private  foreign  Courts, 
diough  governed  by  settled  laws,  are  never  attended  to  in 
England;  Tourtan  and  Flower,  3  P.  Wms.  371 ;  held  by  Lord 
Tiubot,  that  our  Courts  can  take  no  notice  of  what  is  done  in 
the  spiritual  Courts  beyond  sea.  This  is  stated  to  be  merely  a 
debt  of  honour •     Can  our  Courts  of  common  law  give  relief  in 
matters  of  honour  arising  in  a  foreim  country,  when  they 
clearly  cannot  do  it  at  home?  Court  of  Constable  and  Marshal 
^  may  hold  plea  of  matters  of  honour**  here,  which  they  could 
not  do  ^  if  they  might  be  discussed  by  the  common  taw." — 
[    •«♦*    ]  Stat.  8Ric.«,c.6;  ILde's  Hist.  Common  Law,  37 (^).   ♦Agdn: 
This  Court  acts  only  in  personam,  not  m  rem;  by  imprison-^ 
ment  of  the  body,  not  seizure  of  the  effects.    But  if  this  suit 
be  allowable  in  Westminster  Hall,  the  plaintiff  has  a  remedy 
both  against  the  body  and  the  effects.    And  shall  he  have  a 
better  remedy  here  than  abroad,  for  a  debt  set  up  in  opposi- 
tion to  the  laws  of  this  country?    All  special  customs  must  be 
ecmstrued  strictly.    And  the  jurisdiction  of  this  Court  is  not 
stated  to  extend  to  executors  or  administrators*    Nor  indeed 
can  it.     It  takes  cognizance  only  of  debts  of  honour;  which 
die  with  the  person.     No  man's  honour  is  testamentary,  or  can 
vest  in  his  personal  representatives.  There  will  be  a  perpetual 
deficiency  of  assets.    Our  articles  of  the  navy  and  of  war  allow 
an  officer  to  be  cashiered  for  not  behaving  like  a  gentleman. 
If  a  maxim  should  prevail  in  Courts  martial,  that  non-payment 
of  gaming  debts  is  unbecoming  the  character  of  a  gentleman, 
and  they  should  resolve  to  break  every  officer  that  refused: 
this  would  be  as  compulsory  a  process  as  the  imprisonment  of 
the  Marshals  of  France.     But  would  this  be  sufficient  to 
ground  an  action  upon  in  the  King's  Bench  for  payment  of  a 

(/)  Jacob's  Uw  Dkt,  and  Camd.  Britt  441.  (g)  Bp.  40,  41,  («d.  18S0). 
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note  obtained  apon  sucb  a  consideration?  If  not,  and  it  would  Hobiiimii 
not  be  sufficient  to  recover  money  lost  on  board  the  fleet,  when  blamd 
in  harbour  or  hovering  upon  the  coasts  of  France,  why  should  ^  ^  — * 
it  be  sufficient  if  they  were  actuaDy  landed  on  the  continent? 
T¥here  is  the  difference  between  money  lost  by  one  British 
officer  to  another  in  the  camp  in  England  or  the  camp  in  Ger- 
many? Our  Courts  have  been  always  very  laudably  strict  in 
supporting  the  statutes  against  naming.  Hussey  and  Jacob, 
Carth.  356;  (reported  also  in  Salk.  344,  5  Mod.  175,  Comyns, 
4);  the  acceptor  of  a  bill  of  exchange,  though  a  third  person^ 
allowed  to  plead  the  statute  against  gaming,  to  avoid  his  own 
acceptance  of  a  gaming  draught.  Holt  indeed  said,  according 
to  some  of  the  Reporters  (not  Carthew),  that  had  the  bill  been 
indorsed  over  by  tne  payee,  the  indorsee  might  have  recovered 
it.  But  in  Bawyer  and  BampioHy  Stra.  1 155  (A),  Holfs  dieium 
18  denied  to  be  uiw«  The  Court,  after  two  solemn  arguments, 
determined  that  the  innocent  indorsee  of  a  gaming  note  could 
maintain  *no  action  against  the  drawer.  **  For  it  would  be  of  [  *S^  J 
**  some  use  to  the  lender,  if  he  could  pay  his  own  debts  with 
**  it,  and  it  will  be  a  means  to  evade  the  act.  And  though  it 
**  win  be  some  inconvenience  to  an  innocent  man,  (who,  bow- 
'*  ever,  may  sue  the  indorsor),  yet  that  will  not  be  a  balance  to 
<'  Aose  on  the  other  side/'  The  present  case  is  that  of  the 
original  winner  and  lender,  and  therefore  much  stronger;  and 
the  reasons  are  at  least  equally  applicable  to  this  case  as  the 
other.  It  is  suggested,  that  this  is  a  positive  law.— -That  there 
is  no  vice  in  the  contract,  no  moral  turpitude  in  fair  gaming. — 
But  is  there  any  in  stock-jobbing,  in  insuring  the  exportation 
of  wool,  in  a  marriage  contract,  or  in  suing  out  an  original 
after  six  years  are  expired?  Yet  no  transaction  of  this  kind 
will  be  countenanced  in  our  Courts,  whether  the  caus^  of  action 
arose  at  home  or  abroad.  It  b  not  a  necessary  ingredient  to 
vitiate  a  foreiffn  transaction,  that  it  must  be  accompanied  with 
moral  turpitude.  Reasons  of  foreign  or  domestic  policy  will 
make  it  frequently  improper  to  enforce  a  contract  against  the 
positive  law  of  the  state.  But  is  there  no  degree  of  moral  tur- 
pitude in  excessive  gaming,  such  as  risking  700/.  at  a  sitting? 
There  is  at  least  extravagance,  and  probably  distress  to  a 
man's  self,  his  family,  and  dependants  in  ever^  relation  of  life. 
Chiming  to  excess  gives  a  loose  to  every  furious  passion  that 
deforms  the  human  mind.  What  this  excess  is,  the  laws  have 
ascertained.  In  gentlemen,  by  stat.  Car.  S,  it  was  100/.  at  a 
sitting,  by  9  Anne,  it  is  10/.;  in  tradesmen,  by  the  bankrupt 
laws,  it  is  5/.(f).  This  Court  wiU  not  give  a  sanction  to  this 
fitfhionable  vice,  nor  suffer  our  travelog  nobility  and  gentry 
to  fall  a  more  easy  prey  to  it  than  they  are  already.  If  they 
lose  only  ready  money  in  France,  our  laws  indeed  cannot  assist 
them;  but  the  loss  is  then  limited,  and  the  consequence  less 

(A)  See  the  obaenrations  on  that  cate,      Edwards  t.  DMc,  4  B.  &  A.  S12. 
ifl  Lowt  ▼.  WaUer,  %  Doof.  741:  iIm         (t)  5  O.  2,  c.  SO,  ■.  13. 
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pernicious.  But  gaming  an  trust  is  big  with  a  nun,  whicli  in 
Its  nature  cannot  be  computed.  *  If  a  distinction  be  made  be- 
tween the  money  unm  and  money  lent  at  play,  it  will  introduce 
[  *246  ]  all  the  mischief  that  the  pubUc  suffered  under  the  statute  of 
Car.  2f  and  which  the  statute  of  Anne  was  intended  to  remedy. 
No  man  would  then  play  upon  trust;  but  would  lend  his 
money  first,  and  afterwards  win  it  back  again.  Because  the 
law  of  France  is  imperfect,  a^id  only  half  remedies  this  evil, 
shall  we  not  avail  ourselves  of  the  law  of  England,  which  has 

frovided  a  remedy  adequate  to  the  mischief?  On  the  whole, 
hope  the  Court  will  be  of  opinion,  that  the  plaintiff  is  not  en- 
titled to  recover  the  whole,  or  any  part,  of  a  debt,  that  has 
been  thus  contracted. 

Lord  Mansfield,  C.J. — This  is  a  case  of  great  consequence 
with  regard  to  the  principles  upon  which  it  must  be  determined. 
I  shoidd  therefore  desire  to  hear  another  argument;  and  as  the 
present  topics  are  exhausted,  I  would  throw  out  a  few  hints,  to 
be  spoke  to  the  next  time.  There  is  a  distinction  between 
local  and  personal  statutes.  Local  ones  regard  such  things  as 
are  really  upon  the  spot  in  England;  as  the  statute  of  firauds, 
which  respects  lands  situate  in  this  kinffdom.  So  stock-jobbing 
contracts,  and  the  statutes  thereupon,  have  a  reference  to  our 
local  funds.  And  so  the  statutes  for  restraining  insurances 
upon  the  exportation  of  wool  respect  our  own  ports  and  shores. 
Personal  statutes  respect  personal  transitory  contracts,  as 
common  loans  or  insurances.  Qu.  Whether  our  stamp  laws 
would  operate  on  such  contracts  made  abroad  (A)?  Another 
question  may  be.  Whether  the  loan  or  contract  is  avoided,  or 
only  the  security?  Another  question  may  arise  upon  the  statute 
against  sale  of  offices.  Whether  that  extends  to  foreign  coun- 
tries? Next,  as  to  the  particular  jurisdiction  of  die  Marshals 
of  France.  Qti.  Its  extent  and  power  over  executors  and  ad- 
[  ^2i7  ]  ^ministrators?  And  does  not  the  bill  of  exchange  vary  the 
case?  Would  not  Sir  John  Bland's  being  liable  to  imprison- 
ment, be  a  good  consideration  of  his  giving  the  bill  of  ex- 
change? I  deliver  no  opinion,  but  wish  these  points  may  be 
considered. 

Dennison,  J. — This  case  and  the  law  upon  it  are  quite  new 
to  me.  I  can  form  no  opinion  about  it:  But  desire  it  may  be 
considered,  in  case  a  man  has  won  a  gaming  debt  abroad,  and 
brings  his  action  in  England,  will  it  be  material  to  assign  the 
place  where  the  money  was  lost  or  not? 

Lord  Mansfield,  iter&m. — Let  it  also  be  considered,  how 
it  would  stand,  in  case  it  had  been  money  lost  between  two 
foreigners,  and  indorsed  over  to  a  person  in  England.  Or 
whemer  it  makes  any  difference,  that  these  are  two  subjects  of 
E]^land  residing  in  foreign  parts. 

Foster,  J.— I  desire  dso  it  may  be  fully  considered,  whe- 
ther it  was  the  intention  of  the  act,  that  persons  might  evade 

W^kfet  Y.Hodgson,  tT.K.lili  Ckgg  y.  Letn,  3  Cwavp,  166 ;  55  0.  3,  c.  184,  s.  39. 
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the  Statute,  merely  by  gaming  abroad.   The  statute  9  Ann.  puts      RoBimoK 
a  negative  upon  all  usages  to  the  contrary.   Does  it  not  extend        bland 

of  course  to  the  usiige  of  France?  ^ ^     '  # 

WiLMOT,  J. — ^There  seems  a  material  difference  between  the 
money  lost  and  the  money  lent.  There  is  also  a  difference  be- 
tween the  wording  of  statute  Car.  2^  and  statute  of  Anne.  The 
former  extends  only  to  money  hstj  but  then  it  extends  to  all 
contracts.  The  latter  extends  idso  to  money  lent,  but  it  only 
mentions  securities.    Perhaps  this  was  intended  to  prevent  the 

Siving  of  sham  securities,  to  blind  the  real  consideration  of  the 
ebt.  In  Slater  and  Emerson,  1  Geo.  2,  this  difference  was 
taken  by  EyrCy  C.  J.,  at  Nisi  wius.  ♦As  to  the  money  lost,  [  •248  ] 
I  have  great  doubts  about  it.  i  have  been  staggered,  since  I 
came  into  Court.  I  thought,  primd  facie,  it  was  within  the 
reason  of  the  statutes  of  usur^.  But  the  reasons  given  to  the 
contrary  have  great  weight  with  me.  I  think,  we  cannot  look 
into  the  principles  which  must  govern  this  case  too  narrowly.  I 
wish  the  laws  of  other  nations  might  be  looked  into.  Almost  all 
of  them  have  pursued  die  civil  law ;  and  the  code  de  aleataribus 
vacates  such  contracts  on  gaming.  It  would  be  strange,  to  give 
the  law  of  France  a  more  Uberal  construction  than  it  has  at 
home ;  to  give  a  gaming  creditor,  a  real  (by  elegit)  instead  of  a 
personal  security.  Let  it  be  considered,  whether  the  converse 
of  this  proposition  be  true ;  will  a  contract  void  in  France,  and 
good  in  England,  be  avoided  here,  because  made  in  France? 
As  in  the  case  of  a  man,  above  twenty-one  and  under  twenty- 
five,  making  a  bond.  Is  not  the  law  of  the  domiciUum  or  fa- 
rum  where  the  plaintiff^  sues,  to  govern  these  cases,  that  are  of 
a  contradictory  purview  in  two  different  kingdoms? 

Adjournatvr.  vide  Michaelmas,  1  Geo.  3,  post,  256. 
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The  Kino  v.  The  Occupiers  of  St.  Luke's  Hospital. 

S.  C.  S  Bnrr.  1053. 

'  The  occupiers  of  St.  Luke's  Hospital,  Middlesex,  were  rated,  Occnpien,  with- 
by  that  name,  to  the  poor's  rate  of  the  parish  of  D.     On  ap-  «**  naming  per- 
peal,  the  Sessions  confirmed  the  rate;  stating  specially,  that  m  to^^rlleJ 
1750  the  ci^  of  London,  by  indenture,  demised  certain  mes-  Hospitals,  not 
suages  i^  liiooiri&elds  to  five  persons,  in  consideration  of  100/.,  }^\^^'^  ^ 
and  that  the  same  should  be  converted  to  an  hospital  for  luna-  the^ro^wti. 
tics,  under  a  rent  of  10/.  per  annum;  with  covenants,  that  the 
lessees  should  convert  the  premises,  or  some  part  thereof,  into 
such  hospital,  and  to  no  other  use  or  purpose  whatsoever;  and 
a  proviso,  that  the  lease  should  be  void,  if  the  same  was  ap- 
pl^d  to  other  purposes. — ^That  twenty-nine  houses  had  stood 
upon  the  ground  so  demised,  which  were  usually  rated  to  the 
VOL.  L  o 
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The  Kino     pioor. — That  the  premissee  were  converted  into  an  hospitd  for 
St  Lukb'8     I^'i^^cs,  according  to  the  intention  of  the  lease;  and  that  every 

« '    ^  part  is  laid  out  in  wards  or  cells,  or  necessary  offices,  or  in 

apartments  for  persons  attending  thereon;  one  Joseph  Mans- 
field being  the  steward  and  principal  resident  there. — ^That  the 
whole  is  maintained  by  voluntary  contribution,  and  managed 
by  a  committee  of  subscribers;  and  that  no  other  person,  but 
such  necessary  attendants,  &c.  have  any  dwelhng  or  occupa- 
tion there. — And  that  the  lessees  have  not,  nor  can  have,  any 
interest  or  occupancy  in  the  premisses. 

Lord  Mansfield,  C.  J.— Two  objections  have  been  made 
to  this  rate.  First,  That  the  word  occupiers  is  too  general; 
that  it  says  no  more  than  the  statute  itself  does;  and  does  not 

[  *S50  ]  *  reduce,  as  a  rate  ought  to  do,  the  vague  description  of  the 
statute  to  a  certainty.  Secondly,  Suppose  this  could  be  got 
over,  that  an  hospital  in  such  a  situation  is  not  liable  to  be 
rated*  For  the  Court  will  hy  down  no  general  rule  for  all  hos- 
pitals (a);  their  exemptions  must  depend  upon  the  special  cir- 
cumstances of  the  house. — Neither  can  any  consequence  be 
drawn  from  hospital  lands  (as  was  attempted  at  the  bar)  to  the 
scite  of  the  hospital  itself.  As  to  the  first,  we  think  it  a  fatal 
objection.  But  to  prevent  farther  trouble  in  this  case,  we  wiD 
also  declare,  that  we  think  this  hospital,  thus  circumstanced,  is 
in  no  shape  liable  to  be  rated.  It  has  been  said,  that  the  owner 
of  lands  and  houses  shaD  not  so  appropriate  and  alter  them,  by 
his  own  act,  as  to  discharge  them  from  rates.  But  this  position 
is  not  true.  Ownership  confers  a  right  of  altering  the  nature 
of  the  property.  An  owner  may  pufi  down  houses  which  are 
usually  rated  very  high,  and  convert  the  situation  into  fields, 
which  are  rated  comparatively  low. — Suppose  the  obiection  to 
the  generality  of  the  word  occupiers  was  removed;  who  can  be 
the  occupiers  here?  There  are  but  three  classes  to  whom 
that  description  can  relate.  1.  The  five  lessees;  who  have 
no  interest,  but  for  a  special  purpose;  no  occupation;  but  are 
such  noininal  persons,  as  the  crver  of  the  Common  Pleas  is, 
in  the  form  ot  a  recovery.  2.  The  officers  and  attendants; 
which  is  the  strosest  groimd  for  the  rate.  In  the  Case  of 
Cheslea  Hospital  {b),  it  was  determined,  that  the  officers  there, 
who  have  commodious  houses  and  apartments,  were  severally 
rateable  for  their  respective  lodgings ;  which  shews  (by  the  way) 
that  occupiers  in  general  of  anv  hospital  were  not  thought  to 
be  liable*  But  here  are  no  lodgings  for  officers,  servants, 
&c.  except  during  their  actual  attendance.  Mansfield,  the 
steward,  was  originally  rated  for  the  whole  by  name;  but  that 
rate  was  quashed  by  consent,  as  he  was  clearly  nqt  the  oc- 
cupier of  all.    This  Aews  the  word  occupiers  not  tc  have  ca- 

(a)  The  objects  of  a  charitable  founda-  1059.     On  the  same  groumV^^  ^^' 

tion,  in  the  actual  occupation  of  the  afans-  manding  officer,  having  estens^  M^"^' 

house  and  lands  for  their  own  btn^  and  ments  in  barracks,  is  rateable ;   / .▼•  Ttr* 

liable  to  be  dismissed  for  any  breach  of  the  ro/,  3  East,  506 ;  so  the  keeper  ol%^  ^""^ 

rules,  are  rateable;  B,  ▼.  Munday,  1  East,  teen;  R,  v.  Bradford,  AU,  ^^\l;  R- 

5B*.  V.  Hurdis,  S  T.  R.  497,  ace. 

(d)  Ejfr§  Y.  Smailpoc€,  dted  S  Burr. 
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suaOy  slipt  into  the  rat^,  but  to  have  been  inserted  bv  design      The  Kiko 

and  upon  good  advice;  because  no  person  was  liable  to  be     ^    ,*'- 

rated  as  an  individual,  they  were  willing  to  try,  what  could  be   .   ^'   ""'*'  - 

done  with  them  m  their  collective  capacity.      In  the  case  of 

the  window-tax,  it  has  been  uniformly  held,  that  the  lodg- 

*ings  appropriated  to  officers  (if  any  such)  are  liable.     So  they  [    *251     ] 

would  be  here,  if  any  such  existed.     It  has  also  as  uniformly 

been  held,  that  wards  and  cells  for  poor  objects  are  not  liable. 

3.  These  are  the  third  class ;  the  poor  mad  objects.     But  the 

rating  of  them  would  be  so  absurd,  that  it  was  given  up  at  the 

bar.    Therefore,  we  are  all  {absenie  Faster)  of  opinion,  that 

the  rate,  and  the  order  of  Sessions  confirming  it,  must  be 

quashed  (c). 


(e)  it  T.  St.  Bartkohmtu^t  HotpUal, 
4  Burr.  %435,  S.  P.  The  master  of  a  free 
■ehool,  occupying  a  faonie  and  garden  un.- 
der  the  tniat,  may  be  rated.  Per  Grote, 
J.— <'  In  R,  T.  St.  L9ik9'9  HotpUal,  which 
was  one  of  the  6nt  cases  on  this  subject, 
the  ground  on  which  the  Court  proceeded 
was,  not  that  the  hovse  was  giwn  to  cha- 
ritable uses,  but  that  there  was  no  person 
that  couM  be  said  to  he  the  occupier  of  it. 
The  rate  there  was  not  considered  as  im* 
ptroper,  because  the  property  was  not  in 
itself  rateable,  but  because  no  occupier 
could  be  found.  But  In  this  case  there  is 
ju  occupier;"  it.  r.  Cait,  6  T.  R.  332; 
ML  T.  JValdOf  Cald.  358,  oec.  Prisoners  in 
the  Fleet  are  not  rateable  for  the  rooms 
they  occupy,  though  the  warden  is ;  R,  y, 
Eylet,  Cald.  407 ;  neither  are  soldiers  in 
a  barrack ;  per  Ld.  Kenyom  in  Eckenal  ▼. 
Griggs,  A  T.  R.  d.  See  also  Ld.  Amherst 
T.  Ld.  Somert,  2  T.  R.  372;  Hol/ord  ▼. 
Copeland,  3  Bos.  &  P.  129;  it.  v.  Gardner, 
1  Cowp.  79 :  and  R,  r.  Hatt,  1  B.  ft  C. 
123,  2  Dow.  &  R.  241 ;  R,  t.  Poynder, 
Id.  178,  as  to  the  meaning  of  the  word 
"  Householder;*'  2  D.  &  R.  258,  S.  C. 

Holt,  C.  J.,  said— «  If  one  tenement  be 
divided  by  a  partition,  and  inhabited  by 
different  families,  viz.  the  owner  in  one 
and  a  stranger  in  another,  these  are  several 


tenemenu,  severally  rateable,  while  they 
are  thus  severally  inhabited:  but  if  the 
stranger  and  his  family  go  away,  it  be- 
comes one  tenement;"  TVoey  v.  Talbot^ 
Salk.  532.  "  Prisoners  are  Uke  lodgers, 
and  it  never  was  imagined,  that  a  person 
hiring  a  first  or  second  floor  was  rateable : 
the  landlord  Is  rateable  Ibr  the  whole 
house ;"  per  Buller,  J.,  in  A.  ▼.  Eyles, 
Cald.  414,  2  Bott,  165.  But  now  59  G.  3, 
c.  12,  s,  19,  reciting,  that  in  populous 
towns,  payment  of  rates  is  evaded,  because 
many  houses  are  let  out  in  lodgings,  or 
separate  apartments,  or  for  short  terms,  or 
to  tenants,  who  remove  or  become  insol- 
vent, ftc ;  and  that  for  these  reasons  such 
houses  are  let  higher,  enacts,  that  the  in- 
habitants in  vestry  assembled  may  direct, 
that  the  owner  of  houses,  apartments,  or 
dwellinga,  being  the  immediate  lessor  of 
the  occupier,  which  shall  be  let  at  a  rent 
not  exceeding  20L,  nor  less  than  6/.  per 
annttm,  for  less  than  one  year,  or  rent  be 
reserved  payable  at  a  shorter  period  than 
three  months,  shall  be  assessed  instead  of 
the  actual  occupier.  By  s.  20,  the  goods 
of  the  occupier  may  be  distrained ;  and  the 
occupier  paying  rates,  or  having  had  a  dis- 
tress for  Uiem,  may  deduct  the  amount  out 
of  the  rent 


Richard  Good's  Case. 

1  MOVED  for  a  habeas  carpus,  directed  to  the  Captain  of  Query,  Whether 
the  Princess  Royal  man  of  war,  to  bring  up  Richard  Good,  *  ^""J^  ^^^ 
bein^  impressed  to  serve  as  a  mariner,  on  an  affidavit,  that  he  J„^  wiSTxwnpt 
was  m  custody,  and  had  a  landed  estate  in  possession,  of  261.  a  manner  from 
per  annum  freehold,  and  20/.  per  annum  copyhold.    But  it  not  b«»ng  pressed. 
Seing  sworn,  that  Good  was  no  seafaring  man,  the  Court  (ab- 
sente  Foster)  desired  to  have  that  point  cleared  up,  if  possible. 
The  next  day  the  affidavit  (bemg  resworn)  stated  him  to  be 

o  2 
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Good's  Ctte.    merely  a  ship-carpenter^  and  never  used  to  go  to  8ea(rf). 

V '   Whereupon  the  writ  was  awarded.     Upon  suggesting  to  the 

Courty  tnat  the  hesitation  in  granting  it  yesterday  might  be 
misconstrued^  as  if  an  objection  from  the  property  of  the  party 
pressed  was  not  of  itself  sufficient,  it  was  declared  by  Dennison 
and  Wilmot,  Js.  {absetUibus  Lord  Mansfield  and  Foster)^  that 
the  Court  had  given  no  opinion  upon  that  point ;  but  chose  to 
have  the  iidBBdavit  amended,  in  order  to  avoid  the  question  (^)« 

(<Q  Bui  a  carpenter  belonging  to  a  ves-  477 :  nor  a  liveryman  or  (reeman  of  Loo- 

■d  is  not  exempt;  BoggbCtOt^,  13  East,  don;  A.  v.   Ymmg^  9  East,  466;  nor  a 

549.  headborough;   Pox*»  Ca.,  5  T.  R.  276. 

(e)  But  it  has  rince  been  decided,  that  See  13  G.  2,  cl7,  and  Gotdtvam'i  Ca., 

a  seaman  is  not  exempt  on  the  ground  of  pott,  1207. 
being  a  freeholder ;  R,  v.  Douglati  5  East, 


SblWin  V.  Selwin.    (Ante,  222.) 
Lands  pus  by     ThIS  case  was  again  argued  by  Mr.  De  Grey,  for  the  plain- 
t^^B^'  ^^'  ^^  ^'-  ^<^^^^y  ^'or  the  defendant, 
suflbred,  but  Mr.  De  Grey  cited  Toke  and  Glascock,  1  Saund.  250,  2\ 

after  the  deed  to  Car.  2,  to  shew,  that  b^  the  bargain  and  sale,  the  bargainee 
lead  the  uses,  ^j^^]^  ^jjy  ^^  estate  for  life,  descendible  to  his  heir,  but  not  de- 
visable. That  in  MacMl  and  Clerk,  2  Ld.  Raym.  778,  which 
says,  it  was  a  base  fee,  this  was  neither  the  point  in  judgment, 
[  •252  ]  *iior  necessary  to  the  point.  [The]  reasons  then  given  were 
Holt's  own,  and  not  communicated  to  his  brethren ;  therefore 
only  the  dictum  of  one  Judge,  not  the  resolution  of  the  Court; 
Farresl.  18,  Com.  119,  S.  C.  He  argued,  that  recoveries  are 
held  to  be  revocations  of  wills,  made  by  tenants  in  fee-simple ; 
that  it  would  be  strange,  if  diey  should  establish,  that  those 
made  b^  tenants  in  tail  should  make  a  void  will  valid,  and  a 
valid  wiU  void.  That  as  to  the  doctrine  of  relation;  judicial 
relations  and  fictions  were  no  rule  for  any  other.  That 
feoffments  are  not  perfect  without  livery;  grants  without  at- 
tornment; bargain  and  sale  without  enrollment:  yet  nothing 
vests  thereby,  through  any  relation  back  to  the  first  operative 
parts  of  them.  That  in  the  conveyance  by  lease  and  release, 
the  fireehold  does  not  pass  firom  the  date  of  die  lease,  but  of 
the  release.  That  executory  devises  are  not  devisable  by  wUl 
made  before  the  contingency  happens,  [see]  3  Lev.  43^  (/) : 
nor,  in  consequence,  any  other  possibilities. 
^  Mr.  Norton  argued,  that  the  bargain  and  sale  vested  a  rever- 
sion in  fee  in  John  Selwin,  expectant  on  the  death  of  his  father. 
That  it  was  a  base  defeasible  fee  when  vested,  but  became  af- 
terwards indefeasible  and  absolute,  by  the  completion  of  the 
recovery ;  which  took  away  the  entry  of  the  issue  m  tail. — That 
the  recovery  vests  nothing,  but  only  substantiates  the  interest 
before  vested  by  the  bargain  and  sale :  which  differs  this  case 

(/)  Bitkcpy,  Fotmiajfne,  now  over-ruled;  see  n.  («),  imfia. 
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from  a  mere  coTenant  to  suffer  a  recovery,,  which  vests  nothing       Sklwir 
at  all. — ^That  tenant  in  tail  may  do  every  act,  that  tenant  in  •• 

fise-sunple  conditional  could  do,  before  the  statute  de  donis;  .  8'''^"'. 
except  to  the  prejudice  of  his  issue.  He  may  therefore  con- 
vey a  defeasible  fee,  which  is  no  prejudice  to  the  issue,  who 
by  his  entry  may  at  any  time  defeat  it.  In  Stapleton  and  Staple- 
ton  ig),  2d  Au^st,  1739,  m  Chancery ;  tenant  for  life,  remain- 
der  to  his  son  m  tail,  joins  with  his  son,  A.  D.  1724,  to  make 
a  lease  and  release,  with  covenant  to  suffer  a  recovery.  The 
son  dies:  and  afterwards,  in  1725,  •the  recoverv  is  suffered.  [  •gfiS  ] 
Two  points  arose,  1.  Whether  thiis  recovery  could  operate  on 
the  conveyance  in  1724;  2.  Whether  this  was  such  an  agree- 
ment, as  would  bind  the  grandson,  die  son  of  tenant  in  tail,  in 
equity.  Lord  Hardwicke  held  the  affirmative  in  both  points : 
and  that  the  estate  which  passed  by  the  deed  in  1724  was  a 
base  fee,  as  held  in  ilfocAt/and  Clarke.  He  argued,  lastly, 
that  it  was  a  good  contingent  use,  and,  as  such,  dmsable.  Be- 
cause, 1st,  It  has  been  held  to  be  assignable:  Wright  and 
fVright{h),  16th  March,  1740,  m  Chancery;  m  1697,  Thomas 
Wright  devises  to  his  two  daughters  Susan  and  Mary  his 
warren,  &c.  in  fee-simple :  but  if  either  of  them  died  unmar- 
ried, or  married  without  consent  of  his  executors,  she  should 
have  only  an  estate  for  life,  and  hb  son  Robert  should  take  the 
warren,  and  pay  her  or  her  executors  500/.  They  both  died 
unmarried;  but  before  the  contingencies  happened,  Robert 
the  son,  in  1728,  conveyed  his  interest  in  the  premisses  to  his  - 
younger  son  George  Wright,  in  consideration  of  natural  affec- 
tion. And  now  the  heir  of  Thomas  Wright  the  grand£Etther 
brought  a  bill  against  George  Wright  for  the  estate. '  Lord 
HardwicJce  determined  in  favour  of  the  defendant,  merely  upon 
the  point  of  its  being  a  good  consideration ;  the  assignability  of 
such  a  contingent  interest  not  being  disputed.  2dly,  It  is  also 
descendible:  &umeland  Wood{videTa.22S){i)i  and  thereinLord 
Chief  Justice's  argument  was  equally  strone,  that  it  was  de- 
visable as  well  as  descendible.  3dly,  In  Aaams  and  Buxton, 
Chancery,  16th  July,  1754,  such  tf  contingent  interest  held  to 
be  in  fact  devisable.  This  was  a  devise  of  an  estate  to  the 
testator's  daughter,  and  if  his  son  was  minded  to  have  it,  he 
should  pay  her  250/.  and  take  it.  Testator  died  in  1724.  The 
son  had  frequently  offered  to  redeem  in  his  lifetime ;  but  the 
daughter  desired  he  would  not,  till  she  married,  which  he 
agreed  to.  In  1751  the  daughter  died  unmarried,  and  be- 
queathed all  her  estate  to  A.  The  son  died  in  1753,  and  de- 
vised aU  his  estate  to  B.  And  now  B.  claimed  to  have  the 
power  of  redeeming  A.'s  estate  on  payment  of  the  250/.  Lord 
Hardwicke  decreed,  that  B.  shoiud  have  the  benefit  of  the 
clause  in  the  original  will.  Objected,  that  this  case  was  deter- 
mined merely  on  the  special  circumstances  of  the  son's  having 
kept  alive  the  right  of  redemption,  by  his  frequent  offers  to  his 
sister,  and  ♦the  subsequent  agreement  between  them.     But  the  [    *254    ] 

(g)  1  Atk.  2.  (0  See  alio  Feame  C.  R.  55%  •i  Mf . 

{h)  1  Vc8.  Sen.  409.  {8th  cd.) 
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Selwin       gexieral  rule  contended  for  was  then  laid  down  by  the  Court 
*•  (quod  Mansfield^  C.  J.,  concessit). 

ELwiw.  Lord  Mansfield,  C.  J. — I  am  sorry  the  established  practice 

of  the  Court  will  not  permit  us  to  give  our  reasons  at  large, 
when  we  certify  our  opinion  into  Chancery.  But  I  will  men- 
tion one  or  two  points,  whereon  the  judgment  of  the  Court  will 
not  depend.  No  case  has  ever  yet  happened,  wherein  a  deed 
to  lead  the  uses  of  a  recovery  has  been  made  by  tenant  in  tail, 
without  a  subsequent  recovery  suffered ;  nor  is  that  the  case 
here.  Therefore  we  are  not  concerned  to  enquire,  what  kind 
of  estate,  such  a  deed,  nakedly  taken,  would  convey.  Neither 
shall  we  enter  into  the  fine-spun  reasoning  that  has  formerly 
been  made  use  of,  with  regard  to  the  doctrine  of  common  re- 
coveries, and  the  reasons  why  they  are  a  bar  of  estates  tail  and 
remainders  over.  They  have  been  differently  assigned  at  dif- 
ferent times,  and  nevjer  entirely  satisfactory.  The  reason  of 
this  difference  is,  because  at  first  the  Judges  were  afraid  to 
make  any  distinction  between  real  and  fictitious  recoveries. 
Had  they  acknowledged  them  to  be  a  fiction,  it  would  not  (as 
the  humour  of  the  times  then  ran)  [have]  been  allowed  to  be  a 
bur  to  the  statute  de  donis.  But  since  common  utility  has  now 
firmly  established  them,  and  the  Le^slature  has  frequently  re- 
cognized them,  Judges  have  begun  to  consider  them  as  what 
they  really  are,  a  fictitious  proceeding,  adopted  as  the  regular 
mode  of  conveyance  by  tenant  in  tail  [k).  I  can  give  no  opimon. 
But  there  are  two  questions  on  which  the  certificate  wiU  turn. 
1st,  Whether  the  deed  and  the  recovery  should  be  taken  as 
one  conveyance,  of  which  the  deed  is  the  most  substantial  part, 
and  therefore  to  it  every  subsequent  part  must  refer  (().  If  this 
should  be  so,  there  wiU  be  no  other  question.  If  not,  then, 
^dly,  it  must  be  considered,  whether  tne  interest,  residting  to 
the  tenant  in  tail  firom  the  uses  of  the  bargain  and  sale  is  such 
a  possibility,  as  is  by  law  devisable  (w). 
[  *255  ]  *  Certificate  afterwards  for  the  defendant  (n),  ex  relatione 
Mri,  Norton, 

{k)  See  Martin  v.  Stmchm,  WUlei,  4  J 1.  K.  B.  in  the  case  of  S9}wyn  t.  Stltrnpt,  for 

(0  In  Roev,  QrigUht,  pott,  606,  his  the  Mtiffiution  of  the  parties;  andthecer- 

Lordship  said,  "  that  the  great  and  manly  tiRcate  of  the  Judges,  in  that  case,  impQed, 

ground  upon  which  the  Court  went,  in  this  he  thought,  that  they  agreed  with  him  in 

cise,  was,  that  the  deed,  recoTery,  andaU  opinion--and  that  the  point  was  settled, 

the  whole  transaction,  was  to  he  considered  and  not  to  be  shaken."     This  doctrine 

as  one  conveyance."  was  adopted  and  acted  upo»  in  the  case  of 

(«)  Hb  Lordship  observed,  in  Reef.  Roey.Jonet,  1  H.  Bla.  30;  affirmed  oo 

Gr\ffUh8,  that  fae  was  prepared  to  have  error  in  K.  B.  8  T.  R.  88,  where  all  the 

shewn,   with  the  concurrence  of  all  his  cases  are  referred  to:  it  is  also  adopted  in 

brethren,  that  in  all  contingent,  springing,  Feame  C.  R.  368  (8th  ed.),  and  in  Seq. 

and  executory  uses,  where  the  person  who  Williams's  note  to  Pwrfou  v.  Bjoml  % 

IS  to  take  is  certain,  so  that  the  same  may  Wms.  Saund.  888  I.  See  Perry  v.  Pheipt, 

he  descendible,  they  are  also  deviseable :  1  Ves.  Jun.  254,  and  Albs  v.  HtreM, 

they  are  convertible  terms.    And  in  Moer  2  B.  &  A.  242 :  and  particularly  Doe  v. 

V.  Hawkins,  2  Eden,  342,  cited  1  H.  Bla.  Tomkinson,  2  M.  ft  S.  165. 
33,  P.  C.  R.  369,  a  similar  case,  Ld.  Nor-         («)  ScU.  "  That  the  several  lands,  te- 

tksngton  said,  he  never  had  a  doubt,  since  nements,  and  hereditaments  oomprbed  in . 

he  was  25  years  old,  that  such  contingent  the  deed  of  the  20th  of  April,  1751,  passed 

remainders  were  devisable,  notwithstand-  by  the  will  of  John  Selwyn,  the  son."— 

ia%  some  old  authoritiea  to  the  contrary ;  2  Burr.  1134. 
that  he  sent  the  question,  however,  into 
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Lessee  of  Paul  9.  Paul. 

S.C.2  Burr.  1089. 

Doctor  George  Paul,  4  October,  1752,  made  his  wiU,  be-  Landi  at  c.  m 
ginning,  "As  to  my  worldly  estate,"  &c.  and  then  gives  a  ieimn of A.B., 
legacy  of  £0/.  to  his  son  and  heir  for  mourning;  and  afterwards  ^J^JJ^g^^; 
devises  to  his  wife,  "  his  farm  at  Bovington,  m  the  tenure  and  and  timber  ex- 
'*  occupation  of  John  Smith,  to  hold  to  her  and  her  heirs  for  opted  in  the 
"  ever.**    And  in  like  manner  recapitulates  every  estate  he  J^J^  5t3di- 
had,  and  devises  them,  one  by  one,  to  his  wife  and  her  heirs,  ^onai  deierip" 
And  then  generally  devises  to  his  wife  and  her  heirs,  "  all  his  tion. 
'^  freehold  and  copyhold  lands  above  devised,  with  full  power 
"  to  sell,  grant,  give,  or  otherwise  dispose  of  them,  as  if  he 
"  himself  was  living.'*  The  farm  at  Bovington  was  a  copyhold, 
under  the  rent  of  31.  6s.  2d.  per  annum,  to  which  one  Ham- 
mond was  formerly  admitted,  who  kept  it  in  hand  till  1719; 
when  he  demised  the  same  to  sud  John  Smith,  at  a  rack  rent, 
'^  except  all  woods,  underwoods,  timber,  &c.  there  growing, 
''  (other  than  the  lop  and  top  of  antient  pollards  and  the  fruit 
''  of  fruit-trees),**  with  liberty  for  the  lessor  to  enter  and  take 
away  the  same.     The  woods  consisted  in  large  hedge-rows,  in 
chalk-dales,  (viz.  old  chalk-pits  planted),  and  in  one  wood- 
ground,  of  six  acres.     In  17^1,  Dr.  Paul  purchased  the  farm 
of  Hammond,  subject  to  this  lease,  which  he  from  time  to  time 
renewed.     The  heir  brought  ejectment  for  these  woods,  and 
the  question,  on  a  case  reserved  at  the  assizes,  was,  whether 
they  passed  by  the  will  to  Mrs.  Paul,  the  devisee,  or  descended 
to  Mr.  Paul,  the  son  and  heir  at  law. 

Mr.  Harvey,  for  the  plaintiff,  contended,  tiiat  the  words, 
"  in  the  tenure,  &c.  of  John  Smith,*'  ought  not  to  be  rejected,, 
in  prejudice  of  an  heir  at  law;  and  that  the  testator,  by  being 
so  particular  in  his  description,  intended  no  more  should  pass 
than  was  so  described,  and  the  rest  descend  to  his  heir. 

♦But,  per  Lord  Mansfield,  C.  J. — I  wish  I  could  fonn  a  [  ^256  ] 
doubt  of  tiie  testator's  intention,  in  favour  of  an  only  son  dia> 
inherited.  It  is  strange,  that  a  man,  who  &r  fifty  years 
together  was  concerned  in  reading  and  making  so  many  wills, 
should  make  so  long  a  one  to  express  what  he  might  have 
said  in  three  words,  That  his  wife  should  be  his  totardevi9ee. 
He  seems,  in  his  last  clause,  to  imagine,  that  no  idea  could  be 
annexed  to  any  words  whidi  he  had  before  made  use  of.  No 
argument  can  therefore  be  drawn  from  the  supposition,  that 
no  superfluous  or  unnecessary  words  are  made  use  of  in  this 
will(o). 

The  words  in  question  are  not  words  of  restriction,  but  of 
additional  description.  Had  he  meant  them  as  restrictive,  he 
would  have  said,  all  that  part  of  my  farm,  or  so  much  of  my 
farm,  as  is  in  the  tenure,  &c.     The  farm  was  an  entire  thing, 

(o)  See  Si.  Jehm  v.  Bp.  of  Wmiom,  poti,  M0»  and  n.  ib- 
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Paul        it  had  gone  together  before  he  bought  it,  had  been  surrendered 
Paul        ^^^  granted  ail  together  under  one  quit-rent.    And  as  to  the 
« ^ — '  exception,  the  soil  and  herbage  in  the  hedge-rows  and  chalk- 
dales  was  certainly  not  except^  (/?). 
Dennison,  J.,  accord.    Foster,  J.,  absente. 
WiLMOT,  J.,  ctccord.     He  diought  it  clear,  that  the  tes- 
tator did  not  mean  to  die  intestate  as  to  any  part  of  hiswaridly 
estate  {q\  from  the  preamble  to  his  wilL    The  exception  in 
the  lease  was  made  for  the  benefit  of  the  inheritance.    This 
construction  would  sever  this  benefit  from  it.    And  what  will 
you  do  with  the  pollards  and  fruit-trees?    Mrs.  Paul  is  cer- 
tdnly  entitled  to  the  lop  and  fruit;  and  shall  the  tnmks  de- 
scend to  the  son?     See  Luford'8  Case,  1 1  Coke(r). 

Veriuct  was  entered  for  the  defendant 

{p)  Sec  tbe  sunilar  case  of  Down  ▼.  ference  to  some  extrinue  fitict,  it  was  not 
Down,  7  Taunt  343,  1  B.  Mo.  80;  and  merely  competent,  but  necessary,  to  admit 
alsoDoev.Co^ZJM,  2T.R.  498;  GoodHiU  extrinsic  evidence  to  asceruin  the  fret, 
V.  Southern,  1 M,  &  S.  299;  Doe  v.  Green-  and  through  that  medium  to  ascertain  die 
ing',  3  M.  &  S.  171;  Doe  y.  Oxenden,  subject  of  the  derise."  "When  there  is 
3  Taunt.  147;  Preee  ▼.  Parker,  2  Ring,  a  devise  of  the  eitate  purchased  of  A.,  or 
466.  In  most  of  these  cases,  the  question  of  the  farm  in  the  occupation  of  B.,  no- 
has  been,  whether  evidence  was  admissi-  body  can  tell  what  is  given,  till  it  is  shewn 
ble  to  explain  the  meaning  of  the  testator;  by  extrinsic  evidence  what  estate  it  was 
which  it  certainly  is,  where  there  is  a  that  was  purebred  of  A.,  or  what  iarro 
laieat  ambiguity.  '<  I  bad  always  under-  was  in  the  occupation  of  R."  See  also 
stood,*'  says  Sir  W.  Grant,  (in  Swi^ord  v.  Jonee  v.  Newman,  ante,  60. 
Raikee,  1  Mer.  653),  "that,  where  the  {q)  See FrogmorUmY.  Wright, pott,  $99, 
sutgect  of  a  devise  was  described  by  re-  (r)  Fo.  46  b. 


Robinson  v.  Bland.    (Ante,  234.) 

•  IHIS  case  coming  on  to  be  argued  again,  Mr.  Wedderlmrti, 
[  *2o7  J  for  the  plaintiff,  insisted,  *that  excess  in  gaming  is  merely  of  a 
local  nature,  and  of  a  political  consideration.  Moderate  play 
in  France  may  be  excessive  in  Switzerland.  Laws  of  England 
limit  gaming  as  to  the  sum;  laws  of  France,  as  to  the  de^ee 
of  the  person.  By  the  doctrine  contended  for  by  the  de- 
fendant, if  an  Englishman  plays  with  foreigners  abroad,  and 
wins,  he  may  recover;  if  he  loses,  may  avoid  paying,  by  leaving 
the  country.  If  part  of  the  statute  of  Q.  Anne  is  appucable  to 
foreign  countries,  the  whole  b  so.  But  it  will  not  be  asserted, 
that  the  penal  forfeiture  of  treble  value  extends  to  gaming 
abroad.— That  the  words  "  any  law,  usage,"  &c.  refer  solely, 
in  Stat.  Car.  2,  to  the  treble  costs;  in  stat.  Anne,  solely  to  bifls 
of  exchange  drawn  in  England.  That  it  is  a  general  rule  of 
law,  that  all  personal  and  mixed  contracts  must  be  governed 
by  the  law  of  the  country  wherein  made.  Voet.  Huber.  Grot. 
2.  11.  5.  Molinaeus  Consil.  53,  pag.  12.  Vinnius.  GaiU.  Bar- 
bosa,  de  Judiciis,  337.  Duck  de  Author.  Jur.  Civil.  2.  18. 17; 
4  Inst  134,  140;  1  Rol.  Abr.  530  (C),  pi.  1;  532;  Hob.  11; 
1  Rol.  Rep.  33;  Hob.  212,  78;  2 Roll.  Rep.  402;  Show.  Pari 
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C.  24.     Pipan  and  Pipon,  Tr.  18  &  19  Geo.  2,  Chancery(tf),      robihm» 
Jersey  WiU  regulated  by  the  kx  loci.    2  Cro.  54^;  2  Roll.  ». 

Rep.  346.  Objected,  that  this  is  a  prohibitory  law.  So  are  ^'•**°'  , 
the  cases  of  foreign  interest.  Replied,  that  these  are  dispensed 
with  in  favour  of  commerce,  out  this  could  weiffh  nothing 
with  Courts,  who  expound  the  law;  it  may,  with  the  Legisla- 
ture, to  make  a  new  one.  Statutes  of  limitation  only  run,  where 
both  parties  are  in  England.  They  don*t  affect  the  validity  of 
the  contract,  but  only  the  mode  of  recovering  it.  Foreign  de- 
crees are  received  here,  not  as  res  Judicaia;  but  as  evid^ice 
of  the  custom  and  law  of  the  country.  An  executory  contract 
cannot  alter  its  nature  by  the  change  of  residence  in  either  of 
the  parties  before  it  is  executed.  *  There  is  no  distinction  in  r  mogo  i 
France  between  the  money  lost  and  the  money  lent;  one  is  re-  '-  ^ 

coverable  by  common  law,  the  other  in  the  Court  of  the  Mar- 
shals ;  of  the  antiquity  and  di^ty  of  which  Court,  there  is  an 
account  in  Force's  History  of  France. 

Mr.  Cox,  for  the  defendant. — Courts  of  justice  have  always 
inclined  against  ffaming  contracts.  2  Vem.  70,  defendant 
allowed  to  imparl  sine  Jlne,  in  an  action  on  a  gaming  debt: 
1  Vem.  489,  S.  C.  Gaming  was  prohibited  by  the  Koran. — 
And  in  ancient  Rome,  as  appears  from  Horace  and  Juvenal  (/). 
By  the  civil  law.  Cod.  de  Aleatoribus.  In  France  itself;  Do- 
mat,  Append,  to  Public  Law;  Delamare,  Traits  de  la  PoHce, 
1.  3,  tit.  4,  c.  4.  Boullainville,  History  of  France,  says,  that 
the  cognisance  of  the  Court  of  the  Marshals  is  to  take  notice 

(f)  AmbL  S5. 

<*>  —  "J****?  ^*"J*.^.'':rr^"  «    ,-      «d  precittin  ligniBcandum,  vel  aiiram  eo- 
Har.C«m.Ub.ili.Ode«lT.M.      .^cim,  quod  «  pro  lupinii  apud  Plautuin 


•<  QiMm  damiMMi  Vcniu,  quern  pnooepi  oIm  accipit  Muretuf  et  Turnebtu.    Invisa  Tero 

°"*'**i^  «>»u»  V  n.  I  v..  *.«ii  oi  maxime  legibm  est  ofco,  quabominei  mu- 

Id.  Epirt.  Ub.  1,  Ep.  ^m.  n.  ^^^  fraudibni  exhaariiintiir  fknid,  et  inter 

«« Fortuiue  TCDiun  damiM.  ittuturpis,  se  irritantur:  at.  profuso  patrimonb,  n- 

TuTpe^«lulteriuinii>ediocrIbui:h»ce.(U  p,„i,  ^t  cdibus  rel  fiuniUaris  lacunam 

Omnia  cum  Cubnt,  hflara  nitidlque  Tocan-  explere  conentur :  ideoque  aleatonim  ge- 

tur."  JuTcnaL  Sat.  zl,  174  nos  legibiu   in&me  habetur.     Unde  de 

«•  Sl  damnon  nnem  hivat  aim,  Indlt  et  K^n^cula  aleatore  a  M.  Antonio  rcatituto, 

bana."  Id*  Sat  xiv,  4.  tanquam  de  homine  turpi tudine  notato» 

"  Hie  e»npo  indubnt;  hune  eta.  deooquU:  P""^^  ^rixtm.     Ideo  ^dUlbuj  manda- 

m^  inauigei.  nunc  oua  aeooquu.  y^^^  ^  Ulorum  coBtua  ab  urbe  ac  popinia 

In  Veoerem  ert  putrb:  led  cum  laptdoiacbl-  omnibus  arcereat:    unde  illud  Martialia 

Frageiltutkuloe,  veteris ramacU fkgl,  ^^'  *^*'  ^P*  ^•"" 
Turn  cnuaos  tnuulin  dies*  lucemque  palua- 


Nec  timet  Adliem  molospeetan  fritBlo^" 
Et  sIM  Jam  sell  Tltam  Ingerouera  reUctam.** 

Pen.  Sat.  v,  tfj.  Ncc  modo  Jure  civili  actio  deoegatur  et 

.«  Atque  adeo.  ut  ne  legl  ftaudem  &dam  to-  «<«n^|o  «»  ^"^  ?l»  '^^} ''  •«?»  «l«i  wtus 

larUe,  pecuniam  aolycnt,  condictione  indebiti  rem 

'*'*"'?^"*  *^  *^  *'*^  ■'*'"*  *"^*'  iolutaai  repetet  ex  constitutiooe  Jaatiniani: 

^  nautus  to  Mmt  Glor.  Act.  U,  St.  2:  <*"■  condictio  non  toUitur  minori  prsscrip- 

tione,  quam  50  annorum.    Et  qiii  domoro 

'*  Nam  ex  Senatus-consulto  vetitum  est  suam  pcsbuit  aleatoribus,  nullum  a  legi* 

in  pecuniam  ludere,  sponsionemve  fiuere,  bus  adversus  fnrta,  iz\jurias,  et  rapinas  ha- 

ut»  acilicet  qui  vicerit,  propositam  pecu-  bet  auxilium;  nullam  actionem,  qua  res 

niam  anferat.     Ad  quod  Senatus-consul-  ablatas  vindicet,  vel  damnum  resarciat; 

tnin  Justinianus  constitutionem  suam  ac'  imo  et  ^us  domus  publicatur.     Quique 

rommodavit.      Praeter  bos  (scilicet  viv-  alium  ludere  compcUat,  multatur,  aut  in 

Tttdxey)  ludi  omoes  vetantur,  etiamsl  pe-  vincula  publica,  vel  in  latomias  conjici- 

cunia  non  apponatur,  sed  ejus  loco  lupini  tur." — Gravma  de  Legibui,  ct. 
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BoBiMsoH      of  the  malversation  of  officers.     The  Court  of  Honour  could - 
'•  never  take  notice  of  this  debt,  because  it  never  became  due 

.  ^''^^'^'''  .  in  the  life-time  of  Sir  John  Bland,  He  died  before  the  date 
was  run  out.  It  had  never  been  tendered  in  England,  where 
it  was  made  payable.  It  had  not  been,  it  could  not  be,  pro- 
tested. 

Lord  Mansfield,  C.  J. — This  is  an  extremely  clear  case; 
but  it  may  be  of  use  to  state  the  general  principles  upon  which 
it  will  be  determined.  There  are  two  questions : — Ist  Whether 
the  plaintiff  is  entitled  to  recover  any  thing,  and  what,  upon  the 
first  coimt  upon  the  bill  of  exchange,  considered  as  a  written 
•   security.     Sdly.  Whether  upon  ei£er  of  the  other  counts; — 
upon  the  justice  and  equity  of  the  case. 
Place  of  making       As  to  the  first;  the  general  rule  established  ex  comitate  et 
a  contract  to  be  Jure  gentium  is,  that  the  place  where  the  contract  is  made, 
S"''2ndi^ '"      ^^^  ^^^  where  the  action  is  brought,  is  to  be  considered  in 
untettthe^r-    expounding  and  enforcing  the  contract.     But  this  rule  admits 
[    *259    ]  *of  an  exception,  where  the  parties  (at  the  time  of  making  the 
ties  iiave  a  view  contract)  had  a  view  to  a  different  kingdom.     Huberus  says, 
to  another  king-  PrsEil.  1,  tit.  3,  p.  34,  Contracts  are  to  be  considered  according 
"'  to  the  place  wherein  they  are  to  be  executed.     As  therefore 

the  bill  in  the  present  case  is  made  payable  in  England,  it  is 
entirely  an  English  transaction,  and  to  be  governed  by  the  local 
law  (r).  This  stands  upon  the  same  ground,  as  that  landed 
property  must  be  governed  by  the  local  law;  in  consequence 
whereof,  deeds  and  wills,  made  at  Paris  to  convey  land  in  Eng- 
land, must  be  made  and  interpreted  according  to  our  law. 
Now  it  is  clear,  that  by  the  statute  of  Anne,  all  bills  of  exchange 
upon  a  gaming  consideration  are  void  («) ;  and  (by  the  way)  the 
fact  is  not  found,  whether,  even  in  France,  you  may  not  enter 
into  and  contemplate  the  consideration  of  a  gaming  note.  I 
rather  think  you  may.  However,  it  is  clear,  mat  in  England, 
the  writing,  as  a  writing,  is  void, 
^dly.  As  to  the  other  counts,  I  think  there  is  a  plain  dis- 

(v)  Melon  ▼.  Duke  de  FityameSf  1  B.  tor:  but  the  drawer  cannot  be  permitted 

A  P.  138.    And  see  S  FonbL  on  Equity,  to  set  up  his  own  gaining  as  a  defence  to 

443,  n.  (/).  an  action  against  hiiuMlf;  Edwardt  t. 

(tf)  So  a  bond  given  as  a  collateral  se-  Dicky  4  B.  &  A.  2  IS. 

curity  by  a  third  person  for  money  won  at  In  S,  C.  Burr.  1082,  Detmison,  J.,  is 

a  game  within  9  Ann.  c.  14,  is  void;  Jef'  reported  to  have  said,    "  This  security  is 

ferif  V.  WaUer,  i  Wils.  220.  And  where  One  entire  security  for  money  won,  and 

a  bond  had  been  given  for  money  won  at  money  lent  at  play ;  if  part  of  a  contract 

]^ay,  and  pert  of  it  paid,  a  Court  of  equity  arises  upon  a  good  consideration,  and  part 

relieved  against  the  bond,  and  ordered  the  of  it  upon  a  bad  one,  it  is  divisible:  but  it 

money  to  be  repaid;  Rawdenv.  Skadtaell,  is  otherwise  as  to  the  security;  that  being 

Amb.  269.     But  where  the  winner  had  entire  is  bad  for  the  whole."   Scoiir.OU- 

drawn  a  bill  on  the  loser  for  money  won,  mprp,  8  Taunt  226:  Tye  v.  Gwywu,  2 

payable  to  his  own  order,  and  had  indors-  Camp.  346,  ace,t  in  which  case  Lord  El' 

ed  it  to  a  third  person  for  a  valuable  con-  lenbonugh  said,  he  was  inclined  to  acqui- 

sidetation ;  it  was  held,  that  such  indorsee  esce  in  the  dietum  of  Damuon,  J.   But  see 

might  recover  upon  it  against  the  drawer,  ctmira,  WUUa  v.  Freeman^  12  East,  656; 

"Ahhtdt,  C.  J.,  said,  that  the  drawer  could  Barber  v.  Baekhnuet  Peake's  N.  P.  C.  61, 

not  maintain  an  action  against  the  ac-  and  note;  Bayley  on  Bills,  234  (ed.  1813). 

ceptor,  and  that  no  person  deriving  title  As  to  what  games  are  consideored  to  be 

through  the  drawer  could  be  in  a  dififerent  within  9  Ann.  see  ClayUm  v.  Jemtrngt, 

situation  from  him,  so  as  to  sue  the  aec»p-  pott,  706. 
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tin^tion  between  the  money  won  and  the  money  lent^  laying  the      Rotniaoif 
biQ  of  exchange  quite  out  of  the  case.   No  action  can  be  main-  *'- 

tained  for  money  won  at  gaming.     The  statute  law  prohibits  ^^^^    - 

any  recovery  upon  a  gaming  consideration,  as  the  common  law 
does  upon  all  other  turpes  causa.    There  are  many  cases, 
where  the  law  of  the  country  in  which  the  contract  is  made, 
shall  prevail;  and  it  is  hard  to  lay  down  the  nice  rule  of  dis- 
tinction (tr).    There  are  many  cases,  wherein  foreign  sentences 
are  final,  as  with  regard  to  the  vdidity  of  marriages;  many, 
where  they  are  only  a  ground  of  evidence  primd  facie.    And  Qm.  Whether 
here  I  must  remark  obiter,  that  it  was  hinted  on  the  nart  of  the  j^'^SI^i*"^' 
plaintiff,  that  the  law  of  Scotland  must  determine  tne  validihr  ^^^        "^ 
of  the  marriages  of  minors  there  celebrated  (x).  Huber,  p.  38, 
puts  a  parallel  case,  and  determines  expressly  against  it.  I  give 
no  opinion;  I  only  mention  it,  to  hinder  by-standers  from  tatmg 
those  arguments  for  granted.   What  makes  an  end  of  this  part 
of  the  case  is,  that,  as  to  money  won,  the  law  is  the  same  in 
France  and  in  England.     As  for  the  Court  of  honour,  it  is  no  French  Coiut  of 

;art  of  the  law  of  the  land;  no  Court  of  justice  will  aid  it:  ^^J^^^ 
'he  Parliament  of  Paris  wiU  take  no  cognizance  of  it.     It  is  Bn^d/" 
like  the  arbitrary  *  jurisdictions  set  up  here  at  horse-races  and  [    *g60    ] 
cockpits;  or  (as  has  been  observed  at  the  bar)  like  the  Courts 
martial  in  England,  which  are  to  decide,  what  is,  or  is  not,  be- 
having like  a  gentleman.     If  a  cause  really  comes  before  them, 
well;  if  not,  no  Court  of  law  will  adopt  their  rules  of  decision. 
But  here  the  cause  could  not  come  before  them;  the  bill  was 
not  payable,  and  it  was  no  breach  of  honour  not  to  pay  it  be- 
fore it  was  due.   I  therefore  lay  this  Court  out  of  the  case;  and 
more  especially,  as  this  is  a  suit  against  representatives,  not  the 
party  himself. 

Next,  as  to  the  money  lent:  It  has  been  twice  judiciaDy  Gaming Moiri- 
determined,  {Slater  and  Emerson,  coram  Eyre,  C.  J.,  and  {^^j^JS'^nn. 
Barjeau  and  Walmsley,  H.  19  Geo.  2,  coram  Lee,  C.  J.,  Stra.  qJ[  gaming  con- 
1^49),  that  the  Legislature  meant  only  to  void  tiie  security,  tracts. 
not  the  contract;  in  order  to  give  Courts  an  opportunity  to 
examine  into  the  merits  of  the  consideration;  which,  in  this 
case,  is  stated  to  be  extremely  fair.     Possibly  it  might  be  lent 
to  pay  foreigners'  money  won,  and  thereby  to  extricate  the 
deceased  from  the  clutdies  of  the  Court  of  honour. — Here 
also  dien  the  law  of  France  is  the  same  as  in  England;  the 

{w)  An  inhabitant  of  Dunkirk,   who  smuggling  into  execution ;    Wmfmelt  v. 

seUs  and  deliTers  tea  there,  knowing  it  ia  Reed^  5  T.  R.  599.     See  also  as  to  where 

to  be  smuggled  into  England,  but  luving  actions  can  be  malntuned  in  smuggling 

no  concern  in  the  smuggling  transaction,  transactions,  Biggi  t.  Louvmos,  3  T.  R. 

may  maintain  an  action  for  the  price  in  454,  (where  Lord  Kenyan  assents  to  the 

this  country,  on  the  ground  of  the  contract  case  of  Rohbuom  t.  Bland),  and  Clmgat  ▼. 

being  complete  at  D.,  and  the  plaintiff  Penakma,  4T.  R.466;  Oniekard  v.  Rth- 

being  a  foreigner:  for,  with  regard  to  con-  bertt,  past,  445.     As  to  the  principle  of 

tracts  legally  made  abroad,  the  laws  of  the  maintaining  actions  here,  where  the  cause 

coimtry  where  the  cause  of  action  arises  of  action  arises  abroad,  see  Mottyn  v.  JPa-- 

shall  govern,  and  no  country  ever  takes  hriga$,  1  Gowp.  161;   13  Vin.  Abr.  410, 

nodce  of  the  revenue  laws  of  another;  Foreign,  and  Supp.  ihtd,\  1  Bac.  Abr.ife- 

Jfolmanv.  Johnton,  1  Cowp.  341.     Seem,  Honetocal,  (A). 
if  the  vendor  had  assisted  in  carrying  the         (x)  See  Harg.  Co.  Litt  79  b,  n.  [44]. 
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Robinson      contract^  when  fair,  is  good  in  both  countries;  and  the  plain-^ 
*''  tiff  must  therefore  recover  under  his  counts  for  the  general 

''^'"^'    '  assumpsits  {y). 
auestion.  How      The  Only  question  remaining  is,  what  interest  he  is  entitled 
£^com^'te?oS  *^  receive.   I  find  the  general  rule  has  been,  upon  all  contracts 
acontzmctcarry-  Carrying  interest,  to  stop  interest,  th^  day  that  the  writ  is  sued 
iog interest.        out.     This  is  Certainly  unreasonable;  for  the  party  can  never 
have  (by  this  rule)  whajt  he  is  entitled  to,  due  interest.   He  can 
have  no  new  action  for  the  subsequent  interest,  nor  any  da- 
mages pendente  brevi,  as  in  the  old  actions  at  common  law. 
In  Chancery,  the  rule  established  by  Liord  Tatboty  in  respect 
of  tithes,  was,  that  they  should  be  paid  down  to  the  last  act 
which  the  Court  has  done  to  ascertam  the  sum.    The  Exche- 
quer now  pursues  the  same  rule,  having  altered  their  old  one 
[    *261     ]  upon  my  argument.    *I  think,  in  this  case,  the  interest  mvst 
be  carried  down  to  this  time.    It  is  but  a  trifle  here;  but  I  am 
glad  of  an  opportunity  to  have  this  matter  settled ;  and  should 
be  desirous  to  consult  the  rest  of  the  Judges  upon  it,  that  the 
practice  of  the  Courts  may  be  uniform. 

Dennison,  J. — ^What  JLord  Chief  Justice  has  proposed  as 
to  the  interest  seems  to  be  equitable;  but  I  chuse  to  consider 
of  that.  As  to  the  rest,  it  is  a  plain  case,  and  must  be  ruled 
by  the  laws  of  England.  The  plaintiff  has  brought  his  action 
in  the  Courts  of  England,  and  must  submit  to  tne  law  of  the 
country.  The  distinction  between  contract  and  security  is  now 
well  established. 
Foster,  J.,  absente. 

WiLMOT,  J. — I  have  no  doubt  as  to  the  money  lent.  If 
there  had  been  no  authori^  in  point,  I  should  have  thought 
that  the  sound  ground  of  the  act  was,  merely  to  examine  the 
consideration,  and  not  conclude  the  drawer  by  his  own  written 
act.  In  the  case  put  at  bar,  of  a  man's  lending  money  and  win- 
ning it,  and  then  lending  mor6,  and  so  on,  I  should  think  it  a 
plaui  fraud  on  the  act.  (N.  B.  This  is  the  very  case  in  Bar- 
jeau  and  Wahnsley  before  cited  and  relied  upon).  As  to  the 
interest,  I  incline  to  Lord  Chief  Justice's  opinion.  This  is  an 
action  sounding  in  diunages;  and  the  damage  is  the  detention 
of  the  plaintiflrs  debt.  I  think,  upon  memory,  the  old  statutes 
of  costs  talk  of  the  costs  of  the  writ;  which  Lord  Coke  (jet)  ex- 
tends to  subsequent  costs  to  the  end  of  the  suit.  Same  reason 
for  extending  the  interest.  As  to  the  money  won;  when  con- 
sidered minutely,  there  is  no  case,  no  point,  no  law.  The  ge- 
neral question,  whether  a  contract,  good  abroad  and  void  at 
home,  can  be  enforced  here  in  England,  is  a  very  important 
one.  I  am  clear  in  my  opinion  upon  it ;  but  it  does  not  come 
into  this  case,  because  herein  the  law  of  England  and  France 
is  the  same.  I  pay  no  regard  to  the  Court  of  honour;  a  whim- 
sical, fantastical  Court,  which  the  law  of  England  will  not  lend 
]  its  powers  to  assist.    Besides,  Sir  John  never  was  the  *  object 

{y)  Akinbrook  v.HaU,  2  Wils.  309;      See  ako  Faughan  ▼.   WkUcomb,  9  N.  R. 
WetlenkaU  v.  Wood,   1  Esp.  R.  18,  ace.      413. 

{z)  2  Inst.  288. 
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t>f  this  jurisdiction^  and  his  representatives  never  can  be.   The      Robinson 

Slace  where  the  money  is  to  be  paid  must  guide  the  law.     It  is        bland 
etermined  as  to  usurious  contracts  in  Ireluid,  Pr.  Chanc.  128.  < ^ ! — ' 

Clearly  therefore  the  law  of  England  must  be  the  rule,  as  the 
money  was  made  payable  here.  I  give  no  positive  opinion  on 
the  other  pointy  supposing  a  bad  contract  by  our  law,  but  good 
abroad^  is  stipulated  to  be  performed  abroad.  Yet  I  can't 
help  thinking,  that  when  a  party  applies  to  the  Courts  of 
England,  he  must  conform  to  the  English  law.  I  see  no  dif- 
ference, whether  the  contract  be  void  by  the  common  or  sta- 
tute law.  Both  are  established  by  the  consent  of  the  supreme 
legislative  power;  and  numbers  of  contracts  would  be  void 
by  the  common  law,  which  are  good  in  foreign  coimtries :  For 
instance,  in  many  parts  abroad,  a  courtesan  may  maintain  an 
action  for  the  price  of  her  prostitution  (a).  But,  surely,  that 
would  never  be  maintainable  here,  though  forbidden  by  no  po- 
sitive statute. 

It  was  then  objected,  on  the  part  of  the  defendant,  that  as 
the  Court  had  declared  the  whole  bill  of  exchange  void,  as 
the  statute  declares  it  to  be,  utterly,  to  aU  intents  and  purposes 
whatsoever,  it  could  not  be  taken  notice  of,  so  as  to  make  the 
300/. -carry  interest;  which,  upon  the  mere  general  assumpsit 
laid  in  the  two  last  coimts,  it  would  never  do  (6).  And  it  was 
compared  to  indentures  of  apprenticeship,  upon  which  the  duty 
was  not  paid,  which  being  declared  void  by  the  statute  8  Ann. 
c.  9,  s.  39,  no  settlement  can  be  gained  in  consequence  of  a  ser- 
vice under  them;  Curenden  and  Laland,  P.  4  Geo.  2,  Stra. 
903.  But  the  Court  said,  that  the  security  only  being  void, 
the  contract  contained  in  that  security  (which  carried  interest) 
remained  in  full  force. 

Afterwards,  in  the  same  Term,  the  Chief  Justice  declared,  keomtrQettnj 
that  it  appeared  from  the  case  (independent  of  the  bill  of  ex-  continue  tocariry 
change)  that  the  plaintiff  had  lent  the  mtestate  300/.  bond  ^^^^^T 
fidCf  for  which  he  took  a  void  security,  bearing  interest  ten  wif  ii  void. 
days  after  date.    This  securil^  is  void  by  the  statute ;  but  we 
*have  before  delivered  our  opmion,  that  the  contract  remains ;  [    *g63    ] 
and  therefore  interest  is  certainly  due.     The  next  question  is,  iQienit  shafl  be 
how  far  the  interest  should  go.     In  the  present  case,  this  is  a  computed  to  the 
very  minute  consideration:  biit  I  am  glaa  of  an  opportunity  of  timcofihejudg- 
settling  a  point,  the  practice  in  respect  to  which  is  not  founded  ^^^^ 
in  law,  but  upon  a  mistake.     In  justice,  undoubtedly,  interest 

(a)  4  T.  R.  190,  Hunter  v.  PUtu  mnd  interett  has  been  actntUy  made;  De 

{b)  In  an  action  for  money  htd  and  re-  HaniOand  v.   Bowerbank,    1   Camp.  50, 

ceived,  &c.  the plaintifr cannot  recover  for  and  see  Mr.  Campbeiri  note  to  that  case; 
interest:  Lord  Ettenborough  u&d,  it  cnght  ,  confirmed  in  De  Bemakt  v.  FuUer,  2 
to  he  allowed  only  in  caies  where  there  if  '  Camp.  426,  and  notes.    So  though,  upon 

a  contract  finr  the  payment*  of  money  on  a  a  contract  for  the  sale  of  goods,  a  certain 

certain  day,  as  on  bOls  of  exchange,  pro-  day  of  payment  be  given,  interest  does  not 

missory  notes,  &c.;  or  where  there  has  run  from  that  day;  Gwdom  v.  Swam,  12 

been  an  express  promise  to  pay  interest;  Bast,  419,   2  Camp.  429,  n.  S.  C,    See 

•r  where,  from  the  course  of  dealing  be-  also  Slack  ▼.  Lowett^  3  Taunt  157 ;  Ha* 

fween  the  parties,  it  may  be  inferred  that  mOUm  r,  Haagkim,  2  Bligh,  160;  Higgiiu 

this  was  thar  faitendon;  or  where  it  can  v.  Sargent,  2  B.  ft  C.  348,  3  D.  &  R.  61S. 
be  proved,  that  the  money  has  been  used. 
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RoBiNsoR     is  due  to  the  time  when  the  debt  is  paidr  for,  when  a  man 
*-  contracts  to  pay  principal  and  interest,  ne  ought  to  pay  interest 

^^^^'  '  so  long  as  he  retains  tne  principal.  The  Court  should  there^ 
fore  order  the  payment  of  interest,  up  to  the  time  when  it 
orders  execution  to  be  taken  out  It  is  said,  that  damages  are 
recovered  and  assessed  by  the  jury,  which  will  extend  to  this 
case.  But  we  aU  know,  that  in  actions  upon  contracts  for  the 
payment  of  money ^  the  damages  are  nominal ;  the  true  relief 
consists  in  the  specific  performance.  When  money  is  given  as 
damages,  it  is  where  the  money  is  not  itself  the  specific  demand, 
but  is  used  as  a  common  measure,  to  ascertain  the  amount 
of  the  injury.  I  have  looked  into  and  fully  considered  all 
the  statutes  upon  the  subject  of  damages  (c).  Not  one  has 
any  reference  to  this  matter.  On  the  principles  of  common 
law,  whenever  a  duty  incurred  (pending  the  writ)  for  which  no 
other  satisfaction  could  be  had,  damages  were  given  to  the 
time  of  the  judgment.  Thus,  in  account,  the  judgment  is  quod 
computet;  which  includes  aU  items  of  account  up  to  the  time 
of  computation.  On  a  writ  of  annuity,  after  judgment,  no  new 
writ  can  be  had  for  arrears.  Judgment  is  therefore  given  for 
the  whole  that  becomes  due,  pending  the  writ.  Upon  the 
statute  of  Gloucester,  which  gives  damages  in  a  real  action. 
Lord  Coke,  S  Inst.  288,  holds,  that  they  shall  extend  to  da- 
mages, pendente  brevL  But  whenever  a  new  writ  could  be 
brought,  damages  were  not  computed,  pendente  brevi;  as  in 
covenant,  actions  of  trespass,  or  for  other  torts.  Upon  the 
same  reason,  if  a  man  brings  an  action  on  a  contract  carrying 
interest,  and  the  action  hangs  three  or  four  years,  no  new  ac- 
]  tion  *will  he  for  the  mere  interest ;  and  therefore  he  ought  to 
1>e  allowed  it  now.  The  Court  of  Chancery  has,  in  these  mat- 
ters of  interest,  a  concurrent  jurisdiction  with  Courts  of  law, 
exclusive  of  its  extraordinary  jurisdiction  by  way  of  relief. 
This  arises  from  the  frequent  contemplation  of  interest  in  re- 
spect of  assets,  and  the  consideration  of  assets  always  gives  the 
Court  of  Chancery  a  jurisdiction.  It  would  be  absurd,  that 
two  concurrent  Jurisdictions  should  be  different  in  their  prin- 
ciples ;  on  which  ground  it  is,  that  Courts  of  equity  have  usu- 
ally conformed  to  the  practice  of  the  Ecclesiastical  Courts,  in 
respect  of  legacies.  IS  ow  in  Chancery,  they  always  compute 
down  to  the  time  of  the  last  act  done  by  the  Court,  to  liquidate 
the  demand.  And  I  don't  see,  why  the  jury  should  not  in 
their  discretion  (according  to  the  circumstances  of  the  case) 
compute  down  to  the  verdict;  or  rather,  to  the  first  four  days 
of  the  ensuing  Term  (d)*  The  mistake  before  hinted  at,  in  the 
present  course  of  practice,  arises  firom  the  officer's  looking  upon 
an  action  of  assumpsit  as  merely  an  action  of  trespass:  and  as 

(c)  5  Supp.  to  Yin.  Abr.  1S5,  JnHre  up  to  the  day  on  which  6nal  judgmenc 
Dtmagei.  may  be  signed:  cited  by  BuUer,  J.|  in 

(d)  This  rule  for  the  computation  of  in-  Frith  ▼.  Leroux,  8  T.  R.  57.    And  see 
tereit  was  recognized  by  Ld.  Mta^field  in  7  Vin.  Abr.  267,  Damagtt  (H  8),  &  Stipp.  ; 
Ctmmhig  ir.  Hof^orih,  where  he  said,  that  2  Bac.  Abr.  268,  Dcmagn  (D)  3;  and 
on  debto  carrying  biterest,  the  jury  are  pott,  267. 
now  directed  to  ^ve  interest  in  damages 
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in  common  actions  of  trespass,  daina^s  are  only  recovered  to      Robimson 
the  day  of  suing  out  the  writ,  therefore  they  computed  in  the        blano 

same  manner  here.     Where  an  error  is  established  and  has    « ^^  '    - 

taken  root,  upon  which  any  rule  of  property  depends,  it  ought  Whenprece-  ; 
to  be  adhered  to  by  the  Judges,  till  the  Legislature  thinks  ^^^*  though 
proper  to  alter  it :  lest  the  new  determination  should  have  a  gh^iSd^S^ad- 
retrospect,  and  shake  many  questions  already  settled :  but  the  hered  to»  and 
reforming  erroneous  points  of  practice  can  have  no  such  bad  ^^^  ^^ 
consequences ;  and  therefore  they  may  be  altered  at  pleasure, 
when  found  to  be  absurd  or  inconvenient.    Therefore,  without 
computing  to  an  exact  nicety,  let  there  be  judgment  for  the 
plaintiff,  lor  300/.  principal,  and  75/.  interest  {viz.  five  years  at 
nye  per  cent.,  down  to  10th  September,  1760). 

Dennison  and  Wilmot,  Js.,  accord.    Foster,  J.,  absentee. 


[Doe]  Lessee  of  Long,  v.  Lamy  [or  Laming].  [      265     ] 

S.C  SBurr.  1100. 

In  ejectment,  the  case,  stated  for  the  opinion  of  the  Court,  a  devise  to  one 
was  this: — Martin  Long,  seised  in  fee  of  lands  in  gavelkind,  andherhein 
devised  three-fourth  parts  of  them  to  A.,  B.,  and  C,  with  spe-  "^^^l' 
cial  limitations;  and  the  remaining  fourth  part,  "  to  Ann  the  ttancei, mahe 
"  ¥dfe  of  Thomas  Cornish,  and  to  the  heirs  of  her  body  law-  the  hein  take 
*'  fully  beffotten  and  to  be  begotten,  as  well  females  as  males,  ^^  pnrefc"«- 
"  and  to  their  heirs  and  assigns  for  ever,  to  be  divided  equally 
**  between  them  as  tenants  in  common,  and  not  as  joint-tenants.'* 
Ann  Cornish,  at  the  making  of  the  will,  had  two  daughters, 
and  afterwards  died  in  the  lifetime  of  the  testator;  upon  whose 
death  the  daughters  entered,  and  the  heir  of  the  testator 
brought  this  ejectment. 

Mr.  Ftlmer,  for  the  plaintiff,  argued — 1.  That  this  was  a  de- 
vise to  Ann  Cornish  in  tail  general,  and  that,  by  her  death  in 
the  life  of  the  testator,  it  became  a  lapsed  devise ;  whereby 
the  heir  was  entitled  to  the  whole.  And,  in  a  very  ingenious 
argument,  relied  on  Goodright  and  Puttyn,  Ld.  Raym.  1437 ;  An-- 
dretcs  andLegay,  1730,  an  appeal  from  Barbadoes(^);  Wright 
and Pearson/Tr.  31  Geo.  2,  Cnancery (/*) ;  King  and  BurchiU^ 
Chancery  (^),  since  determined.  2.  That  if  the  mother  and 
daughters  nad  a  fee-simple  devised  to  them,  as  tenants  in 
common ;  then,  as  to  one-third  at  least,  it  was  a  lapsed  devise, 
by  the  death  of  the  mother. 

Mr.  Clarke,  for  the  defendants,  insisted,  that  it  appeared, 
from  the  complexion  of  the  will,  that  an  estate  for  life  only  was 
intended  to  be  devised  to  the  mother,  and  a  remainder  in  fee* 
simple  to  her  children;  the  word  heirs  beinff  here  a  word  of 
purchase,  and  not  of  limitation.  And  of  this  opinion  was  the 
Court,  viz. 

Lord  Mansfield,  C.  J. — ^The  principal  question  is.  Whether 


»  Cited  S  Burr.  1102,  2  Atk.  249.  1  Eden,  119. 

/)  Fearae  C.  R.  126,   AmW.  358,  (^)  Aitibl.  379,  4  T.  R.  296,  n.  (rf). 
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Long         the  word  heirs  is  so  invariably  a  word  of  limitation^  that  no  ex- 
.  ^'  planatory  words  of  the  testator  can  make  it  a  word  of  purchase. 

The  general  rules  are — 1.  Where  the  ♦word  heirs  is  grafted  on 


[  *266  1  ^  P^  ^  ^^^  ancestor^  it  denotes  the  quantum  of  the  estate 
granted,  and  is  primd facie  a  word  of  limitation.  2,  Where  the 
ancestor  takes  an  estate  for  life,  the  heir  cannot  be  made  a 
purchaser  by  the  same  conveyance,  but  must  take  by  limita- 
tion (A).  The  original  reason  of  this  rule  was  a  feodal  one ;  lest 
the  lord  should  be  defrauded  of  his  fruits  and  profits  arising 
from  heirship,  by  contriving  to  make  the  heir  a  purchaser,  as 
well  as  the  ancestor.  And,  having  upon  this  ground  become  a 
rule  of  property,  it  must  now  continue  so,  though  the  reason 
has  ceased  (f).  Yet  it  has  been  held  (Newcaman  and  Bethlem 
Hospital  (k),  coram  Coujper  and  Hardvficke^  Chancellors),  that 
a  man  may  take  by  description  as  heir-male  and  be  a  purchaser, 
though  he  does  not  fall  within  the  exact  description  of  being 
both  heir  and  male,  the  next  heir  being  a  female ;  and  there- 
fore not  taking  by  inheritance,  but  merely  under  the  descrip- 
tion, to  satisfy  the  intent  of  the  testator,  he  shall  take  as  a  pur- 
chaser. However,  therefore,  these  general  rules  are  established, 
yet  in  particular  cases,  where  special  circumstances  interfere, 
they  have  been  frequently  dispensed  with.  As  in  Backhouse 
and  WeUs  (/) ;  Robinson  and  Robinson  (m) ;  Lisle  and  Gray  {n) ; 
AUgood  and  Withers  (p);  PapiUon  and  Boys{p).  And  the 
present  case  is  much  the  strongest  I  ever  knew,  to  shew,  that 
heirs  were  intended  to  be  words  of  purchase,  and  not  of  limita- 
tion. 1.  These  are  lands  in  gavelkind,  in  which  the  plural 
word  heirs  is  equivalent  to  the  singular  Adr-in  common  cases; 
which  has  been  frequendy  held  to  be  a  word  of  purchase. 
2.  He  gives  the  land  to  his  hem/emale,  as  well  as  male.  Now 
it  cannot  by'law  descend  to  both  {q),  but  they  both  may  take  as 
purchasers.  3,  It  is  equally  to  be  divided  between  them,  which 
must  refer  to  heirs  of  Ann  Cornish,  as  the  persons  to  take  by 
force  of  the  immediate  devise.  4.  They  are  made  tenants  in 
common;  which  shews  that  they  are  not  to  take  by  descent, 
for  then  they  must  he  parceners.  The  word  heirs  therefore  b 
here  merely  descriptive  of  the  persons  to  take  afler  the  death 
of  Ann  Cornish;  and  they  must  all  take  as  tenants  in  fee- 
simple. 

(h)  Feanie  C.  R.  c  i.  i.  ▼.  p.  38,  and  was  decided,  that  a  devise  to  L.  for  life 

p.  79. — ^Thii  ii  the  rule  in  ShelUy*t  Case,  and  no  longer,  and  after  his  decease  to  Us 

1  Rep.  93 :  see  Hoffet  v.  Foorde,  poit,  698.  son,  and  for  default  of  such  issue  to  W., 

S.  P.  psr  Ld.  Manifield  in  Ewau  ▼•  A9tleyt  gave  L.  an  estate  tail.    There  is  also  a  fUl 

post,  521.  report  of  the  case  in  1  Lord  Ken.  298. 

U)  S.  P.  /MS/,  521.  (n)  2  Lev.  223,  T.  Raym.  278,  302, 

(Ar)  Ambl.  8,  in  which  Ld.  Hardwieke,  315,  T.  Jon.  1 14,  2  Show.  7 ;  and  affirmed 

C,  affirmed  the  decree  of  Ld.  Cowper,  C,  on  error  as  appears  from  S.  C,  Pollezfen, 

in  Bimm  or  Neweomtm  v.  Barkham,  2  582,  1  P.  Wms.  90,  F.  C.  R.  151. 

Vem.  729,  Prec.  Ch.  442,  461,  1  Stra.  85 ;  (o)  Cited  1  Ves.  S.  150,  F.  C.  R.  120. 

S.  P.  mUt  V.  Palmer,  pott,  687,  which  (p)  2  P.  Wms.  471,  and  Sir.  Cox's  note, 

see,  and  note,  ibid.  Id.  478. 

(0  1  Eq.  Abr.  184,  Feame  C.  R.  152,  {q)  Utt  a.  210,   2  Rla.  Comm.  84; 

cited  2  Stra.  731,  2  Lord  Raym.  1440.  Doe  v.  Bp.  ofLtatdi^,  2  N.  R.  506 ;  Doi 

(m)  3  Atk.  736,  2  Ves.  S.  225,  in  Cane. ;  v.  Harvey,  4  B.  &  C.  620,  7  D.  &  R.  78 ; 

5.  C,  1  Burr.  38,  in  B.  R. ;  S.  C.  3  Bro.  Bac.  Abr.  Gavelkind  (A).— -See  mon  as  to 

P.  C.  180,  in  D.  P. :  but  in  that  case  it  gavelkind  in  iDttonporl  v.  ryrrvl^fosf,  675. 
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*  Dbnmison,  J.,  accord. — ^This  is  the  plainest  case  I  ever  saw 
in  my  life. 

Foster,  J.,  absente. 

WiLMOT,  J.,  accord. — The  principle  that  must  govern  our 
interpretation  is  the  intent  of  the  testator.  This  will  be  best 
determined,  without  looking  into  a  multitude  of  cases.  I  am 
of  opinion,  that,  1.  The  testator  intended  his  niece's  children 
should  all  take  m  fee-simple,  as  tenants  in  common.  2.  This 
is  a  legal  intention,  and  dierefore  to  be  carried  into  effect. 
3.  This  intention  cannot  be  carried  into  execution  by  making 
the  niece  tenant  in  tail:  See  Palm.  359.  4.  As  the  estate  is 
not  to  be  divided  till  the  death  of  the  niece,  she  cannot  be  let 
in  to  an  equal  share,  as  tenant  in  common,  wiA  the  children. 
Verdict  entered  up  for  the  defendant  (r). 


3267 


(r)  This  case  i«  recogniaed  in  GoodHth 
V.  Herrings  1  East,  264,  273;  Doe  r. 
Smith,  7  T.  R.  531,  533;  Doe  ▼.  G(#, 
11  East,  668;  mnd  see  J^ery  t.  Hon^' 
wood,  4  Ifadd.  398,  Fearne,  C.  R.  148, 
et  seq,  (8th  ed.)  where  all  the  caaea  are 
collected,  and  Goodright  ▼.  White,  pott, 
1010.  But  in  a  late  case  Doe  dem.  Boe^ 
naUv.  Harvey,  4  B.  ft  C.  610,  where  there 
was  a  dense  of  gavelkind  lands  to  T.  C. 
for  fife;  remiunder  to  trustees  to  preserve. 
Sec  and  "  from  and  after  the  decease  of 
T.  C,  then  to  and  amongst  all  and  every 
the  heirs  of  the  body  of  the  said  T.  C,  as 
well  female  as  male,  lawfully  to  be  begot- 
ten, such  heirs,  as  well  female  as  male,  to 


take  as  tenants  in  common,  and  not  as 
joint  tenants,  and  for  default  of  such  is- 
sue," remahider  over:  it  was  held,  that 

T.  C.  took  an  estate  Uil.    Bayley,  J 

"  Doe  V.  Laming,  is  dbtinguishable  from 
the  present  case,  because  there  words  of 
limitation  in  fee  were  grafted  on  the  words 
hein  of  the  body,  and  they  could  not  have 
been  satisfied  by  an  estate  tail  in  the  an- 
cestor." Littledale,  J.—"  The  principles 
applicable  to  this  subject  must  be  consi- 
dered as  finally  settled  by  the  decinon  of 
the  House  of  Lords  in  Jeteon  v.  Wright, 
2  Bligh,  2:"  which  see,  where  all  the 
cases  are  referred  to,  and  which  overrules 
the  case  of  Doe  v.  Gqff,  11  East,  668. 


Lena 


Lamt. 


BoDLEY  r.  Bellamy. 

S,  C,  3  Burr.  1094. 

A.CTION  of  debt  on  a  bond  of  1000/.  conditioned  to  pay  Indian  faitereit, 
500/.  with  Indian  interest,  and  also  on  a  count  for  a  muiuaius  ^^^1  ^'^ 
for  600/(#).     In  Michaehnas  Term,  1756,  the  cause  was  tried  JSC^SngiSh' 

interest. 


(<)  It  appears  by  comparing  this  re- 
port with  that  in  S  Burr.  1094,  that  the 
defendant,  being  indebted  to  the  plaintiff 
in  515^  or  thereabouts,  had  given  him  a 
bond  at  Calcutta  in  the  penal  sum  of  103  U, 
and  that  the  legal  interest  there  u9Lper 
cent.  :  that  they  then  both  resided  there, 
and  the  plaintiff  continued  to  do  so.  The 
plaintiff  dedared  in  debt  for  15462.,  fdz. 
one  count  on  the  bond  for  the  penalty 
103R,  and  another  on  a  mutuatua  for 
5152.  The  cause  was  tried  in  M.  T.  1756, 
(in  Burr,  it  is  said  1759,  which  must  be 
a  mistake) ;  and  no  evidence  was  given  on 
the  count  fi>r  the  matea/iw;  in  &ct  the 
plaintiff  had  not  lent  the  defendant  any 
other  money  but  that  for  which  the  bond 
was  given:  however,  a  verdict  was  given 
generally  on  both  counts,  and  judgment 
entered  accordingly.  After  several  delays 
in  equity,  the  defendant  brought  a  writ  of 

VOL.  I. 


error  upon  that  judgment  in  the  Exche- 
quer Chamber,  where  it  was  affirmed,  and 
then  he  obtahied  a  rule  to  shew  cause, 
"  why,  upon  payment  of  the  whole  pe- 
nalty, the  costs  in  K.  B.,  and  the  costs  of 
the  writ  of  error,  execution  should  not  be 
stayed,  and  satisfaction  entered  on  the  re- 
cord." As  it  is  the  province  of  the  Court 
of  Exchequer  Chamber  to  award  interest 
(at  its  discretion)  from  the  time  of  signing 
judgment  below  to  the  time  of  affirmance; 
Welford^.  Daeidton,  4  Burr.  2127;  Shep- 
herd V.  Mackreth,  2  H.  Bla.  284;  the 
Court  of  K.  B.  had  no  power  to  give  in- 
terest between  the  time  of  signing  judg- 
ment and  affirmance;  but  as  the  plain- 
tiff had  an  equiuble  right  to  it,  and  the 
defendant  had  not  applied  in  time  to  rec- 
tify the  mistake,  by  which  tiie  plaintiff 
had  recovered  more  than  he  was  legally 
eotiUed  to,  but  had  used  vexatious  delays, 
F 
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BoDLBY       in  London^  and  a  general  verdict  for  the  plaintiff.     But  by 
^'  means  of  the  defendant's  delays^  by  injunction  bills,  &c.  the 

ELtAMY.  gj^  judgment  was  not  entered  till  this  Term,  which  was  for 
the  wnole  1500/.;  the  interest  due  having  now  exceeded  the 
penalty  of  the  bond.  Morton  moved  to  stay  execution,  upon 
payment  of  the  whole  penalty  and  costs,  because  no  evidence 
had  been  given  on  the  mutuatus.  But  Norton  for  the  plaintiff 
contended,  that  having  got  an  advantage  at  law,  which  the 
defendant  might  have  excepted  to  in  time,  he  shall  not  now 
be  stripped  of  that  advantage  by  the  interposition  of  the  Court; 
but  that  execution  shall  be  taken  out  for  the  whole  sum  bond 
fide  due« 

Lord  Mansfield,  C.  J. — When  a  judgment  is  once  ob- 
tained on  a  contract  carrying  forei^  interest,  the  subsequent 

]  *  interest  must  follow  the  rule  of  this  country.  In  like  manner, 
as  on  old  mortgages  bearing  six  per  cent,  interest:  Though 
Lord  Talbot  determined,  that  the  interest,  when  accumulated 
and  made  principal,  should  follow  the  nature  of  the  original 
debt;  yet  Lord  Hardwicke  afterwards  settled  it,  that  it  should 
only  bear  modern  interest  at  five  per  cent.  I  find  different 
rules  established  in  our  different  Courts,  with  respect  to  this 
matter  of  interest  on  sums  thus  accumulated  and  liquidated. 
The  question  principally  occurs  in  our  Courts  of  appeal  and 
error.  In  Parliament,  they  always  consider  interest  in  the 
quantum  of  costs,  which  is  always  some  specific  arbitrary  sum. 
In  writs  of  error  to  the  Exchequer  Chamber  {t)  fi-om  the  Court 
of  Exchequer,  they  always  compute  interest  to  the  day  of  af- 
firming  the  decree.  In  writs  of  error  from  hence  to  the  Ex- 
chequer Chamber  (t?),  or  in  this  Court  from  the  Common  Pleas, 
the  jpractice  has  been,  not  to  compute  interest,  unless  in  some 
special  cases,  such  as  Stra.  925.  I  think  the  practice  unrea- 
sonable.  Therefore,  in  this  case,  let  Indian  interest  run  to  the 

'  day  of  the  judgment,  and  from  thenceforth  only  five  per  cent* 
on  the  accumumted  sum  of  principal,  interest,  and  costs,  to  the 
day  of  execution;  and  let  execution  be  taken  out  to  the  amount 
of  the  whole  (u).  The  nature  of  the  contract  frimishes  this 
remedy;   since  an  action  might  be  brought  upon  the  judg- 

the  Court  aJQowed  the  former  to  avail  him-  29 ;  and  always  at  the  rate  of  5/.  per  ee»L 

self  of  that  mistake  to  have  execution  for  ibid, 

the  principal  and  interest,  ••  0.  Indian  in-  (v)  This  rule  for  allowing  interest  was 

terest  to  the  time  of  judgment  in  K.  B.,  afterwards  recognised  hy  Lord  Mmt^ld 

and  interest  at  5L  per  cent,  to  the  time  of  in  Zinek  ▼.  Langton,  3  Doug.  752,  n.  (3), 

Uking  out  execution,  upon  the  accumu-  where  it  was  decided,  that  a  Court  of  er- 

lated  sum.  ror  may  give  interest  as  damages  on  the 

(t)  Before  the  Lord  Chancellor,  Lord  sum  recovered  hy  the  original  judgment, 

Treasurer,  and  Judges  of  K.  B.  and  C.  P. ;  on  the  affirmance  thereof.    And  if  by  the 

2  Bac.  Abr.  481,  Error,  (I)  3.  course  of  such  Court  interest  is  not  c 


(v)  The  Court  of  Exchequer  Chamber  puted  m  the  aQowance  of  costs,  the  jury, 

is  bound  to  allow  double  costk;  but  it  is  in  an  action  on  the  judgment,  may  give  it 

discretionary  whether  interest  shall  be  al-  in  the  name  of  damages:  Per  BuUer,  J., 

lowed  or  not:  if  it  is,  it  is  referred  to  the  in  Bntunsh  v.  Shepherd,  2  T.  K.  79.    See 

clerk  of  the  errors  to  compute  it;  Shepherd  eAao  Frith  v.  Leroux,  Id.  57;   Saxelby^. 

V.  Maekreih,  2  H.  Bla.  284.    So  interest  Moor,  8  Taunt  51,  and  Tidd's  ft.  1230, 

is  allowed  there  on  a  judgment  of  Non  et  tea,  (ed.  1821). 
prot,i   Sjfke*  v.  Harriton,    1  Bos.  &  P. 
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ment  {w),  without  having  recourse  to  the  mutuaius ;  for  I  should       Bodlbt 
not  care  to  have  the  justice  of  this  Court  depend  upon  a  blun-      ^^  •• 
der  in  entering  the  verdict.  ^    "   ^     ' 

DsNNisoN  and  Wilmot,  Js.  (Foster  itbsenie)^  (iccord. 

N.  B. — Mr.  Marian  sent  privately  to  the  clerk  of  the  rules, 
that  he  would  take  nothing  by  his  motion.  60  no  rule,  I  ap- 
prehend, was  drawn  up. 

(w)  In  wliich  tue  interest  would  be  re-  mpon  a  judgment,  though  a  judgment  upon 

coTerable  beyond  the  penalty;  for,  as  Ld.  the  bond  and  beyood  the  penalty.    Such 

KenyoH  obsenred,  after  judgment  recorer-  cases  hare  occurred;  where  there  has  been 

ed  iraiuU  in  rem  judicatam ;  BPClare  v.  great  delay  by  writs  of  error,  &c.  as  in 

Dutikint  1  East,  436.   The  rule  now  esta-  Bodley  r,  Bellamy,   But  it  is  notof  conxM 

blished  seems  to  be,  that  iu  a  proceeding  in  every  case."     Ex  parte  Riuhforthf  10 

upon  the  bond  itself,  no  interest  is  allowed  Ves.  Jun.  409 ;  Heford  t.  Jlger,  1  Taunt 

beyond  the  penalty,  except  under  special  218]  Skuit  r,  Procter,  2  Marsh.  226.  See 

drcumstances;  Clarke  ▼.  Seton,  6  Ves.  J.  also  the  observations  of  Shr  W.  Grant  in 

411,  where  all  the  cases  on  this -point  are  darfre  t.  Lord  Abingdon^  17  Ves.  Jun. 

considered.     There  Sir  W,  Grant,  M.  R.  106,  and  Atkimtm  t.  Atkuuon,  1  Ball  & 

observed, — **  I  do  not  say  there  are  not  Bea.  238, 
cases  in  which  interest  m^  be  allowed 


The  King  r.  De  Tessieb. 

The  defendant  was  a  young  merchant  of  London,  who  was  Judgment  for 
convicted  on  an  information  for  contriving  and  effecting  the  r^^'^fS^**^ 
escape  of  several  French  prisoners  of  war  {jc).  It  was  ♦  pressed  l^  ^t^^A- 
by  the  commissioners  of  that  department,  to  make  him  a  pub-  goners.     ' 
lie  example;  but  he  represented  to  the  Court,  that  any  corporal 

13unishment  or  imprisonment  might  prejudice  him  in  nis  way  of 
ife,  that  he  was  sorry  for  his  offence,  and  ready  to  pay  any 
pecuniary  fine  that  the  Court  should  award.  The  Court  fined 
nim  50/.,  absente  Faster,  J. 

(x)  Penons  aiding  prisoners  of  war  to  escape  are  now  liable  to  seven  or  IbnrtecB 
years  transportation,  by  52  0. 3,  c  156. 


The  Kino  v.  Dr.  Smollet. 

S,  C,  8  Burr.  1313,  but  not  S.  P. 

The  defendant  was  a  nominal  physician,  in  the  booksellers*  ludgmetftfor a 
pay;  and  was  convicted  on  an  iniormation,  for  writing  a  libel  P"^**™>*** 
against  Adnural  Knowles,  in  the  Critical  Review.  He  declared 
liis  sorrow  for  his  offence,  that  he  had  offered  the  Admiral  rea- 
sonable satisfaction,  which  was  refused;  and  was  now  ready  to 
do  as  the  Court  should  think  proper.  The  Court  {absenie 
Faster y  J.)  fined  him  100/.  imprisoned  him  for  three  months^ 
and  ordered  him  to  find  security  for  the  good  behaviour  for 
seven  years,  himself  in  500/.  and  two  sureties  in  9SKSL  each. 
And  Lord  MansAeld,  C.  J.,  added,  that  his  submission  had 
had  its  efiect  witn  the  Court. 

P2 
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The  Kino  r.  Captain  Falkinoham. 

Fine  for  dis-  ThE  defendant  was  Captain  of  a  man  of  war,  and  was  brought 
^ng  aa*a-  ^^  ^^  ^^^  attachment,  for  not  only  disobeying  an  habetu  carpus 
*^^'^****'  for  delivering  an  impressed  sailor,  but  also  impressing  four  of 
the  boat's  crew,  which  brought  the  writ.  He  had  agreed  with 
the  injured  partie3  for  their  private  satisfaction;  and  the  Court 
{absente  Foster,  J.)  were  pleased  to  consider  the  public  offence 
as  a  mere  inadvertence;  otherwise,  they  said,  a  fine  of  2000L 
had  been  formerly  set  on  such  an  occasion;  and  dismissed  the 
Captain,  on  payment  of  a  fine  of  10/.  (y). 

(y)  See  GuctPs  Cm.,  ama,  251. 
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Yates  r.  Carlisle  et  al\ 
Court  wiUoen-    REFERENCE  to  the  Master,  to  report,  by  whose  fault  the 
cemry  ioDffti^     pl®*dings  were  extended  to  so  enormous  a  length.    He  re- 
of  pleading.        ported  this  to  be  an  action  of  trespass,  battery,  and  false  im- 

5risonment,  against  eight  defendants,  commenced  A.  D.  1751 : 
'hat  in  tbe  declaration  there  were  three  counts  for  the  tres- 
pass, and  two  for  false  imprisonment :  That  there  were  twenty- 
seven  several  pleas  of  justification  by  these  several  defendants; 
which,  with  replications,  traverses,  novel  assignments,  and 
other  engines  oi  pleading,  amounted  at  length  to  a  paper  book 
of  near  two  tiiousand  sheets,  which  was  brought  into  Court.  He 
was  of  opinion,  that  the  faidt  lay  principallv  in  the  length  and 
intricacy  of  the  declaration;  the  action  being  only  brought  to 
try,  whether  the  freeholders  and  copyholders  of  the  manor  of 
EUerton  in  Yorkshire  (whereof  Luke  Robinson,  Esq.,  a  bar- 
rister, was  lord,  in  right  of  his  wife)  were  entitled  to  common 
in  a  ^ound  called  the  inclosure.  That  the  declaration  was  so 
catchuig,  by  running  changes  upon  the  several  defendants,  and 
the  several  names  of  this  ground,  that  it  was  necessary  for  the 
defendants  to. guard  everv  loophole,  which  made  their  pleas  so 
various  and  so  long.  That  Robinson  had  declared,  he  had 
drawn  the  declaration  in  this  manner  on  purpose  to  catch  tiie 
defendants,  and  that  he  would  scourge  them  with  a  rod  of 
iron.  That  in  another  cause  for  the  same  question,  brought 
against  the  same  defendants  (in  Robinson's  own  name),  the  art 
was  so  far  improved,  that  the  paper  book  woidd  amount  to 
three  thousand  sheets. 
[  •271  ]  *JgflWwfta,  in  praprid  persond,  shewed  cause  asidnst  this 
report,  no  other  counsel  carina  to  be  employed;  and  insisted, 
he  had  a  riffht  to  do  what  he  had  done,  and  that  he  thought 
the  whole  declaration  necessary.     The  Court  strongly  inclined 
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to  fix  some  heavy  censure  upon  1ma{a\  but  desired  that,  pre- 
viously, the  question  of  right  might  be  tried:  and  it  was  re- 
coinmended  by  the  Court  to  Seneant  Hewitj  ex  parte  Robin^ 
son,  and  Mr.  Winn^  for  the  detendants,  to  settle  an  issue  for 
that  purpose;  which  they  did  the  next  day,  in  a  quarter  of  a 
sheet  of  paper;  and  it  went  down  to  be  tried  on  the  northern 
circuit.     Vid.  Trinity  Term,  1 761 ,  post,  291 . 

(a)  Aa  to  the  length  of  modern  pleadings,  lee  Hale's  Hist  C.  L.  by  Rnnningtoo^ 
911,  S12,  n.  (a),  ed.  1820. 


Maxwell  ».  Mayre. 

S.  C.  2  Burr.  1026,  not  S.  P.;  S,C,  Z  Bnir.  1314. 

XRESPASS  by  a  Scots  pedlar  (&)•    The  question  was,  whe*  Oh.  Whether 
ther,  under  the  articles  of  Union,  he  was  exempted  from  the  •  Scots  pedlar 
Hawker's  Act,  5  Anne,  c.  19;  so  as  to  trade  by  whoksak  with  ^^IrtiSSby 
Scotch  linen  manufactures  in  England.  wholesale  in 

Aston,  for  the  plaintiff. — In  the  statute  S  &  4  Anne,  c.  4,  Enghmd  with- 
there  is  a  clause,  sect.  14,  which  priTileges  all  persons  trading  outUcencet 
by  wholesale  in  the  linen  and  wooUen  manufactures  of  this 
kingdom.  Then  comes  the  statute  of  Union  (c),  which  unites  the 
two  kingdoms.  Now,  therefore,  Scots  manufactures  are  the  ma- 
nufactures of  this  kingdom.  England  as  a  kingdom  is  no  more. 
The  4th,  6th,  and  18th  articles  of  the  Union  communicate  the 
same  rights,  as  to  trade,  throughout  the  whole  united  kingdom. 
The  ^m  article  vacates  all  laws  inconsistent  with  the  Union.  The 
place  of  the  vendor's  nativity  is  immaterial.  We  insist,  that  a 
native  of  Reading  may  sell  Scots  manufactures  by  wholesale. 
Cases  happening  under  subsequent  statutes,  which  fall  within 
the  reason  of  antecedent  ones,  are  subject  to  the  penalties  or 
privileges  of  those  antecedent  statutes.  Plowd.  127,  Case  of 
Statute  of  Acton  Bumel  and  Statute  de  Mercatoribus; — of 
Statute  of  Wills  and  Statute  of  Jointures,  12  Mod.  485,  ♦486,  [  •272  ] 
Lord  HoWs  argument;  Buckley  and  Thomas,  Plowd.  120, 
Welch  sheriffs  subject  to  the  penalties  of  23  Hen.  6,  for  a 
false  return;  though  united  to  England  so  late  as  27  Hen.  8. 
In  that  case,  the  defendant  was  subjected  to  a  penalty;  in  this, 
the  plaintiff  claims  an  exemption  from  a  penal  law.  5  Co.  49  b, 
Vaughan's  Case,  Resolution  2,  All  the  statutes  of  Jeofails 
extend  to  Wales,  because  made  parcel  of  England.    Stat. 

{h)  The  pUiintiff  was  a  native  of  Scot-  1  Burr.  609.  A  licensed  auctioneer,  sell- 
land,  carrying  linen  goods,  of  the  manu-  ing  goods  on  commission  at  diflbrent 
lactare  of  Scotland,  from  town  to  town  in  towns  by  rstatf,  or  by  auction,  must  take 
England,  and  exposing  them  to  sale  in  a  out  a  hawker's  and  pedlar's  license ;  it. 
room  in  each  town  by  whoUtaU  only.  t.  Tumgft  4  B.  &  A.  510;  Omm,  q.  t. 
The  defendant,  a  justice  of  peace,  con-  t.  Kb^^  Id.  517,  S.  P.  And  see  AlUm  ▼. 
victed  him  for  not  producing  a  license,  and  SpatkhaU^  1  B.  ft  A.  100. 
issued  his  warrant  to  distrain,  on  which  (e)  5  Anne,  c.  8.  See  Seij.  Running- 
the  present  action  was  brought  A  C.  ton's  note  (c),  Hale's  Hist  C.  L.  886  (ed. 
3  Burr.   1314.     See  also  ii.  ▼.  LUtk,  18S0};  lBLComm.95. 
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Mixirni.     20  Oeo.  9,  c  4^(d),  (the  Glass  Act),  declared,  dmt  wfaerever 

*■  England  is  mentioned  in  any  act  of  Parliament,  it  did  always 

y'*    '  extend  to  Wales.     See  also  statute  7  Arnie,  c.  21,  Preamble* 

Saxby's  Book  of  Customs  says,  the  word  **  England"  must  be 

changed  into  Britain,  in  all  clauses  touching  the  revenue,  by 

virtue  of  the  Union.     Bum*s  Justice,  Introd.  21,  pi.  23,  same 

Joint.  These  shew  general  usage  and  received  opinion. — 
nfra  hoc  regnum,  since  the  Union,  always  taken  to  include 
Scotland;  therefore  in  indictments  for  trading  contrary  to  the 
5  Eliz.  (e),  the  words  Infra  hoc  regnum  have  been  held  bad, 
since  the  Union  (/)•  06/.  That  by  statute  4  Geo.  1,  c.  6, 
vendors  of  English  bone  lace,  by  wholesale,  are  declared  not 
to  be  within  the  Hawkers'  Act;  and  thence  argued,  that 
vendors  of  Scots  bone  lace  are  not  included.  Answ.  This  is 
only  a  description  of  the  species  of  manufacture  (as  China  ware. 
Delft  ware,  Dutch  tea-kettles,  &c.)  originally  invented  in  Eng- 
land, but  now  carried  on  elsewhere. 

Norton,  for  the  defendants. — General  rules  of  construction 
are  these: — 1.  Where  many  laws  relate  to  the  same  thing,  the 
best  way  is  to  consider  them  as  one  law.  2d.  You  can't  take  a 
part  of  a  law,  and  reject  the  rest.  3d.  Exemptions  from  a  law 
can  only  be  co-extensive  with  the  law  itself.  Thus,  where 
provisoes  are  made  by  way  of  exception,  the  exceptions  can 
only  extend  to  those,  who  would  otherwise  be  the  objects  of 
the  general  enacting  part.  Let  us  attend  to  the  history  of  this 
[  ♦273  ]law.  •Itb^anhiTW.  3.— 8,&9W.  3,  c.26,gavethefirst 
duty  on  hawkers  and  pedlars;  9  &  10  W.  3,  c.  27(g),  is  now 
the  standing,  law.  In  12  W.  3,  duty  continued  to  1706:  and 
to  1710,  by  the  3  &  4  Anne,  c.  4,  which  recites  doubts  con- 
eeming  the  linen  and  woollen  manufactures  of  this  kingdom, 
and  exempts  them  from  taking  a  license.  In  5  Anne,  c.  8,  the 
Act  of  Union:  before  which  the  manufactures  of  Scotland  were 
-  certainly  liable  to  penalties.  Regulations  of  particular  modes 
and  branches  of  private  trade  are  local,  and  confined  to  this 
kingdom  of  Englandif  The  Hawkers'  Act  not  once  noticed  in 
the  Act  of  Union:  but  in  art.  18,  this  difference  is  expressly 
taken  between  a  general  and  private  right:  and  particular  pro- 
visions are  made  for  the  importation  of  cattle,  and  the  manu- 
facture of  cotfse  cloth.  5  Anne,  c.  19  (subsequent  to  the 
Union)  continues  the  duties  on  hawkers  for  ninety-six  years 
from  1710. — 1  Geo.  1,  c.  12,  makes  the  duty  perpetual.  Nei- 
ther of  them  extend  it  to  Scotiand.  Would  the  Scots  have 
the  benefit  of  the  exemption,  and  not  bear  the  burden?  Here 
the  three  propositions  before  laid  down  will  apply.  The  con- 
struction contended  for  would  demoUsh  half  of'^the  revenue. 


The  4  Geo.  1,  c.  6,  concerning  English  bone  lace,  is  a  legisla 
tive  exposition  of  the  Act  of  Union,  so  far  as  relates  to  thi 

(cOSectS.        „       „     ^_  147,172.    8«e  20  VIn.  Abr.  835,  lV«fe, 

(«}  C.  4.    See  it.  t.  PemUrtw,  onU^     (K),  pi.  18. 

?V\    »        »^-^    .  !>  .    tr  «  ^^^  Repealed  by  50  G.  8,  c.  4!,  which 

C/)   R.  V.  Brtoi,  2  Barnard.  K.  B.     contaiin  tlie  regulatiQiif  now  In  fime. 
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pointy  and  shews,  that  a  distinction  may  still  be  made  between  MAzwsLt 
English  and  Scots  manufactures.  *• 

This  being  a  very  general  question,  Curia  (ulvisare  vult.         ^  Maykb. 
See  P.  2  Geo.  S,  post,  364. 


The  King  v.  Wheatley. 

5.  C.  S  Burr.  1125. 

JDEFENDANT  was  indicted,  for  that  he,  being  a  common  DeHTering  leu 
brewer,  and  intending  to  deceive  and  defraud  one  Richard  b^r  than  con- 
Webb,  delivered  to  him  sixteen  gallons,  and  no  more,  of  amber  S^^^^*® 
beer,  for  and  as  eighteen  gallons,  which  wanted  two  gallons  of  not  indktaUe. 
the  due  measure  contracted  to  be  delivered;  and  received  1 5s* 
for  the  same;  to  the  evil  example,  &c.  and  against  the  peacci 
&c.    After  conviction  before  Lord  Mansfield,  C.  J.,  at  Oruild- 
hall; 

'^Morton  moved  in  arrest  of  judgment,  that  this  was  not  an  r    •274    1 
indictable  offence,  being  merely  a  breach  of  civil  contract,  and 
not  a  selling  by  false  measure:  and  cited  K.  and  Gombroon^ 
H.  ^Geo*  2{h)'y  a  case  in  point:  the  indictment  there  was 

2uashed.  K.  and  Driffield,  H.  27  Geo.  2(i)\  indictment  for 
^  audulently  selling  a  quantity  of  coals,  as  two  bushels  accord- 
ing to  the  standard  in  the  Exchequer. — Quashed.  K.  and 
Harman  Heath;  indictment  for  selling  seventeen  gallons  and 
an  half  of  Geneva,  as  and  for  nineteen  gallons. — Quashed,  be- 
ing only  a  breach  of  civil  contract.  Perhaps  it  will  be  said, 
none  of  these  indictments  were  supported  or  argued ;  but  that 
[is]  no  legal  objection,  [for]  the  Court  won't  quash,  unless  upon 
the  &ce  of  them  [they  are]  quashable.  The  conclusion  rather 
is,  that  they  were  looked  upon  as  not  defensible.  The  Court 
is  the  more  strict  upon  indictments,  because  this  mode  of  pro- 
secution (when  adopted  instead  of  a  civil  action)  admits  the 
mrty  complaining  himself  to  be  a  witness.  In  all  Tremaine's 
Precedents,  title  Cheat,  not  one  indictment  for  this  offence,  un- 
less where  coupled  with  a  conspiracy  or  false  token. 

Yates  on  the  same  side. — Wronff,  alone,  will  not  warrant  an 
indictment;  it  must  be  accompanied  with  a  deceit,  and  such  a 
one,  as  shews  a  general  plan  of  imposing  upon  the  public.  Here 
is  no  charge  for  using  false  measures,  but  only  for  hot  deliver- 
ing the  quantity  agreed  on.  The  defendant  has  delivered 
fewer  gallons;  non  constat,  that  he  used  a  false  gallon  measure. 
In  the  most  common  way  of  cheating  now  practised,  that  of 
jockeyship,  an  action  always  lies,  not  an  indictment. 

Norton,  in  support  of  the  indictment,  argued,  that  after  a 
verdict  the  Court  will  do  what  it  can,  to  support  an  indict- 
ment. All  offences  of  a  public  nature  are  indictable.  This 
is  done  in  a  course  of  trade.  The  defendant  [is]  stated  to  be 
a  common  brewer:  no  rule,  that  because  an  action  may  be 

(A)  Or  ComtfTum,  1  Wils.  301.  (i)  Say.  146. 
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Thb  Kino  brought,  therefore  an  indictment  cannot.  None  of  the  cases 
cited  were  after  verdict.  After  verdict,  I  may  suppose  any 
fact  consistent  with  the  indictment.  I  mR  therefore  suppose 
the  fraud  to  have  been  committed  by  using  a  false  and  de- 
[  *275  ]  ceitftil  cask,  which,  in  truth,  was  the  real  case.  •The  words, 
as  and  for  eighteen  gallons,  are  large  enough  to  found  a  charge 
of  false  measure.  In  all  the  cases  cited  for  the  defendant,  the 
point  was  never  mooted  in  one  of  them.  (Note,  Wilmot,  J., 
said,  that  the  King  and  Gombroon  was  litigated,  according  to 
his  note  of  it,  and  many  cases  cited.) 

Lord  Mansfield,  C.  J. — I  wish  this  indictment  could  be 
supported,  because  the  offence  is  a  common  practice;  and  in 
this  case,  I  remember  it  appeared  to  have  been  done  knowingly. 
In  all  criminal  proceedings,  I  think  the  settled  forms  of  utw 
should  be  strictly  adhered  to;  in  tliis  case,  the  law  is  already 
settled,  and  I  think  upon  very  wise  foundations.     If  any  dis- 
tinction is  made  between  quashing,  and  arresting  judgment, 
2^ra?^h'  ^**  ^^  quashing  is  the  strongest  way;  because  the  indictment 
ttroDgerthanar-  must  be  very  grossly  bad,  to  nave  the  Court  quash  it  at  once. 
resting  judg.      No  latitude  of  Construction,  no  intendment  of  law,  can  go  to  any 
"•"*•  thing,  but  what  is  contained  in  the  indictment.    The  whole 

must  be  supposed  true,  as  it  stands;  for  a  motion  in  arrest  of 
judgment  is  in  the  nature  of  a  demurrer. 

I  think  this  case  not  indictable;  it  only  amounting  to  unfair 
dealing  with,  and  an  imposition  on,  a  private  man ;  whose  own 
carelessness  it  was  not  to  measure  tne  cask.  All  indictable 
cheats  are  where  the  public  in  general  may  be  injured ;  as  by 
using  false  weights,  measures,  or  tokens; — or  where  there  is  a 
conspiracy.  None  of  these  are  laid  in  this  indictment.  Many 
stronger  cases  than  this  (that  of  jockeyship(A:)  in  particular)  are 
not  indictable.  M.  6  Geo.  1,  K,  and  Wilder;  the  defendant,  a 
common  brewer,  was  indicted  for  selling  ale  in  casks  marked  as 
containing  so  many  gallons,  when  in  fact  they  contained  only 
so  many.     The  Court  unanimously  quashed  the  indictment 

Dennison,  J. — Of  the  same  opinion.  What  is  it  to  the  pub- 
He  whether  Richard  Webb  has,  or  has  not,  his  eighteen  gal- 
lons of  amber?  The  Court  will  lean  against  such  indictments, 
because  (as  rightly  observed)  they  alter  the  course  of  the  law, 
by  making  the  prosecutor  a  witness.  In  Qu.  and  Macartney^ 
indictment  quashed,  because  no  false  tokens  (/).    In  Qti.  and 

{Ic)  '*  The  selUng  an  unsound  bone  as  that  it  was  good  wine,  whereas,  In  fact,  U 

and  for  a  sound  one  is  not  indictable:  the  was  not  drinkable  or  wholeeome:  but  it 

buyer  should  be  more  upon  his  guard;"  appears  from  Ld.  Raym.  11S4,  thatjudg- 

Per  Lord  Monoid,  S,  C,  2  Burr.  1128.  ment  was  given  for  the  Crown.     Lotd£/- 

An  indictment  will  not  lie  for  a  deceitful  lenborough,  speaking  of  that  case,  said; 

warranty  and  representation  of  the  Mmnd-  **  Was  not  that  a  case  of  conspiracy  f  At 

ness  of  a  horse,  without  evidence  o{  concert  any  rate  the  cheat  was  eftcted  by  means 

between  the  parties  to  eflfectuate  a  fraud;  of  bartering  pretended  port  wine,  wlucfa 

J2.  V.  PyweU,  1  Stark.  R.  402.  the  indictment  alleged  was  not  wholesome 

(0  Reg.  V.  Macarty  4*  Fordenhmrghf  2  or  fit  to  drink :  and  the  vending  of  sudi  an 

Ld.  Raym.  1179,  6  Mod.  301,  Ca.  »emp.  article  for  drinking  is  dearly  indictable:'* 

Holt,  800.     They  were  indicted  tor  bar-  in  A.  v.  iSlncOerm,  6  East,  133 :  and  set 

terii^  Fdrtugal  wine  for  hats,  affirming  the  obaervationa  in  2  East,  P.  C.  S24. 
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^ Jones i  Lord  Raym.  1013 (i?i), quashed  for  the  same  reason: 
Holt  said,  shall  we  indict  one  man  for  making  another  a  fool? 

Foster,  J. — Same  opinion.  K.  and  Wilder  is  a  very  strong 
case: — too  strong  a  case.  For  there  were  false  tokens,  which 
do  not  appear  in  the  present  (n). 

WiLMOT,  J. — Imposition,  against  which  common  prudence 
may  guard  a  man,  is  not  indictable;  but  where  it  is  accompa^ 
nied  by  so  cunning  and  artful  a  contrivance  that  a  wise  man 
may  be  easily  deceived,  it  is  otherwise.  K.  and  Pinkney^  P. 
6  Geo.  2(o);  indictment  for  selling  a  sack  of  com,  which  he 
falsely  affirmed  to  contain  a  Winchester  bushel,  quashed.  The 
Court  said,  if  a  shopkeeper  warrants  a  piece  of  cloth  to  contain 
six  yards,  and  it  does  not,  it  is  not  indictable;  because  the  buyer 
should  see  it  measured.     Of  the  same  opinion. 

Judgment  arrested  per  tot.  Cur^{p). 
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(»)  Salk.  379,  8,  C,  Jones  came  to  A. 
and  received  £20,  ftbely  pretending  tbat 
B.  had  sent  him.  See  /L  y.  Murray^  % 
Stra.  1127 ;  Bryan' t  Ca.,  2  Stnu  866. 

(n)  "Possibly  the  Court,  in  deciding 
the  case,  thought  that  those  marfcj,  not 
having  even  the  semblance  of  any  public 
authority,  but  being  merely  the  private 
marks  of  the  dealer,  did  in  eflfect  resolve 
themselves  into  no  more  than  the  dealer's 
own  affirmation,  that  the  vessels  contained 
the  quantity  for  which  they  were  marked ;" 
2  East,  P.  C.  820. 

(o)  2  East,  P.  C.  820 ;  where  the  Court 
alio  said,  "  if  a  person  selling  com  should 
measure  it  in  a  bushel  short  of  the  statute 
measure,  or  should  measure  it  in  a  fidr 
bushel,  but  put  sometiiing  into  the  bushel 
to  help  to  fill  it  up,  he  might  be  hidicted 
fat  the  cheaL" 

(p)  This  Case  of  R,  v.  Wheatley,  is  con- 
sidoed  a  leading  one  on  the  subject  of 
cheats  and  frauds  at  common  law :  '*for  it 
seems  to  have  clearly  established  the  true 
boundary  between  those  frauds  that  are, 
and  those  that  are  not  indictable  at  com- 
mon Uw:"  Per  Lord  Kmycm,  6  T.  R. 
569.  "  The  true  definition  of  cheats  and 
frauds  punishable  at  common  law  is :  The 
fraudulent  obtaining  the  property  of  an- 
other, by  any  deceidbl  and  illegal  practice 
or  token  (short  of  felony)  whkh  t^eeit,  or 
may  affect  the  public;"  2  East,  P.  C.  818; 
adopted  in  2  Russell's  Cr.  and  Misd.  1374. 
Thus  an  indictment  lies  for  cheats  against 
public  justice :  See  Omealy  v.  NeweU,  8 
East,  364,  and  cases  there  referred  to; 
Fmocetfe  Ca.  2  East,  P.  C.  862 :  so  for 
supplying  prisoners  of  war  with  unwhole- 
noae  food;  Treevet^  Ca.,  2  East,  P.  C. 
821 :  so  for  supplying  Chelsea  Asylum 
with  unwholesome  bread ;  R.  v.  Dixom^  4 
Camp.  12,  3  M.  &  S.  11.  Soagainst  per^ 
SODS  in  official  situations  for  rendering  false 
accounts,  relating  to  the  public  revenue;  JL 
V.  Bemhridget  dted  in  6  East,  136,  22 
Howell*s  St  Tr.  1:  so  against  overseers  and 


other  parish  officers  fi>r  frauds  practibed  by 
them  upon  the  public,  under  colour  of  their 
office;  it.  V.  Cmmmhtge^  5  Mod.  179;  B. 
V.  Martith  2  Camp.  268 ;  R.  v.  Mmister  of 
St.  Botolph*t,  poet,  443 ;  A.  V.  Tarramt,  4 
Burr.  2106.  So  cheats  by  means  of  lalse 
weights  or  measures  are  indictable,  as 
clearly  aflbcting  the  pnblle ;  as  selling  cloth 
with  the  Alnager's,  or  other  public  seal  or 
mark  counterfeited  thereon ;  EdfcanU^  Ca.» 
Trem.  P.C.  108;  WorreWt  Ca.,  Id.  106; 
Pmkney'e  Ca.,  tupra.  This  definition  was 
recogniied  in  the  following  case,  where  a 
pavmbroker  was  indicted  for  selling  a  gold 
chain  under  the  sterling  alloy,  as  and  ibr 
gold  of  the  true  standard  weight,  and 
the  offence  was  held  not  to  be  indictable. 
iAvd  Jfoii^Msaid,  "It  is  certsinly  an 
imposition ;  but  I  indine  to  think  it  is  one 
of  those  frauds  only,  which  a  man's  own 
common  prudence  ought  to  be  suffident  to 
guard  him  against,  and  which,  therefore,  is 
not  indictable;  but  the  party  injured  is 
left  to  his  dvil  remedy."  Aetoiit  J.,  refer- 
ring to  it  V.  fVheailey:  "I  rather  think 
this  is  a  private  cheat :  it  is  not  selling  by 
false  measure,  it  is  only  selling  under  the 
standard;"  A.  v.  Bowery  1  Cowp.  823. 
On  this  case,  Mr.  East  observes,  "if  the 
stamps  or  marks  required  by  the  statute  on 
pUte  of  a  certain  aUoy  had  been  fiilsely 
used,  it  should  seem  that  an  indictment 
might  have  been  sustained;"  2  East,  P.  C. 
820  (b).  "  To  make  an  ofibnce  indict- 
able at  common  law,  it  must  be  public 
in  its  nature.  And  the  dbtinction  which 
has  been  taken  in  the  case  of  using  false 
weighu  and  measures,  shews  it  more 
clearly  than  any  other.  If  a  person  sell  by 
false  weights,  though  only  to  oue  person, 
it  is  an  indictable  offence:  but  if,  without 
fidse  weights,  he  sell  to  many  perMos  a 
less  quantity  than  he  pretends  to  dO)  it  is 
not  indictable :"  Per  BuUer,  J.,  hi  Ymm^e 
Ca.,  3  T.  R.  104.  Those  cases  of  cheats 
and  frauds  in  private  translations,  which 
have  been  held  hidlctable,  wiU  prove  on 
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Ths  Kiho       examination  to  have  amounted  to  oonapi-- 
V,  racy  or  foxgery,  which  are  sabstantive  of- 

Whbatlby.      fences  iu  themselves ;— see  2  East,  P.  C. 

^  •        V  '    817-   It  is  also  necessary  that  the  cheat  or 

fraud  should  have  been  effected  by  a  £ilae 
token,  and  not  by  a  bare  lie  or  afiBnnatlon ; 
see  R,  ▼.  Lewis,  Say.  205 ;  Reg*  v.  Jones, 
supra  g  Reg,  v.  Hannan,  6  Mod.  311 ;  Ne* 
hl^s  Ca.,  Salk.  151 ;  A.  ▼.  Brytt»,  2  Stra. 
866 :  nor  by  a  token  of  no  more  credit 
than  an  assertion,  as  by  a  check  upon  a 
bank,  on  which  the  defendant  knew  he  had 
no  authority  to  draw;  Lara*s  Ca.,  6  T.  R. 
565,  2  Leach,  C.  C  647;  see  Wilder' sCsl., 
supra,  and  R.  v.  Qibhs,  1  East,  173,  and 
the  notes.  But  a  similar  offence,  by  means 
of  a  check,  was  held  indictable  under  30  G. 
2,  c.  24 ;  R.  ▼.  Jackson,  3  Camp.  370.  So 
a  miller  u  not  indictable  for  detaining  a 
certain  quantity  of  wheat,  sent  to  be  ground, 
it  being  a  matter  of  a  private  nature ;  Chan  • 


fw^#  Ca.,  2  Stra.  793.  So  where  a  n^Der 
received  good  barley  to  grind,  and  return- 
ed bad  and  musty  meal,  it  was  held  not 
to  be  an  indictable  ofllbnee. — Lord  BUeu- 
horoughi  *'  If  the  case  had  been  that  this 
miller  was  owner  of  a  soke-miU,  to  which 
the  inhabitants  of  the  vicinage  were  bound 
to  resort  in  order  to  get  their  com  ground, 
and  the  miller,  abusing  the  confidence  of 
this  his  situation,  had  made  it  a  colour  for 
practising  a  fraud,  this  might  have  pre^ 
sented  a  diflbrent  aspect;  but,  as  it  now  b, 
it  does  not  seem  to  be  more  than  the  case 
of  a  common  tradesman,  who  ii  guilty  of  a 
fraud  in  a  matter  of  trade  or  dealing,  such 
as  is  adverted  to  in  it.  ▼.  yF%efil2ry,and  the 
other  cases,  as  not  being  indictable ;  R,  v. 
Haynes,  4  M.  &  S.  214.  See  1  Hawk.  P. 
C.  c.  71,  s.  2,  East,  P.  C.  821 ;  2  Ruse.  C. 
&  M.  1361,  and  A.  v.  Rispdi,  post,  368. 
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Hamilton  v.  Mendez. 

S,  C,  2  Burr.  1198. 

Insured,  who      A.CTION  OH  a  policy  of  insurance.   Special  case.  Ship  Selby, 
S^^t^UTfor  ''^^^^^'^  ^^  *^"»  valued  at  1200/.  was  insured  from  Virginia  to 
the^actaaUmsM  London  on  the  common  peril,  at  fifteen  guineas  per  cent,   De- 
the  time  of  his     fendant  underwrote  100/.   Plaintiff  had  an  interest  in  the  ship, 
abandonment     Qn  12th  March,  1760,  she  sailed  from  Virginia.  On  6th  May, 
[    ♦gTT    ]  was  taken  by  the  Aurora  *  privateer,  who  took  out  seven  hands 
out  of  nine  that  were  on  board,  and  put  a  prize-master  on  board 
to  carry  her  to  France.     On  23d  May,  she  was  retaken  off 
Bayonne  by  the  Southampton  man  of  war,  and  brought  into 
Plymouth.    On  23d  June,  plaintiff,  who  lived  at  Hull,  gave  or- 
ders to  abandon  his  interest.     His  agent,  on  26th  June,  ac- 
quainted the  defendant  with  these  orders.     Defendant  refbsed 
to  pay  for  a  total  loss,  but  offered  to  pay  average,  salvage  and 
all  losses  and  expences.     On  19th  August,  she  was  brought 
into  the  port  of  London  by  order  of  the  owners  of  the  cargo  and 
the  recaptors.     It  was  also  stated,  that  the  ship  sustained  na 
damage  in  the  hands  of  the  enemy. — Qtt.  Whether,  on  the  23d 
or  26th  June,  the  plaintiff  had  a  right  to  abandon  the  ship  and 
recover  for  a  total  loss  or  only  for  an  average  loss.    Damages 
in  the  former  case,  98/.;  in  the  latter,  only  10/. 

This  case  was  argued  in  this  Term,  by  Morton  for  the  plAin- 
tiff,  and  Aston  for  the  defendant ;  and  again  in  Trinity  Term 
following,  by  Norton  for  the  plaintiff,  and  Gould  for  the  de- 
fendant. 

Morton  argued,  that  notwithstanding  stat.   19  Geo.  2(a), 

(a)  C.  37,  s.  1.   This  act  does  not  ex-      Doug.  Z15\  Per  Lord  Kenyon,  m  Crmfiri 
tend  to  insurances  of  foreign  property  and      v.  Hunter,  8  T.  R.  23. 
on  foreign  ships;  Tkellussonv.FXetcher,! 
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there  was  no  oecasioti  to  have  the  property  of  the  insured  va-     Hamilton 
lued  afterwards,  in  case  of  a  loss.     If  he  proves  any  interest,       hb^I^ms. 

however  minute,  he  may  recover  the  sum  insured.  That  in  this  « ^       ^ 

case  he  has  his  election,  to  abandon  or  not.  If  he  does  aban- 
don, it  is  similar  to  an  insurance,  interest  or  no  interest:  If  he 
does  not,  he  must  receive  according  to  a  valued  interest,  upon 
this  which  is  a  valued  policy.  In  either  case,  no  injustice  is 
done  to  the  underwriter,  who  has  his  premium;  and  under- 
writers had  rather  insure  interest  or  no  interest,  because  the 
premium  is  higher  (6). — This  is  a  total  loss.  Taking  by  the 
enemy  and  shipwreck  aquiparaniur;  Roccus.  387. — Subse- 
quent events,  whereby  the  insiured  may  be  no  loser,  shall  not 
prevent  him  from  recovering.  An  insurance  interest  or  no  in- 
terest, that  a  ship  arrives  at  such  a  port  on  such  a  day :  If  the 
ship  never  sails,  plaintiff  no  loser;  yet  held  he  shall  recover. 
Roccus.  227,  not.  66. — According  to  Grot.  1.  3,  c.  6,  pag.  814, 
twenty-four  hours'  capture  alters  the  property.  This  is  ques- 
tioned by  Bynkershock,  1.  1,  c.  4,  who  states  it  to  be,  •when  [  •278  ] 
all  hope  of  recapture  is  gone.  In  either  case,  the  present 
plaintiff  had  lost  nb  property  in  the  present  instance,  and  then 
became  entitled  to  recover  against  the  insurer. 

Asian,  for  defendant,  argued  that  total  lass  was  a  technical 
expression,  to  signify  an  utter  impossibility  of  pursuing  the  end 
proposed.  It  is  not  peril  of  loss,  but  a  clear  and  absolute  loss, 
that  constitutes  this  total  loss: — when  all  probable  hope  of  re- 
covery is  gone ;  that  is,  when  the  ship  is  in  the  enemy's  ports, 
in  tuta^inloca  securo;  Consolato  del  Mare;  Rocc.  Notabil.  50; 
Ordinances  of  France,  A*  D.  1681,  sect.  Insurance,  art.  46. 

of  Bilboa,  1788,  art.  39, of  Middleburgh,  art.  26, 

of  Rotterdam,  art.  62,  64. — Insurances,  interest  or  no  interest, 
are  not  to  the  purpose.  There  the  whole  wager  is  upon  a  total 
loss  ever  happening.  It  is  like  a  wager,  that  a  man  is  robbed 
between  London  and  York.  The  man  is  robbed ;  the  robber 
taken ;  the  money  recovered ;  yet  the  wager  lost.  Stra.  1250(c). 
If  ships  were  to  be  rated  according  to  the  value  inserted  in  the 
policy,  the  insurers  must  always  lose.  If  rated  too  high,  the 
insured  would  always  abandon. — Valued  policy  has  no  other  or 
diflerent  effect  from  an  open  one,  except  in  the  case  of  a  total 

(ft)  "  A  tilued  poiiey  U  not  to  be  eon-  '<On  the  comtrnctioii  of  the  act,  it  hat 
aidered  asa  wager  poUcyi  or  like  'interest  unilbrmly  been  held,  that  a  valued  policy 
or  no  interest:*  if  it  wai,  it  would  be  isnotvdd.  It  is  incumbent  on  the  plain- 
void  by  the  act  of  19  O.  2.  It  is  settled  tiff  to  prove  some  interest,  but  it  is  not  ne- 
that  upon  valued  policies,  the  merchant  cessary  to  go  into  the  whole  value:"  Per 
need  .only  prove  seme  interest,  to  take  it  Lord  Mw^ld,  in  Grant  v.  PorfttMoa, 
ont  of  the  act,  because  the  adverse  party  Park's  Ins.  402  (ed.  1817);  Marsh.  Ins. 
has  admitted  the  value;  and  if  more  was  97  (ed.  1808),  S.  C,  And  Mr.  Just.  Park 
required,  the  agreed  valuation  would  sig-  lays  It  down,  that  to  recover  on  this  kind 
nify  nothing.  Bui  if  it  should  come  out  of  policy,  the  insured  need  only  prove 
in  proo^  tlut  a  man  had  insured  £2000,  tliat  lie  lias  an  interest,  without  sliewing 
and  had  interest  on  board  to  the  value  of  the  value ;  but  that  if  it  appear,  that  the 
a  cable  only,  there  never  has  been,  and  I  interest  proved  is  merely  a  cover  to  a  wa- 
bdiere  there  never  will  be  a  detenninatioo,  ger,  in  order  to  evade  the  statute,  there  ie 
that  by  such  an  evasion  the  act  of  Psrlia-  no  doubt  such  a  policy  would  be  void.  Id. 
menC  may  be  defeated ;"  Per  Lord  JfoM-  401. 
jfeltf,  in  LtwU  V.  Rucker,  2  Burr.  1171.  (c)  Deoa  v.  Dicker,  cited  aa(e,  198. 
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Hamilton     losjs;  then,  indeed,  the  loss  must  be  taken  at  the  valuation  in- 
Mbndez       serted  in  ihe  policy :  but,  upon  an  average  loss,  a  subsequent 

' ^ — L/   valuation  must  be  made{d).   {N.  B.  The  verdict  finds  only  lOi 

for  the  average  loss,  which  b  one-tenth  of  the  sum  insured; 
whereas  the  salvage  on  re-capture  amounts  to  one-eighth  of  the 
real  value.  So  that  it  appears,  that  the  jurors  found,  she  was 
overvalued  at  1200/.  which  the  plaintiflTs  counsel  urged,  thai 
they,  the  jurors,  had  no  right  to  enquire  into.) 

in  Trinity  Term,  Norton,  for  toe  plaintiff,  argued,  that 

abandonment  and  total  loss  are  not   incompatibfe.      Total 

loss  is,  where  nothing  [is]  left  worth  saving.    Abandonment 

is  naturally  consequentud  on  such  a  loss.    Right  of  action, 

once  fairly  vested,  can*t  be  taken  ftom  the  plaintiff,  without 

[    *279    ]  ♦proof  of  fraud.     It  is  like  a  breach  of  condition,  which  ^ves 

action  to  covenantee ;  and  which  cannot  afterwards  be  devested. 

This  right  of  action  accrued  6th  May*  In  case  the  plaintiff  can 

only  recover  for  an  average  loss,  and  that  average  loss  is  to  be 

adjusted  by  a  pubUc  sale  at  a  great  distance  from  the  owner, 

this  is  drawing  such  a  line  of  property,  as  the  owner  never 

meant  to  submit  to. 

AvCT^iowon         Gould,  for  the  defendant,   cited  LetvU  and  Rucier,  P 

wtimatedbyaie  ^  ^^o.  3{e),  where  it  was  determined  that,  in  adjusting  an 

real  value  of  the  average  loss  on  a  valued  policy,  the  real  loss  sustained  on  the 

goods  on  board,    goods  actually  on  board  shall  be  the  measure  of  the  damages; 

and  not  the  valuation  in  the  policy,  on  which  the  underwriter 

received  his  premium. 

Lord  Mansfield,  C.  J. — Plaintiff  has  averred  in  the  de- 
claration, as  the  basis  of  his  demand,  that  the  ship  became 
wholly  lost  to  him.  And  the  question  will  be,  whether  the 
plaintiff,  who  at  the  time  of  his  abandoning  had  sustained  only 
a  partial  loss,  has  now,  by  abandoning,  a  right  to  recover  for  a 
total  loss. 

Four  points  have  been  insisted  on  by  the  plaintiff's  Counsel 
Ist.  That  by  the  capture,  the  property  was  changed  fit>m  the 
owners  to  the  captors.  This,  as  between  insurer  and  insured, 
signifies  nothing;  especially  as,  by  the  marine  law,  no  property 
is  changed  till  condemnation;  and  by  our  act  of  Parliament  (/), 
the  jus  postliminii  is  perpetual,  ^y.  That  while  the  ship  was 
in  the  hands  of  the  enemy,  it  was  a  total  loss.  This  is  not  con- 
troverted. 3dly.  That  recapture  makes  no  difference.  Here 
lies  the  difiiculty.  This  case  stands  on  its  own  circumstances. 
It  is  not  a  general  rule,  that  upon  a  recapture  you  can't  aban- 
Owner  may        don.     If  the  voyage  becomes  not  worth  making,  you  certainly 

ahandoii  if  the       ti"*-  ? ^T  t»  ^^  i    »«-r. . »  c%%,  r-^  _        a  /  _v 


lojllg^'be  no?    ™*y-     This  was  the  case  of  Goss  and  Withers,  82  Geo.  2{g). 

worth  punufaig.  There  was  great  damage;  the  ship  under  a  disability  to  pursue 
her  voyage,  and  the  sfuvage  amounted  to  half  the  value.    This 

[  ♦280  ]  is  a  ♦very  different  case.  Here  the  ship  was  in  effect  pledged 
to  the  recaptors  for  one-eighth  of  its  value,  and,  when  that  was 
paid,  was  in  as  good  plight  as  before.     The  voyage  was  actu* 

(d)  Park's  Ins.  164,  aee.  (/)  29  G.  2,  c.  34,  s.  24. 

(«)  2  Burr.  1167.  (g)  2  Burr.  683. 


BASTBR  TERM,  1  GEO.  III.  K.  B.  280 

ally  performed.  4thly.  That  during  the  capture,  a  right  vested  Hamilton 
in  the  pliuntiff  to  recover  of  the  insurers,  which  could  not  after-  mb«db& 
wards  be  taken  from  him.  But  the  plaintiff's  action  is  for  in- 
demnity;  and  it  is  repugnant  to  reason,  that  plaintiff,  on  an  ac- 
tion for  indemnity,  should  recover  for  the  whole,  when  a  part 
only  is  lost,  or  perhaps  even  nothing  at  all.  If  a  tenant  com- 
mits or  suffers  waste,  and  repairs  before  action  brought,  the 
landlord  cannot  recover ;  Co.  Litt.  (A).  A  surety  can*t  be  sued 
for  more  than  the  party  suffers.  This  is  the  first  attempt  ever 
made  to  make  the  insurer  pay  for  a  total  loss  upon  an  interest- 
policy  after  the  goods  [are]  actually  recovered.  If  the  thing  be 
recovered,  no  artificial  reasoning  shall  vest  a  temporary  pro- 
perty in  the  captors,  merely  to  prejudice  the  insurers. 

The  consequences  of  the  present  case  are  decisive.  No  man 
under  these  circumstances  would  choose  to  abandon,  but  for 
one  of  these  two  reasons: — 1.  Having  overvalued  his  interest; 
this  ought  not  to  be  encouraged;  it  is  productive  of  fraud, 
contrary  to  the  spirit  of  the  marine  law,  and  the  stat.  19  Geo.  2; 
no  man  should  avail  himself  of  it:  S.  That  the  market  is  fallen 
since  he  insured.  But  as  the  insurer  can  have  no  advantage 
by  the  rise  of  the  market,  he  ought  not  to  lose  by  the  acci- 
dental fall  of  it.  Were  there  occasion  to  resort  to  it,  this  ar- 
gument alone  would  be  decisive.  But  upon  principles  it  is 
plain  enough.  The  property  of  merchants  should  not  depend 
upon  subtile  niceties  and  speculative  refinements  drawn  from 
the  Roman  jus  postUminii^  but  upon  plain  reason.  We  desire 
it  may  be  understood,  that  the  only  point  now  determined  is, 
that  on  a  valued  poUcy  a  plaintiff  cannot  recover  more  than  the 
actual  loss  which  has  happened,  at  the  time  when  he  chooses 
to  abandon.     We  give  no  other  opinion. 

Judgment  io\  the  plaintiff,  with  damages  for  the  average 
loss  omy(j)- 

(A)  53  «.  JVfOfM,  10  East,  339;   Partmu  ▼.  Seott^ 

[i)   This  may  be  considered  as  a  lead-  2  Taunt  363 ;  FdUcner  v.  Riiehut  2  M.  & 

ing  case  on  the  subject,  and  has  been  re-  S.  290.    See  also  M'Matten  v.  Shoolbred, 

cognised  and  acted  upon  in  several  sub-  1  Bsp.  237.     The  cases  on  this  subject 

sequent  cases,   particularly  in  Milki  ▼.  are  collected  in  Park's  Ins.,  tit  Ahamdm" 

Fletcher,    1    Doug.  231  a;     Caxakt  ▼.  awn/,  228  (ed.  1817). 
SUBarUy  1  T.  R.  187;    BainhridgeY, 


[ZoucH,  Lessee  of]  Woolston  t?.  Woolston.  [     281      ] 

5.  C.  2  Burr.  1136. 

Christopher  Woolston,  in  1707,  devises  lands  to  trus-  Power  to  make 
tees,  and  declares  the  trust  in  strict  settlement  to  his  sons,  » Wfe  estate  to 
James  and  John,  successively;  with  power  for  the  persons  in  be*execiited*at 
possession,  &om  time  to  time,  by  deed  or  deeds,  to  limit  and  aiii^rvnt  times. 
appoint  to  and  for  any  wife  or  wives,  an  estate  for  life  of  all  or 
anv  part  of  said  lands,  which  altogether  were  of  the  annual 
value  of  190/.     In  1712,  James  married,  and  by  settlement  ap- 
pointed 98/.  per  annum  to  trustees  and  their  heirs,  in  trust  for 
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ZoucH  Elizabeth  Bogan,  his  then  wife,  the  now  defendant,  for  and  in 
**  name  and  in  Sen  of  her  jointure :  with  proviso,  that  if  Eliza- 

ootwow.  j^^j^  should  not  within  three  mondis  after  widowhood  release 
her  dower,  the  settlement  should  be  void,  and  a  covenant,  that 
the  children  and  all  persons  entitled  should  quietly  enjoy  ac- 
cording to  the  limitations  of  the  devise.  In  1738,  James  Wool- 
ston,  by  another  deed,  released  this  condition  of  giving  up  her 
dower.  In  1751,  James  Woolston,  by  another  deed,  reciting 
the  former,  and  that  he  had  since  received  600/.  additional 
fortune,  therefore,  for  increase  of  her  jointure,  he  appoints  in 
the  same  form  all  the  rest  of  the  land,  in  trust  for  her  during 
life  from  and  after  his  decease.  James  died  sans  issue  nude, 
and  the  remainder  came  to  John,  the  son  of  John,  who  brought 
this  action  (^).  The  question  was,  whether  this  additional 
jointure  in  1751,  was  a  good  execution  of  the  power;  it  being 
contended  on  the  part  of  the  plaintiff,  that  the  power  was  com- 
pletely executed  in  1712. 

Lord  Mansfield,  C.  J. — This  is  so  clear  a  case,  it  is  a  pity 
the  old  lady,  the  defendant,  should  be  disturbed  or  agitated 
any  more. 

There  are  two  points. — 1 .  What  is  the  natural  construction 
of  this  power?  2.  Whether  the  deed  of  1712  has  barred  and 
precluded  all  subsequent  executions  of  the  same  power? 

1st.  On  its  creation  there  was  nothing  to  bound  it  but  the 
will  and  discretion  of  the  husband.  Being  a  trust  estate, 
[  *282  ]  *  there  was  no  occasion  to  express,  that  any  settlement  by 
virtue  of  this  power  should  be  in  bar  of  the  woman's  dower. 
The  devise  is  drawn,  as  if  intended  that  the  power  should  be 
executed  at  different  times.  **  By  deed  or  deeds,  from  time  to 
"  time," — it  is  said,  this  was  meant  to  take  in  the  case  of  sub- 
sequent marriages;  the  words  '^  wife  or  wives'* would  alone  be 
sufficient  to  answer  that.  For  common  sense  would  shew,  that 
one  wife  must  be  dead,  before  there  could  be  any  new  appoint- 
ment to  another.  The  former  words  are  therefore  nugatory, 
unless  thus  interpreted.  Case  o{  Harvey  and  Harvey  {t)^  in 
Chancery,  was,  where  a  power  was  given  to  appoint  not  ex- 
ceeding 600/.  per  annum  for  a  ioiniure:  one  specific,  entire 
thine.  The  question  was,  if  this  power  could  be  executed 
partly  at  one  time,  partly  at  another.  Lord  Chancellor 
thought  it  clear,  that  it  might  be.  On  a  rehearing,  Mr.  WU- 
hraham  gave  up  the  point.  The  present  case,  not  beingybr  a 
jointure^  is  so  much  stronger,  that  if  Harvey  and  Harvey  had 
been  otherwise  determined,  I  think  this  appointment  womd  be 
good. 

2dly,  It  is  doubted,  whether  the  setdement  of  1712,  has  not 
barred  or  exhausted  all  James's  power:  and  it  is  objected,  that 
this  is  in  Ueu  of  jointure^  and  must  therefore  be  looked  oiras  one 
entire  thing;  and  that  there  is  also  a  covenant,  that  the  children 
and  all  other  persons  entitled  should  enjoy  according  to  die 
limitations  of  the  will.     As  to  the  covenant,  this  amounts  to  no 

{k)  Ejecuneiit  (/)  1  Atk.  561. 


BASTBR  TBRM,  1  GBO.  III.  K.  K  gg2 

more  than,  tliat  the  testator  had  power  to  devise,  and  that  en-        Zoucr 
joyment  shall  be  accordingly.  If  Elizabeth,  the  mother  of  these  ^ 

children,  had  died,  and  James  had  married  again,  there  is  no  ,  qolstow. 
colour,  but  that  he  might  have  limited  the  whole  estate  to 
a  second  wife,  their  step-mother.  Would  the  friends  of  Eliza^ 
beth  have  tied  up  his  hands  as  to  her,  and  left  him  at  liberty, 
as  to  any  future  wife?  Thus  the  case  would  have  stood,  had 
there  been  issue  male  of  the  marriage:  a  fortiori  it  will  stand 
so,  now  the  question  is  with  the  son  of  John,  the  remainder- 
man. As  to  its  being  in  lieu  of  jointure — In  Harvey  and 
Harvey f  the  first  estate  created  was  *'  in  full  for  her  jointure, 
"  and  in  full  recompense  of  her  dower.'*  This  was  argued, 
with  some  plausibitity,  to  be  a  full  execution  of  the  power. 
Lord  Chancellor  thought  there  was  no  weight  in  it.  The 
husband  had  his  election  to  bar  her  claim, *if  he  pleased: 
this  did  not  extend  to  bar  his  own  subsequent  power.  Lord 
Chancellor  went  further,  and  said,  the  plaintiff  being  aremain- 
*der  man,  it  could  not  be  in  contemplation  of  the  parties,  that  [  *283  ] 
the  power  should  be  construed  strictly  in  his  favour.  In  the 
present  case,  it  was  not  only  in  the  power  of  the  husband,  but 
was  also  his  duty,  to  make  a  farther  provision  for  his  wife,  as 
he  had  received  an  additional  fortune.  It  also  appears,  that 
he  left  daughters,  and  ten  grandchildren  by  one  of  them. 

Upon  this  head  of  execution  of  powers,  for  want  of  a  Uberal 
way  of  thinking,  and  of  making  proper  distinctions,  some  of  the 
early  cases  have  been  decided  so  extremely  strictly  in  Courts 
of  law,  that  it  has  forced  Courts  of  equity  to  make  those  deter- 
minations, which  ought  to  have  been  made,  in  the  legal  juris- 
diction.    It  is  true,  naked  powers  (m)  must  be  taken  strictly.  Naked  powers 
both  in  Courts  of  law  and  in  equity.     Other  powers,  which  are  to  be  coMtmed 
a  mode  of  property,  are  either  merely  legal,  independent  of  the  ^wen  coopied 
statute  of  uses;  as  powers  of  leasing  by  ecclesiastical  persons,  with  property,  if 
by  tenant  in  tail,  hy  the  Crown,  &c. ;  here  what  is  a  void  exe-  merely  legal, 
cution  in  law,  is  void  in  equity  fiJso: — or,  they  are  derived  from  i^°*tri^*^ 
the  statute  of  uses.    And  what  is  a  good  execution  of  such  a  equity  as  at 
power  in  equity,  ought  to  be  good  in  law;  the  whole  being  de-  ^^' 
rived  from  equity  («).     Rattle  and  Popham,  Stra.  992;  case  of  f^^'"oTwl^, 
doing  less  than  the  power.   Husband  appointed  a  chattel  estate  to  be  construed 
determinable  on  the  wife's  life,  instead  of  a  freehold  for  life  ab-  m  liberally  at 
solute :  Determined  at  law  to  be  void.   Thev  went  into  equity :  i*'' "  "  «^»*^y. 
Lord  Talbot  held  it  ffood,  upon  the  face  of  it,  and  made  the 
remainder-man  pay  the  costs,  both  in  law  and  equity.    Upon 
the  whole,  I  think  the  power  well  executed. 

Dennison,  J.,  same  opinion.    Foster,  J.,  absent. 

WiLMOT,  J. — ^These  powers  are  so  necessary  for  forwarding 
marriages,  that  Courts  of  law  and  equity  shoula  go  by  the  same 
rule  in  their  construction.  And  I  thimc  we  should  not  listen 
to  those  nice  distinctions,  which  savor  more  of  the  sophistry  of 

(m)  1  Cowp.  263.    See  Doe  v.  Smith,         (n)  See  Hoimes  v.  CtgkiU,  7  Ves.  Jun. 
1  Brod.  &  B.  07i    8  J.  B.  Moore,  339;      409. 
S.  a  in  D.  P.  2  Brod.  &  B.  475. 
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ZoucB        the  Bchoolfl,  than  the  manlv  reasoning  which  oUffht  to  prevail 
WooLiBToir.     ^  Courts  of  kw.     It  is  to  be  lament^i  that  at  the  making  of 

^ V       '»    the  statute  of  uses.  Courts  of  kw  did  not  adopt  the  same  rules 

in  construing  powers  as  Courts  of  ecmity  did.  This  case  needs 
not  the  assbtance  of  this  doctrine.  It  is  the  established  prac- 
[  *284  ]  tice  in  conveyancings  when  it  is  intended  *that  apower  should 
be  executed  no  farther^  to  release  it.  Therefore  this  deed  of 
171^  cannot  be  supposed  tantamount  to  a  covenant  not  to  exe- 
cute it  any  farther.  Enjoyment  according  to  the  limitations  of 
the  will  must  mean,  "  subject  to  the  power  given  by  the  will." 

Judgment  for  the  defendant  (o). 

(o)  This  cue  was  reoogniied  in  Doe  v.  Milborne,  2  T.  R.  731.    See  Sugd.  Pow. 
66,379,  S46(3ded.). 


Stevens  v.  Evans  and  Lloyd  and  Others. 

&  C.  2  Burr.  1155. 

t^VM^  Trover.  Not  guilty.  Spedalcase,  12th  of  Apra,  1759. 
poor'i  rate,  for^  Vesey  was  assessed  to  poor's  rate  in  the  parish  of  W  ix  in  Es- 
the intettete;  at  BOX;  18th  July^  17S9,  ne  died;  12th  December,  administra- 
tion granted  to  Stevens  the  plaintiff;  14th  January,  1760,  de- 
fendants Evans  and  Lloyd  granted  a  warrant  of  distress,  which 
the  other  defendants  executed  on  Stevens  for  this  rate,  and 
distrained  his  cattle. 

Norton,  for  the  plaintiff.  I.  The  rate  is  bad  ab  initio; 
being,  1st,  To  reimburse  overseers;  see  TkomhiUs  Case,  Lord 
Rayiii(o).  2dly,  It  is  made  for  half  a  year;  Salk.  SS2{q). 
3dly,  No  demand  is  stated  before  the  distress  miade;  no  refusal 
by  the  administrator,  but  only  by  the  deceased  and  his  widow. 
It.  The  goods  of  the  intestate  are  not  Uable  to  this  distress  in 
the  hands  of  administrators.  No  instance  where  done ;  there- 
fore strong  presumption  that  it  cannot  be  done.  In  short  [as 
to]  rates  (which  alone  are  allowed  by  law)  it  is  an  object  too 
minute  to  follow  the  personal  assets.  This  is  a  charge  on  the 
person,  not  the  thing,  like  land-tax.  No  power  to  make  such 
distress  expressly  given  by  law; — it  cannot  be  inferred,  for  a 
power  under  a  statute  must  be  strictly  pursued.  A  new  power 
cannot  be  usurped  by  this  inferior  jurisdiction.  This  [is]  no 
debt  on  the  effects.  Ifso,  in  what  class  shall  it  be  ranked?  How, 
in  case  of  deficient  assets,  can  an  executor  pay  it  without  ha- 
zard. In  a  similar  case,  which  was  remediless  at  law,  Parlia- 
ment was  forced  to  interpose.  Till  stat.  17  Geo.  2{r),  the 
administrator  of  an  overseer  was  not  liable  to  account  to  his 
successor.  This  is  a  legislative  exposition  of  stat.  43  Eliz.  and 
shews,  that  when  the  powers  of  that  act  are  defective.  Parlia- 
ment only  can  amend  them. 


leatt  not  dis- 
tninable  with- 


(p)  Probably    Taumey*t  Ca.,   2  Lord  (q)  BMitte  R.\,  St.  George,  patt,  694. 

Rsym,  1009,  Salk.  531,   6  Mod.  97,  and         (r)  C.  38,  i.  11;  amended  by  41  G.  3, 
•ee  R.  ▼.  Mayor  of  Olotter,  5  T.  R.  346.       c  23,  s.  9. 
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^Bisiopf  for  defendant* — [I]  shaU'nbt  enter  into  the  pteviouii      Stetbhs 
objectibns.    The  main  question  intended  to  be  settled,  is  of       b^aW 

great  and  general  importance.    It  must  for  ever  arise,  imless  < y       ■^ 

where  a  man  dies  the  night  before  a  rate  is  made.  By  sect.  4, 
of  Stat.  43  Eliz.  [c.  S ,]  it  is  sufficiently  implied,  that  assets  are 
liable. 

Dennison,  J.,  (absenie  Lord  Mansfield). — ^The  question  in* 
tended  to  be  brought  before  the  Court  is  stated,  and  is  only 
the  latter  one,  concerning  the  levy  of  the  rate  on  executors 
or  administrators.  Strange,  that  it  never  was  brought  before 
the  Court  before.  As  to  myself,  whatever  the  practice  may  be 
in  the  country,  I  take  it,  that  if  a  person  is  rated  under  stat* 
4i)  Eliz.,  wherein  a  particular  method  is  prescribed  to  recover 
that  rate,  you  cannot  make  use  of  any  other.  No  action  of 
debt  will  he  for  a  poor's. rate.  Consider  the  nature  of  the  re- 
medy given  bv  the  act  of  Parliament^  You  are  to  distrcdn  by 
warrant.  What?  The  goods  of  the  offender.  This  shews, 
1st,  That  non-payment  is  an  offisnce,  not  a  debt:  Sdly,  What 
the  goods  are,  which  are  so  distrdnable,  viz,  those  qf  the  of- 
fender. Well — ^What  authori^  have  we^  by  law,  over  the 
soods  of  the  representatives?  iNone  at  all.  We  can't  consider 
inconveniences  that  mav  be  suggested;  but  the  mere  words  of 
the  law  which  gives  the  remedy.  As  at  pretent  advised,  I 
think  the  action  will  He. 

Foster,  J.,  absent. 

WiLMOT,  J. — ^I  have  not  the  least  doubt  imaginable.  Though 
it  is  not  stated  in  the  case,  that  a  demand  (s)  was  made  of  the 
administrator;  yet  it  is  stated  in  the  warrant.  But  no  sum- 
mons appears  to  have  issued;  and  I  think  it  was  necessary  to 
convene  the  administrator  before  the  justice,  before  a  warrant 
could  leffally  issue  to  distrain.  Had  a  warrant  issued  regularly 
before  the  death  of  Vesey,  it  might  have  been  doubtful,  whe- 
ther necessary  to  convene  the  representative.  Similar  to  a 
fieri  facias,  which  may  be  executed  after  the  death,  if  issued 
before;  whereas,  otherwise,  a  scire  facias  must  issue.  But  this 
warrant  is  the  first  that  issued.  *  As  to  the  principal  question,  [  ^286  ] 
as  at  present  advised,  I  doubt,  whether  the  charge  absolutely 
dies  with  the  person.  The  point  was  never  solemnly  deters 
mined.  But  in  WaUiSy  Adnnnisiraior,  v.  Hemiy  Sittings  past 
Hil.  5  Geo.  2,  coram  Eyre,  C.  J.,  the  same  question  came  on. 
There  was  not  only  a  demand  against  the  intestate,  but  also  a 
warrant  of  distress,  issued  before  his  death.  Eyre,  C.  J.,  at 
Nisi  prius,  thought,  that  a  levy  could  not  be  made  on  the  goods 
in  the  administrator's  hands,  without  summoning  him  to  shew 
cause.  A  case  was  made,  but  I  can't  learn,  that  it  was  ever 
argued  in  the  Common  Pleas.  However,  in  the  present  case,  it 
is  contrary  to  all  reason,  even  supposing  it  a  debt,  that  the 
administrator  should  be  charged  to  pay  it  without  summons. 
He  may  have  a  judgment  debt  of  his  own,  which  will  cover  the 

(#)  See  OtmUy.  WMt,  2  B.  Mo.  417,  8  Taunt  369,  and  mivfardv.  Cqfuh  poit,  1330. 
VOL.  I.  Q 
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wbde  of  th^  mmU*    Shall  he  be  stripped  of  it,  withoat  even 
hearing  what  he  has  to  say  (/)  ? 

PM/ea  delivered  to  the  phuntiff. 


any  other 
kn  remains 


not  been  tUe  to  meet  wkh     F.  L.  SSI  (ed.  1814),  aod  4  Bam*»  Ion. 
e  on  thii  point,  whidi  tiicie-      1 16  (ed.  1880). 
■ndMidivL    Seo  1  NoUn'a 


Statute  of  nnilt- 
atioos  extendi 
topeiflonsin 
Scotland. 


[    •287 


Kino  v.  Walker. 

Assumpsit.  F]eAynm  assumpsit  infra  sex  mmm.  Repli- 
cation^ that  the  i^bdntiff  was  resident  in  foreign  parts  out  of  die 
kingdom^  of  England,  vix.  at  Glasgow  in  Scodand;  and  there* 
fore  could  not  bring  his  action  sooner.  Demurrer,  and  joinder 
in  demurrer. 

Morton,  for  the  defendant,  observed,  that  the  exception  in 
the  statute  of  limitations,  21  Jac.  1,  c.  16,  in  £iTour  of  absent 
plaintiffs,  says  expressly,  that  they  must  be  persons  beyond 
the  seas* — That,  till  the  Union  of  the  Crowns  under  Jac.  1, 
the  constant  language  of  the  Legudature  was,  persons  out  of 
the  realm.  It  was  dtered  on  that  occasion,  wnen  the  whcJe 
island  came  under  the  government  of  one  Prince ;  and  the  rea* 
son  holds  stronger  now,  when  not  only  the  Crowns,  but  also 
the  kingdoms  are  united. 

WeMerbum,  for  the  ]^laiiitiff. — ^The  question  is.  Whether 
persoQS  out  of  the  jurisdiction  of  the  Courts  of  this  country, 
]  ^though  not  literally  beyond  the  seas,  or  out  of  the  King's 
subjection,  are  not.  entitled  to  the  same  benefit.  The  statute 
of  non-clahn  dees  not  affect  persons  in  Scotkind.  In  Sir  Ro- 
bert Brooke's  reading  on  stat.  S2  Hm.  8,  wherever  the  statute 
says,  out  qf  tAfireabm,  h^  uses  in  his  comment  the  expression, 
beyond  tie  seas.  This  and  many  other  instances  shew,  that 
these  expressions  have  usually  (though  inaccurately)  been  used 
as  synonymous  terms.  It  has  been  questioned,  whether  Scots 
biUs  of  exchange  are  inland  or  foreign  hills,  and  been  deter* 
mined  by  Ryder,  Chief  Justice  at  wiildhall,  that  tiiiey  were 
foreign  bills  (v). 

Dbnmison,  J.  {absente  hord^ Mansfield). — ^This  b  a  new  ex* 

Seriment,  and  in  the  case  of  a  positive  law.  The  statutes  21 
ac.  1,  and  4  &  5  Anne(«),  are  both  express,  that  the  party  to 
be  excused  must  be  beyond  the  seas.  Here  the  plaintiff  pleads, 
that  he  was  in/oreign  parts,  vix.  in  Seotiand.  What  does  he 
mean  hv  foreign  parts  ?  He  must  be  beyond  the  seas.  That 
is  the  old  and  true  expression.  Before  the  Union,  England 
was  an  island  of  itself;  csnoe  the  Union,  Scotland  is  made  a 
part  of  it. 
FosTBE,  J.,  absent. 

WiLMQT,  J. — This  is  a  very  dear  case.  The  statute  of 
lunitations  ought  to  be  construed  liberally.    I  think  it  a  noble 


(r)  Bat  tee  65  G.  3,  e.  1S4^  n.  S3,  85,  S9,  Sched.  P.  1. 


(«)  C.  16,  a.  19. 
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beneAdal  act    Intere^  ReifmUtag  ui  sitfnh  UHiAi.    There     the  Kt»a 
is  no  auch  kingdom  as  England  now.  Plainiliffy  therefore,  while      walur. 

in  Scotland,  was  not  out  of  this  realm.    Besides,  that  is  not  v ^ ' 

nowthephrase:  [the]  Legislature,  by  altering  it  to  A^ojufif^^eoa 
at  such  a  critical  juncture,  seem  to  have  pointed  at  this  very 
case,  of  dwelling' ui  Scotland.  It  is  a  great  question,  and  very 
doubtiid,  whether  the  statute  of  non-claim  does  not  now  extend 
to  residents  m  Scotland.  As  at  present  advised,  I  should  rather 
think  it  does.  It  is  true,  that  since  the  Union,  a  writ  of  ne 
eweas  regno  has  been  issued  from  the  Court  of  Chancery  to 
prevent  a  man's  goinc  to  Scotland;  Done's  Case,  1  P.  W. 
S63  (to).  But  the  condition  of  the  recognisance  was  a  special 
one;  not  to  go  out  of  this  realm,  or  to  Scotland.  Had  these 
^words  been  omitted,  going  to  Scotland  would  not  have  for<»  [ 
felted  the  recognizance  (x). 

Jildgment  for  the  defendant,  nisi* 

{Up)  But  lee  HtaUer  v.  Mttceray,  Ca.  or  tny  plaeeinlrelmnd,  bbeyoniitfaeseaf, 

tamp.  Ttib.  19S,  and  15  Vip.  AV.  Nt  within  the  meaning  of  %l  Jac  1;  A»tm. 

€X§a»  JUgM  (B).     See  alto  Baktr  v.  Dm-  1  Show.  91;  Smith  v.  HUl,  1  Wils.  134» 

nareffiw,  S  Atk.  66 ;  Bemal  v.  liafqiiis  S.  P.    And  see  StrUkorU  t.  Grame,  pottf 

of  Difnsgid,  1 1  Vet.  Jon.  43.  7S3. 

(c)  So  B^,.CJ.,  held,  that  Onbiin. 


Leasee  of  Luoas  v.  Fulfokp. 

S.  C.  2  Bun.  1177. 

In  ^ctment,  the  plaintiff  offered  to  give  in  evidence,  an  exa«  Ciote  copieiof 
mined  copy  of  a  hill  in  Chancery,  contained  in  two  close  sheets  ^"^^^^J" 
of  paper,  each  stamped  with  trehle  sixpenny  stamps;  but  the  be  given  in  evi- 
matter  was  equal  in  quantity  to  forty  office  copy  sheets:  and  dence  in  another 
also,  an  examined  copv  of  an  amended  bill,  in  three  close  Courj,  mAout 
sheets,  each  stamped  with  treble  sixpenny  stamps,  the  nmtter  ^JLn^stampt. 
whereof  would  have  extended  to  sixty  office  sheets.     By  the 
Stamp  Acts,  9  &  10  W.  3,  c.  05,  sect.  64,  &c.  every  copy  of 
proc^ledihgs  in  Chimcery  is  charged  with  a  dut^  of  three  penny 
8tam]is  on  each  sheet;  otherwise,  cannot  be  ^ven  in  evidence. 
And  it  is  also  providedi  that  all  proceedings  m  any  Court  shall 
be  written  in  the  usual  manner  (y).     Verdict  for  the  plamtiff, 
subject  to  the  opinion  of  B.  R.  whether  or  no  this  evidence 
ouffht  to  have  been  admitted. 

otoufe,  for  the  plaintiff,  cited  the  King  and  Bishop  of  Ches- 
ter,  8  Mod.  [3641;  and  argued,  that  the  evidence  ought  to 
have  been  received ;  because  this  was  not  a  copy  made  out  by 
the  clerks  of  the  Court,  but  delivered  from  attorney  to  client. 
That  the  act  does  not  define  the  number  of  words  that  shall 
be  in  a  sheet,  but  leaves  it  to  usage;  and  this  is  the  usual 
practice  between  attorney  and  client. 

(y)  The  duties  are  now  regulated  by      sUmped  shcftt  of  paper,  an  office  copy  so 
55  O.  3,  c  184,  Sched.  P.  II.  3.  It  seems      written  would  be  irregular;  Champneyf  t. 
Chat  where  it  has  not  been  the  practice  to     Hamlm,  12  East,  294. 
write  such  copies  on  both  sides  of  the 

Q3 
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LncAi  Asion,  for  the  defendant,  insisted,  that  the  revenue  being 

FuLFORD.      concerned,  the  statute  must  be  construed  stricdy.    That  no 

^        V     '  ^  copy  is  properly  such  a  one  as  the  statute  meant,  but  an  office 
copy;  and  that  it  was  time  that  a  practice  contrary  to  kw,  if 
any  such  there  was,  should  be  abolished, 
•ofio    1      ^^^  Mansfield,  C.  J. — The  whole  question  is,  whether  it 

[  ^^  J  is  necessary  to  give  office  copies  in  evidence  in  all  ^Courts 
whatsoever.  In  causes  depending  before  the  Court  of  Chan- 
cery, office  copies  of  proceedings  therein  are  the  very  records 
of  the  Court,  and  prove  themselves.  No  other  copy  can  be 
there  produced.  In  other  Courts,  even  office  copies  of  Chan- 
cery proceedings  must  be  proved  to  be  genuine,  by  paiol^  evi- 
dence. Two  dauses  of  the  Stamp  Acts  are  the  only  ones  to 
be  considered.  It  must  first  be  observed,  that  when  stamps 
were  originally  imposed,  there  were  two  kinds  of  copies  in 
common  use: — one  an  office  copy,  to  be  made  use  of  in  the 
Court  to  which  the  cause  belonged.  This  contained  only  a 
stated  number  of  words,  by  immemorial  custom,  probably  in- 
troduced to  enlarge  the  fees  of  the  officers : — the  other  a  com- 
mon close  copy,  to  be  used,  when  proved,  in  any  other  Court 
or  place.  Tnen  comes  the  act,  and  lays  (in  one  clause)  a  duty 
upon  every  sheet  of  copy ;  and  the  next  clause  directs  all  pro- 
ceedings in  any  Court  to  be  written  in  the  same  manner  as  be- 
fore. Is  this  latter  clause  a  le^sktive  provision,  that  office 
copies  only  shall  be  used  in  evidence,  where  they  were  not 
used  before?  It  is  not  to  be  conceived,  that  in  order  to  raise 
so  small  a  duty  (for  originally  it  was  only  Id.  per  sheet),  the 
Legislature  intended  to  put  the  parties  to  the  expence  of  60L 
to  take  office  copies,  merely  to  give  in  evidence.  The  Stamp 
Acts  have  not  always  been  construed  strictly.  .  It  has  been  de- 
termined, that  the  stamp-duties  do  not  extend  to  any  proceed- 
ings before  either  House  of  Parliament. 

It  is  a  question  of  pretty  general  importance,  and  therefore 
proper  to  be  well  considered,  before  it  is  finally  determined, 
but,  for  my  own  part,  I  have  no  doubt  at  present. 
N.  B — "  It  appeared,  that  some  cautious  practicers  had  been 
''  used  to  stamp  their  close  copies  with  as  many  stamps  as 
"  would  have  been  required  to  an  office  copy." 
Afterwards,  in  Trinity  Term,  the  Court  declared,  it  was  too 
clear  a  question  to  enter  into  again,  and  therefore  ordered  Ae 
postea  to  be  delivered  to  the  pbintiff («)• 

WUdyDartmtmtkv. Roberts,  ISEait,  334;  Saliery,  :fWner,2Ctnip.87;  J3«feMi- 
«m  V.  mm,  3  Cunp.  401. 
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TRINITY  TERM,— 1  Geo.  III.  1761.— K.  B. 


Jans  qui  tarn  v.  Hutton. 

Winn  moved  to  set  aside  proceedings  for  irregularity.    Ac-  Thovg^  Ank 
tion  on  a  penal  statute.    Plaintiff  had  taken  out  five  rules  for  ^J^  ^^^ 
time  to  declare  (a),  and  served  none  of  them  on  the  defendant,  ^Id^tage  b« 
till  the  last  was  taken  out;  and  then  served  them  altoTCther,  taken  of  it,  the 
and,  at  the  same  time,  also  delivered  a  declaration  to  me  de-  ^T^S^"*^ 
fendant    It  was  urged,  that  the  rules,  not  being  served  in  nSbLff^wa- 
time,  were  expired ;  and  that  therefore  the  defen£nt  was  out  Hec 
of  Court,  and  could  not  be  served  with  a  d^laration.    But, 
fer  Cur. — ^You  might  have  s%ned  a  nonpros,  for  not  declaring 
m  time  (ft);  but,  having  omitted  that,  and  the  plaintiff  having 
now  served  his  rules,  he  redeems  his  irregularity,  and  you  can- 
not now  take  advantage  of  it. 

(a)  If  tbe  plaindffbe  not  ready  to  do-  first,  or  any  other  return  In  any  Tern, 

dare,  befinre  the  end  of  the  next  Term,  the  plaintiff  shall  hare  liberty,  to  the  end 

after  the  return  of  procen,  he  may  obtain  of  the  next  eniuing  Term,  to  deliver  his 

a  side-bar,  or  Treasory  rule  for  time  to  declaimtion  to  the  defendant's  attorney,  or 

declare,  until  the  first  day  of  the  ensuing  leave  the  same  in  the  office;  and  the  de* 

Term :  and  if  he  be  then  unprepared,  he  fondant's  attorney  having  entered  his  ap- 

may  obtain  rules  for  fiirther  time  to  de-  pearanoe  with  the  proper  officsr,  as  of  that 

dare  foom  tbe  begfaiaing  to  the  end  of  the  Term  hi  which  the  process  is  retamable. 

Term,  and  from  the  end  of  one  Term  to  and  in  C.  P.  given  a  rule  to  declare  in  the 

Che  beginning  of  another,  alternately,  as  proper  office,  at  the  end  of  the  ensuing 

often  as  may  be  necessary.    But  after  se-  Term,  or  in  four  days  after  the  end  there- 

veral  rules  have  been  obtained,  the  Courts  of,  and  called  on  the  plaintiff's  attorney  or 

win  make  a  peremptory  one  fiv  him  to  clerk  in  Court,  if  he  can  be  found ;  the 

declare,  before  the  end  of  the  Term  in  defendant  may,  at  any  time  hi  the  vaca^ 

which  the  motion  is  made.    And  in  C.  P.  tion  of  such  ensuing  Term,  after  the  rule 

where  he  does  not  declare,  after  having  for  declaring  is  out,  sign  his  mm.  prot,  (or 

obtained  time  for  that  purpose,  the  de-  wantof  a  declaration,  and  not  afterwards: 

fendant  may  sign  Judgment  of  mm.  pros,  and  the  plaintiff  shall  not,  without  leave  of 

without  giving  a  rule  to  dedare ;  Tawert  the  Court,  have  any  longer  time  to  de- 

V.  Powel,  1  H.  Bla.  87~Tidd's  Pr.  480  dare,  other  than  the  time  to  be  limited  by 

(ed.  1821) ;  and  see  poit,  759.  the  defendant's  rule."    Tidd's  Pr.  435— 

(6)  "  Upon  all  process  retumable  the  468. 


Lessee  of  Methold  v.  Noright. 

ASHURST  moved  (on  the  authority  of  Lessee  of  HoUings  Service  of  ^ect- 
and  JDunch,  Hil.  1  Geo,  8),  that  service  of  a  declaration  m  ^•^\, 
eiectmenc  at  the  house  of  the  tenant  in  possession,  on  13th  of  j^SegoSi  by  a 
May  last  past f  miffht  be  good  service;  it  having  formeriy  been  tubttquem  rule 
usual  to  grant  such  rules,  with  respect  only  to  future  service,  of  Court, 
and  not  with  any  retrospect  But  that,  in  the  case  relied  upon, 
this  rule  was  first  altered  in  die  Ktnff*s  Bench,  it  having  before  * 
been  the  course  of  Common  Pleas  (r> 

Rule  to  shew  cause;  and  that  service  of  this  rule  at  the 
house  miffht  be  good  service.  N»  B. — ^This  motion  went  off 
afterwards,  upon  terms  of  compromise  (c^). 

(c)  iPemi  V.  Death  Btmes,  19S.  (iQ  Set  OmiUeerY.  Wag$Uf,  jmiI,  817. 
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Yates  «.  Carlile  ei  al\ 

S.  C.  Jnie,  270. 

Vexation*  plain-  XHIS  cause  Went  down  to  trial  on  the  feigned  issue,  Carlile 

wred .^"^  ""*""     ^^?  plaintiff,  and  Robinson  defendant     But  the  defendant 

Robinson  made  default  at  the  assizes,  and  a  verdict  was  hid 

S;ainst  him.  And  now,  upon  motion  and  solemn  argument,  the 
ourt  directed  this  verdict  to  be  entered  of  record,  and  all  the 
costs  incurred  in  every  stage  of  proceedings  (which  amounted^ 
it  was  said,  to  near  1,000/.)  to  be  paid  by  Robinson. 


The  Kiho  r.  Scott,  &e. 

S.  C.  9  Burr.  ]S68. 

Qk.  1.  Whether  M.ORTON  moved  in  arrest  of  judgment.  Five  persons  were 
J2  J^*^  ll  indicted  for  a  riot  and  assault  (^).  -Mother  count  against  three 
caae  of  riot,  ia  only.  The  Jury  acquitted  all  but  two :  whereupon  he  insisted, 
an  acquittal  of  that  it  was  an  acquittal  of  all;  because  two  cannot  make  a  riot : 
thelan**  ^tta  ^^^P^'  ^^'  Harrison  and  Ertingtou,  Obj.  2;  Salk.  598,  K. 
of^ariot^aiao  ^^^  Heaps f  Lord  Raym.  484,  A.  and  Sudbury y  S.  C.(/); 
an  acquittal  of  3  Mod.  72,  K.  and  CoUonlg)\  which  shews,  that  if  a  battery 
in  wmeindJct-  ^^  moft^  reasonably  if  only  an  assault)  be  joined  with  a  riot 
jQentt         *    in  an  indictment  (A),  an  acquittal  of  one  is  an  acquittal  of  both. 

Shew  cause.    See  S.  C.  post,  p.  350. 

(f)  It  appears  from  3  Burr.,  that  six  them  all  guilty  mioad  Jadhnem  Hpd,  and 
persona  ware  indicted :  that  the  first  count  not  guilty  guoaa  riotttm:  on  wfAA  judg- 
charged,  that  six  riotously  and  routously  ment  was  arrested,  because  tfiey  were  ac- 
did  follow  one  A.  B.  along  the  street,  in-  quitted  of  the  riot,  and  setting  up  the  bank 
suiting,  abusing,  menacing,  and  hollowing  was  only  m  dvil  injury. 

after  him ;  the  second  count  charged,  that  (k)  That  Is,  in  the  same  cotmL     In  R, 

three  riotously  and  routously  burnt  the  v.  Heapi  ^  Sudbtary^  when  two  only  of 

said  A*  B.  in  effigy :  and  that  two  were  several  were  convicted,  the  riot  and  bal- 

oonvicted,  two  acquitted,   and  two  had  tery  were  charged  in  the  same  comit,  and 

died  untried.  BoU,  C.  J.,  said,  <*The  battery  ia  hot 

(/)  12  Mod.  262,  S,C.\   R.  v.  SoUy,  part  of  the  riot,  and  the  defendants,  being 

Salk.  594,  8.  P.    See  1  Hawk.  P.  C,  c.  acquitted  of  the  riot,  are  acquitted  of  tbe 

65,  8. 1 ;  Russ.  Or.  &  Misd.  385.  whole  of  which  they  are  indicted:  butif 

(g)  That  was  an  infbrmation  against  it  had  been  daiged,  that  they  with  diven 
the  defendants,  that  they  with  others  did  others  had  comnodtted  this  riot  and  batu- 
liotoualy  assemble  and  set  up  a  bank  to  ry,  the  King  might  have  had  jndgaiei^ 
divert  a  water-ooiirse.    The  Jury  found 


Hume  v.  East  India  Company. 
East  India  ^.  ACTION  of  Covenant  (f)  on  the  charter-party  of  aflfrei^t- 
fre7ghtocnt.  '    "^®°*  Constantly  used  m  this  behalf,  between  Hume  and  odiers 
and  the  East  India  Company  (A:),  whereby  the  plaintiSs  agreed 


(0  Lord  C.  J.  Abbott,  in  his  Treatise     to  the  casei"  p.  218,  n. 
on  Shipping,  says,  "  But  query,  whether         (*)  As  to  which,  see  68  O.  3,  c.  155. 
the  form  of  aetion  wm  property  ad^ted 


nntm  tbiw,  i  gbo.  hi.  i.  b.  S^l 

to  let  the  ship  Winchelsea  to  the  Company,  for  fltn  East  India        Hums 
Toyage,  on  certain  rates  and  terms  oi  freight  and  demorage.  r.^/"   .  « 
The  Comnany  cofenanted  to  load  her  homewards,  within  three  f°      ' 

months  after  ner  arrival  in  bidia;  with  a  proviso,  that  the  Com- 
pany were  at  Hberty  to  detam  her  in  their  service  for  one  other 
year,  at  certain  rates  of  demorage  therein  specified.  And  there 
is  also  a  proviso,  that  "  if  the  ship  did  not  arrive  in  safety  in 
*'  the  river  Thames,  and  deliver  her  whole  cargo  diere,  the 
'' Company  should  not  be  liable  to  pay  ^  any  of  the  sums  agreed  [  *89S  ] 
'^  to  be  paid  for  freight  or  for  demorage,  nor  should  die  Com- 
'^  pany  be  liable  to  any  demands  for  the  ship's  earnings,  or  any 
"  other  employment." 

The  ship  sailed  from  London  16th  Februarv,  lt46-7.  Ar- 
rived in  the  East  Indies  30th  of  September  following.  The 
Company  did  not  lade  her  homewards  within  the  first  year  and 
three  months,  which  expired  SOlh  of  January,  1748-8,  but  em- 
ployed her  in  their  service,  and  towards  the  end  of  the  year 
sent  her  mth  stores  to  Fort  St  David's,  where  she  arrived  17th 
February,  1748-9;  and  on  the  22d  of  February  followiiu;«  the 
Master  wrote  to  the  President  at  Fort  St  David's,  dechuring, 
that  unless  the  Company  would  allow  demorage,  after  the  rates 
of  the  charter-party,  he  protested  against  the  Company  for  all' 
damages,  loss  of  time,  or  other  accidents.  Whereupon  the 
President  and  Council  agreed  in  writing,  that  the  owners  shoidd 
be  allowed  demorage  for  so  long  time  as  she  should  be  detained" 
in  the  Company's  service  in  India.  She  was-  detained'  till  the 
12th  April,  1740;  on  which  day,  before  she  was  dispatdied; 
or  had  any  loading  for  England^  she  was  wrecked  aAd  lost  in  a 
storm. 

The  plaintiA  applied  to  tile  East  India  Company;  insistbig* 
upon  demorage  from  the  31st  of  January,  1747-8,  to  the  loss 
of  the  ship^  and  for  a  salisfiicdon  for  the  loss  ef  tlie  ship,  and 
for  freight  The  defendants  ic^Jst,  that  as  the  ship  never  re^ 
twned  to  Eaglamd^tbey  were  not  liable  to  the  payment  of  any 
of  these  demands. 

Hereupon^  tiiis  action  was  brought,  and  four  breaches  as- 
signed: whereof  tito  firat  and  principal  was,  for  not  loading 
the  ship  homewards,  on  or  befove  the  Slst  of  January,  1748*9^ 
but  detakiittg  bar  till  lost,  whereby  she  lost  all  her  eamingr 
and  the  prodna  •£  her  voyage.  The  defendants^  pleaded,  tiuit 
she  was  detained  with  consent  of  the  Master.  Issue.  Tried' 
ai  sittings  after  BSL  1757,  before  Loid  Mansfield,  C.  J.  Yer- 
dicl  for  tiie  plaintiffii,  with  20,000/.  damages;  subject  to.  the 
opinioa  of  the  Court,  on  the  foregoing  case  and  ti&e  following 
questiooia-*- 

1.  Whethev  pkinti£Es  aM  mtitied  t»  recover  in  tiiis  actibn, 
by  reason  of  the  said  ship  not  being  dispatched  or  laden  home- 
'  wards?    If  so,  tiien  13,269t  6s.  M.  due  to  plaintiffs. 

.  *Sdfy,  If  not  so  entided.  Whether  the  plaintiffs  are  entitied  [    *293    ] 
to  demorage?    If  so,  then  7,166/.  10«.  Sd.  due. 

After  several  arguments,  in  which  Moi^M  and  Etut  India 
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Hume  Company f  in  Veraon,  and  BUse  and  Blacky  King's  Benck, 
East  Indi  c  ^^^^  1746,  were  the  only  cases  relied  pn,  the  Company  offered, 
^  V  ^  ^'  by  way  of  compromise,  to  pay  demorage  from  the  81st  of  Ja- 
nuary, 1747-8,  to  the  time  the  ship  was  lost;  which  was  ac- 
cepted. After  which,  Lord  Mansfield  declared,  the  Court 
was  very  clear,  that  the  plaintiffs  were  entitled  to  no  more,  but 
declined  giving  any  other  opinion. 

So  judgment  was  entered  (by  consent  of  the  parties)  for  the 
phdntiff,  with  damages,  8,100/.  and  upwards,  die  former  calcu- 
lation being  erroneous,  and  costs  (Q. 

(0  See  fioOoaiT.Z./.  Comp.,  1  Doug.  Comp^  lft£att,290;  Ftdiky.KLCmpi, 

S72;  TimIt.E./.  Cmnp.,  AbliottonSUp-  4  B.  &  A.  630  ;   58  G.  3,  c.  83 ;  Xdk»  t. 

ping,  S17v  D.  (e<L  1812);  Maffisi  y.  E,  L  Lhpd,  tmie,  191,  and  Edie  ▼.  E.  L  CW, 

Comp.,  10  Em,  408;  Dobnt  t.  E.  L  jwf<,  295. 


Baskerville  v.  Brown. 

&  C.  2  Bnrr.  1229. 

Sr^Sf*  Brown  brought  an  action  against  BaskerviDe  for  901.  and 
prior  aedoD  may  obtained  a  verdict,  Baskerville  having  given  no  notice  of  any 
beietoffagainit  setoff.  But  BaskcrviUe  brought  a  cross  action  against  Brown, 
his  prewnt  de-  for  1  li  18*.  which  came  on  to  be  tried  the  same  day,  soon  after 
""■""•  the  former  verdict.     Brown  had  given  notice  of  a  set-off;  and 

at  the  trial,  Morton  offered  to  give  in  evidence  said  verdict  for 
SO/.,  which  the  Counsel  for  Baskerville,  the  then  plaintiff,  ob- 
jected to.  Verdict  for  plaintiff,  but  order  of  Nisi  prius  was 
niade,  to  refer  this  question  to  tiie  opinion  of  the  Court;  and 
if  the  set-off  was  maintainable,  then  judgment  for  defendant, 
as  in  case  of  nonsuit;  otherwise,  the  postea  to  be  delivered  to 
plaintiff. 

It  was  argued  by  Norton  and  Yates,  for  the  plaintiff;  by 
Morton  and  Stowe,  for  the  defendant. 

Lord  Mansfield,  C.  J.,  gave  the  judgment  of  the  whole 
Court. — In  the  first  action,  'twas  vexatious  and  litigiouiT  in  Bas- 
kerviDe  not  to  set  off  the  11/.  18*.  But  Brown  could  not  take 
[  294  J  •  a  verdict  with  safety  for  a  less  sum  than  80/. ;  because  then  it 
would  have  appeared  on  record,  that  less  was  owing  to  him. 
In  the  second  action,  now  before  the  Court,  we  are,  upon  fiiH 
consideration,  all  clear  of  opinion,  that  the  verdict  might  be  set 
off  agamst  the  plaintiff's  demand.  For  if,  at  the  time  of  the 
a^ton  brought  (m),  there  are  mutual  demands,  they  may  be  set 
off  by  the  statute.  Unless  the  verdict  can  be  construed  to  an- 
mhilate  the  debt,  the  demand  remained  as  well  after  as  before 
tiie  verdict.  The  only  effect  of  the  verdict  is,  to  make  the  evi- 
dence  of  the  demand  conclusive.   Justice  may  be  done  between 

w.l*^  A?^.  "^J!^^'  ?*^  ^  P**^*^  8Svcn  to  amend;  Evans  t.  Promr,  5  T.  R. 
wai  indebted  to  the  defendant  at  ^  time      186,  recognised  in  Le  Brett  t.  P^vUkm, 

Jf^'i^f  K^*"*^  ."  J^-   *'  *^"*^     *  »"*»  «W.     And  tee  Birdr.  RMl, 
SSJLJS**  *  ^  T"  *"^*^u  "^^^^^  *^"-     P^'  587;  Freeman  v.  Byett, poet,  S94. 
menoeAent  of  the  acUon :  but  leave  wu 
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the  parties,  by  remitting,  upon  the  first  record,  such  part  of  BinuttviLLs 
the  damages  as  might  have  been  set  ofi*.    Therefore,  let  the 
present  verdict  be  set  aside,  with  costs  of  a  nonsuit;  and  a  re- 
nUttitur  as  to  11/.  18«.  be  entered  upon  the  record  of  the  fost 
action  (ft). 


Beoww. 


(a)  So,  where,  to  a  dedaradon  ibr  woik 
and  labour,  defendant  pleaded  a  aet-off  on 
a  prominory  note,  and  plaintiff  replied, 
that  after  exhibiting  hit  bill  defendant 
brooght  an  action  against  him  upon  the 
same  note,  in  wliidi  action  lie  the  plaindff 
paid  the  amount  of  die  note  into  Court; 
on  demurrer,  the  Court,  on  the  authority 
of  the  principal  caie,  were  dearly  of 
opinion  that  die  replicadon  was  ill;  add- 
ing tiiat,  if  the  set-off  were  proved  to  the 


Jury,  and  the  defendant  also  succeeded  in 
his  action  on  the  note,  the  pUdntiff  in  this 
acdon  might  bring  an  audild  qugreid^  or 
have  some  other  remedy;  Eomt  t.  Proi^ 
ter,  3  T.  R.  186.  So  it  is  no  objection  to 
the  set-off  of  a  debt,  that  defendant  had 
commenced  an  acdon  fer  the  reoorery  of 
that  debt,  before  plaindff's  cause  of  a^ioa 
accrued :  Lord  Ken^en  being  of  opinion, 
that  these  were  mMtiual  debU;  Kmbht  ▼• 
BaUy  Peake's  N.  P.  C.  276. 


The  King  v.  Kinnersley. 

JM.OTION  for  an  information  against  the  printer  of  Lloyd's  infenntdoa  fer 
Evening  Post,  for  a  ludicrous  paragraph,  giving  an  account  of  piloting  an  ae- 
the  Eari  of  Clanricard's  marriage  with  an  actress  at  Dublin,  g^'I^^J^^^jj^ 
and  appearing  with  her  in  the  boxes  with  jewels,  &c.  (o).  between  an  ae- 

Harvey  shewed  for  cause. — 1st.  That  Lord  Clanricard  was  tress  and  a  nv- 
not  a  peer  of  Great  Britain.    Sed  nan  aUocaiur:  for,  per  Cur,,  **•*  ""^ 
As  he  is  sworn  to  be  a  married  man,  it  is  a  high  offence,  even 
against  a  commoner.     2dly.  That  this  paragraph  was  taken 
from  another  paper  (/^),  against  whose  printers  informations 
were  also  moved.  Sdly.  That  in  his  next  paper  Kinnersley  had 
voluntarily  made  a  public  recantation.   SednonaUacantur:  for, 
per  *  Cur.,  it  is  h^^h  time  to  put  a  stop  to  this  intermeddling  [    ^S95    ] 
m  private  families. 

Rule  made  absolute. 


(o)SeelHawk.P.C^c.78;  4Bac.Abr. 
Uhel(K)  2,  p.  450;  Russ.  Cr.  &  Misd. 
830;  where  the  author  observes(SSl,  n.  u), 
that  the  Court  of  K.  B.  always  exercises 
a  discretionary  power  in  grandng  an  in- 
Ibrmation  for  a  libel,  and  will,  hi  tnaoy 
cases,  leaTc  the  party  to  his  ordinary  re- 
medy (by  indictment);  as  where  the  ap- 
plication is  made  after  a  great  length  of 
time,  or  where  the  matter  complained  of 
as  a  libel,  happens  to  be  true.  And  the 
Court  will  not  grant  an  inferroation  fer  a 
private  libel,  chaiging  a  particular  oifence, 
unless  the  prosecutor  will  deny  the  charge 
upon  oath ;  JL  t.  Jlfi^,  1  Doug.  284;  JL 
T.  Wehiiert  8  T.  R.  888.  But  see  JL  v. 
IFOUaaif,  5  B.  fe  A.  595.    See  also  iZ.  v. 


Rahbmm,  pott,  541 ;  A.  v.  jyEm,  poU, 
510;  JL  T.  Pitt,  poit,  SBO. 

It  is  to  be  obsmred,  that  words  apoken, 
however  scurrilous,  are  not  the  sulgeet  of 
indictment;  Russ.  Cr.  fe  Misd.  8S9,  re- 
ferring to  B.  V.  LangUg,  6  Mod.  125  ;  it. 
T.  Bear,  2  Salk.  417,  1  Lord  Raym.  418, 
per  Holt,  C.  J.  So,  in  some  cases  an  ac- 
tbn  may  be  maintained  for  words  written, 
for  which  an  action  could  not  be  main- 
tained if  they  were  merely  spoken :  per 
Oould,  J.,  in  FiUen  v.  Momlep,  2  Wils. 
404;  Tkorley  v.  Lord  Kerry  (in  error), 
4  Taunt  355. 

(p)  See  Lewie  ▼.  Waiter,  4  B.  ft  A. 
805. 


TBINtYT  TBRM,  1  GEO.  IIL  K.  B. 


Graham  v.  Potts. 
Oh.  If  a  probi.  X  AXES  iDoved  fot  a  prohibition  to  the  Confiistory  Court  of 
c^rt  cSlirtLi'*  ^o^K  on  a  suggestion,  that  in  a  suit  for  tithes,  a  madug  had 
after  a  modus  been  pleaded  {q).  But  it  not  appearing,  that  the  plaintiff  had 
pleaded,  to  as  proceeded  since  this  plea,  the  Court  doubted  whether  a  pro- 
hid^I^^^"  hibition  would  lie.    But  granted  a  rule  to  shew  cause. 


plea? 


(a)  Because  "  if  a  modut  be  pleaded  don,  or  a  delect  in  the  mode  of  triaL    if 

and  admitted,  no  prohibition  shall  go;  bat  any  fact  be  pleaded  in  the  Court  below, 

if  the  question  be,  whether  a  modut  or  no  and  the  parties  are  at  issue,  that  Court 

modmt,  a  prohibition  shall  go  {  and  so  is  has  no  jurisdiction  to  try  it,  because  it  cw- 

the  law,  VIS.  wherever  the  matter,  which  not  proceed  according  to  the  rules  of  the 

you  suggest  for  a  prohibition,  is  foreign  to  common  law;  and  in  such  case  a  prohi> 

Uie  libel,  you  must  plead  it  below,  before  bidon  lies.    Or  where  the  Spiritual  Court 

you  can  haye  a  prohibition ;  odierwise  has  no  original  Jurisdiction,  a  prohibition 

where  the  cause  of  prohibition  appears  on  may  be  granted  after  sentence;"  Lemamw. 

the  foceof  the  Ubel:"  PerHott,  J.,  dnom  eoulty,  3  T.  R.  3;  Cartlakt  t.  Mtqded^ 

2  Salk.  551 ;  Stone  t.  Harwood,  Ca.  temp,  ram,  3  T.  R.  478,  S.  P.    Wliere  a  party 

Hard.  357 ;  Qfiey  t.  WkUehaU^  Bunb.  17,  applying  for  a  prohibition  has  permitted  a 

S.  P.    But  a  prohibition  was  granted  on  net  to  be  tried  below,  as  where  he  has  wt 

affldayi^  that  the  defendant  "  answered  up  scToral  customs  respecting  tithes,  aid 

on  oath  or  pleaded  a  modut  in  the  Cgurt  has  permitted  the  Ecclesiastical  Court  to 

below  tD  the  libel;"  French  v.  Tratk^  proceed  to  sentence,  a  prohibition  will  not 

10  East,  348.  See  also  ITt^Mi  ▼.  i/'ifatJb,  <*mi  be  granted,  if  that  Court  had  original 

8  B.  &  A.  241.    Where  a  modut  is  plead-  jurisdiction  of  the  cause ;  Full  t.  HtUdum^ 

ed  (and  insisted  upon)  a  prohibition  may  2  Cowp.  422 ;  QgUy  ▼.  WkMaU^  tmpra; 

be  gmnted  any  time  before  final  sentenee;  Stainbaiik  ▼.  Bradtkakf,  10  East,  341K  n- 

Darbyv,  Cotentf  1  T.  R.  552.  But  apro-  (c)  S.  P.  See  also  Lord  Onndsii  t.  Ham 

hibition  will  be  granted,  eyen  after  sen-  (in  error),  4  T.  R.  882,  &  C.  in  D.  P., 

tence,  where  it  appears  on  the  proceedings  2  H.  Bla.  533 ;  Oouid  t.  Gapper,  8  East, 

of  theCout  below,  that  it  had  do  juris-  472,  S.  C,  5  Basr,  848.    As  t»  costi  b 

diction.     Lord  Kemyom^'*  The  general  prohibition,  see  Atwib  ▼•  Fremok^  15  B«t» 

eprounds  of  a  prohibition  to  the  Eccletias^  574;  and  as  to  declaring,  oate,  8L 
tical  Courts,  are  either  a  defeet  of  juris^c- 


THte  Kino  r.  Inhabitants  of  Cheshunt,  Hertfordshire. 

i^di^ntefor  InI>ICTMENT  for  not  renairing  a  foad-  Motion  to  sub- 
not  repairing^!!  ^^  ^  &  sttiaU  fine,  OH  Certificate  that  the  road  was  now  in 
road.  repair. 

Norton,  for  the  prosecutors^  insisted^  that  the  d^fendaiits 
should  pay  the  costs  of  the  prosecution^  before  they  should  be 
at  liberty  to  make  such  submission. 

Hut  per  Cur. — ^It  is  contraary  to  the  practice  of  the  Court* 
Sosetafineof6f.8cr.(r). 

(r)  But  see  iZ.  V.  WmgfkU,  po§it  OOt. 


Edie  and  Laird  v.  The  East  India  Company. 

iS*.  a  2  Burr.  1216. 

l^nrft'*?  Action  on  two  bills  of  exchange  of  2000/.  each,  drawn  by 
andindoned'  R«  Clive  on  the  East  India  Company,  at  three  hundred  and 
penooaUytoB.,  sixty-five  days  after  date,  payable  to  R.  Campbell  or  Order* 
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CampbeU  indorsed  one  to  Ogleby/' or  oxd^,**  the  oAer  to  Ogfe- 
by,widioutadduurdieword8ororifer.  Butattbetrialy  the  words 
or  order  appeared  upon  the  indorsement  in  another  hand*writ-  ^ 

ing.  The  East  India  Company  accepted  both  bills  (#).  Ogfeby  b»7  be  after- 
then  indorsed  them  to  the  {damtiffs,  and  soon  after  became  in-  J^J^'j^JSJ^. 
solvent.  The  C!ompany  thra  refosed  payment.  The  iury  fomid    ^ 
a  verdictforthe  plamtiffiB  on  the  *first  biD,  but  for  the  defend-  [    ^296    ] 
ants  on  the  second;  apprehendinff,  that  l^  tibe  usage  of  mer- 
chants it  was  not  assignable^  wimout  the  words  or  order  in 
CamnbeO  the  payee's  indorsement. 

morion  moved  for  a  new  trial.  Ist,  Because  the  biB,  being 
once  negotiable^  could  not  lose  its  negotiability,  by  CaoqpbeU'a 
writhiff  on  k  some  words,  and  omitting  others;— -Afooiv  snd 
Manmtng,  Com.  Sll ;  wokIs  "  or  order^  bong  omitted  in  aa 
indorsement,  still  the  bill  is  payable  to  order,  if  so  ki  the  or»* 
fflnal  draiwht:-*-^cA^«oii  and  Fomidam,  1  Str.  557,  S.  P.; 
EvMs  and  Cramlmgton,  Cartfa.  5,  2  Yentr.  296,  S09.  Sd^ 
On  the  footing  of  surprise;  the  plahitiffnot  bdng  wqpared  to 
give  evidence  of  the  custom  of  merchants:  And  the  evidence 

?>en  by  defendants,  being  not  of  fiicts,  bat  merely  of  opiniosu 
'4aes,  d.  S. 

Norton  and  Wedderium  shewed  cause.  Ist,  That  custom 
is  die  foundation  of  all  Ulls  of  exchange;  and  the  custom  of 
merchants  is  matter  of  law,  not  of  fact ;  so  iaproperly  evideneed 
by  opinion.  A  payee  or  indorsee,  when  tne  draught  or  in- 
dorsement is  general,  is  absolute  owner  of  the  bill;  he  is  the 
purchaser  of  it;  value  received  is  ioaplied.  He  msy  destroy 
its  negotiability.  If  he  indorses  it  with  motive  words,  as  to 
**  J.  If.  and  nobody  eUef*  w31  any  man  seriously  contend,  Aat 
it  is  payable  to  any  one  else?  WiH  any  man  take  it t  And  if 
putting  negative  words  on  it  would  have  destroyed  its  negotia- 
bility, then  omitting  the  words  **  or  order*^  amounts  to  the 
same  thing.  It  is  an  imj^d  negative.  Campb^  mi^  have 
indorsed  it  in  blank,  (i.  e.  by  away  writing  his  own  name),  and 
then  I  agree,  that  anyone  nn^bt  have  overwrote  what  he 
plesMd  upon  it  The  presumption  in  such  esse  is,  tlmt  he 
meant  to  make  it  of  the  greatest  possible  use  to  his  indorsee* 
BiPt  having  once  put  the  tenns  of  indorsement  u^on  it,  this  de- 
stroys the  other  presumption.  All  subsequent  mdorsees  take 
It  under  the  new  terms  imposed  upon  it.  It  is  now  a  naked 
authority  to  Ogleby,  to  receive  the  moncff  •  Such  a  special 
indorsement  does  not  import  value  reosived;  fcr  Ogleby  mi^ 
only  be  agent  or  factor  for  the  indorsor.  Moore  axul  Monmng 
is  hardly  law.  It  b  contrary  to  die  reason  which  arises  from 
the  case  itself.  For  the  reason  of  such  *speciBl  indorsement  [  ^297  ] 
in  that  case  seems  to  have  been,  Aat  the  inoorsor  was  a  credit 
toir  to  the  special  indorsee.    Had  therefore  the  bill  been  pff^ 


(«)  *'  Wherever  an  aot  of  Parlieroent  ghrei  in  olber  catei  igrfiiit  any  pSitiee^a 

authorises  a  corporation  to  draw  and  ac-  a  bOl;"  per  Cur*  in  Mwrrnif^.  E.  L  Comp^f 

oept  bills,  it  must  be  taken  to  give  the  5  B.  a  A.  210.    And  see  more  as  to  Uie 

holder  of  those  bills  the  same  remedy  East  Inditt  Conpsny  iti  Bmm  t.  M*  /. 

•gainel  tfie  body  egiporate,  as  the  law  Gvb^,  ca*,  SSI. 
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Ed»         tested  for  non-payment^  the  indorsee  had  effects  of  the  indof' 
'-  sor*s  in  his  hands,  sufficient  to  indemnify  himself.    But  upon 

Eact  fiipiA  g  ^  general  indorsement,  the  indorsor  might  have  been  called 
upon,  at  a  distance  of  time,  by  any  subsequait  indorsee, 
which  mi^ht  have  been  very  inconvenient.  2,  The  footing  of 
surprise,  if  true,  is  no  ^ound  for  new  trial.  If  this  be  allowed^ 
new  triak  would  be  always  moved  for,  whenever  the  losing 
party  thinks  he  can  mend  his  evidence. 

Morton^  in  reply,  insisted  that  the  supposition  of  kew  is 
equally  strong,  that  a  special  indorsee  is  a  purdiasor,  as  well 
as  a  general  one.     For  he  might  have  resorted  to  Campbell,  as 
well  as  to  Ogleby. 
Where  an  In-         Lord  Mansfield,  C.  J. — ^There  can  be  no  dispute.   Where 
UukTm^y  the  indorsement  is  in  blank,  there  you  may  write  over  it  what- 
ofcrwrite  wbat    ever  you  please.    And  it  has  been  permitted  to  be  done  even 
yoopieMe.        in  Court  (2)r    But  for  this  there  is  no  occasion.     Every  thing 
shall  be  intiended  upon  such  a  blank  indorsement.    The  point 
relied  on  at  the  trial  for  defendants  was,  that  where  a  special 
indorsement  was  made  to  A.  B.,  and  the  indorsor  omitted  the 
words,  "  or  order"  this. was  equivalent  to  the  most  restrictive 
indorsement.     Manv  witnesses  were  examined  by  defendants 
to  prove  this  usage  (v);  but  it  did  not  appear  that  in  any  one 
fiict,  the  indorsee  of  such  special  indorsement  ever  lost  the 
money  by  such  omission.     The  evidence  was  only  matter  of 
opinion.     I  told  the  jury  that  upon  the  general  law  (laying 
usa^e  out  of  the  case)  the  indorsement  earned  the  property  to 
Ogkby;  and  that  the  negotiability  was  a  consequence  of  the 
transfer.    But  if  they  found  an  established  usage  among.mer- 
chants,  that  where  the  words  "  or  order'*  were  omitted,  the 
biU  was  only  negotiable  on  the  credit  of.  the  indorsee,  they 
should  find  for  the  defendants.     If  otherwise,  or  they  were 
[    ^S98    ]  doubt JPiil,  then  Neither  for  the  plaintiffs,  or  make  a  case  of  it. 
They  found  for  the  defendants  on  the  bill  in  question;  for  the 
plaintiff  on  the  other,  concerning  which  there  was  no  dispute. 
Coftomofmer-       Now,  upon  the  best  consideration  I  have  been  able  to  give 
mta^^iby  ad-  ^^  matter,  I  am  very  clear  of  opinion,  that,  at  the  trial,  I  ought 
judged  cBKi.   '  not  to. have  admitted  the  evidence  of  usage.     But  the  point  of 
laW  is  here  settled :  and,  when  once  solemnly  settled,  no  par- 
ticular usage  shall  be  admitted  to  weigh  against  it :  This  would 
send  every  thing  to  sea  aeain.    It  is  settled  by  two  judgments, 
in  Westminster  Hall,  both  of  them  agreeable  to  law  and  to  con-* 
venience.     The  two  cases  I  go  upon  are,  Moore  and  Mourning 
in  Comyns,  and  Acheson  and  Fountain  in  Strange.     These 
cases  go  upon  a  general  proposition  in  law,  that  an  indorse- 
ment to  A.  imphes  ''  or  order i'  and  is  negotiable.     The  main 
foundation  is,  to  consider  what  the  bill  was  in  its  origin.     The 

J  resent  bill,  •in  its  original  creation,  was  not  a  bare  authority 
ut  a  negotiable  draught.     There  are  no  restrictive  words  in 
it.    And  whatever  carries  the  property,  carries  the  power  to 

(0  Imdqm  v.  Iforf a,  Barnes,  453 ;  Xom-      137,  &  C. 
UH  ▼.  Ottfof,  1  Ld.  Raym.  443,  Salk.         (v)  Omkn  ▼.  Cbwlfy,  fMil,  417. 
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asrign  it.  It  were  absurd,  if  the  merchant's  opinion  should  bre-         Bdis 


vail,  that  this  is  now  converted  into  a  personal  authority.   If  it  ^^^  ^^^^  ^ 

be  such,  and  the  indorsee  dies,  it  could  not  ffo  to  his  executors  ^        ! 

and  administrators;  in  whom  most  clearly  the  property  of  the 

bill  does  vest.     Upon  this  ground,  that  the  point  is  settled 

both  by  King*s  Bench  and  Common  Pleas,  and  well  settled, 

I  think  there  should  be  a  new  trial.    Otherwise  also,  I  should  Surpritemaybe, 

be  of  the  same  opinion.  Certainly,  the  suggestion  of  surprise  is  IJJJJJ^ubr**  * 

not  in  all  cases  a  reason  for  a  new  trial ;  but  in  particular  cases,  S^L       "'^^ 

such  as  the  present,  it  may  be  (tc). — ^The  question  of  costs^  is 

very  peculiar.    There  is  a  verdict  in  part  for  the  plamtiff, 

which  already  carries  costs  for  him.     But,  for  form's  sake,  we  where  a  new 

must  set  aside  the  whole  verdict,  which  is  usually  done  on  trial  thdi  be 

payment  of  costs.     But  this  will  be  giving  defendants  costs,  J^^f^g^ 

wmch  they  could  not  otherwise  have,  merely  because  they  have 

obtained  an  improper  verdict.     Therefore,  I  think,  that  under 

^these  particular  circumstances,  the  verdict  should  be  set  aside  [    ^899    ] 

without  costs. 

Dennison,  J. — ^I  am  of  the  same  opinion.    If  the  words  io  Q^  Whether  a 
A.  B.  ofi/y  were  inserted,  I  should  think  it  would  not  be  re-  J^^mt"" 
strictive:  at  least  it  should  be  left  to  a  jury.     In  RawUnsom  words  of  rcttrfe- 
and  Stone f  M.  20  Geo.  8(tr),  an  inland  bill  of  exchange  was  iioo  be  rendered 
drawn  payable  to  A.  or  order,  who  indorsed  it  to  B.,  without  "^  n^B«ti«We' 
adding  any  thing  more.    The  question  was.  Whether  there 
was  such  an  interest  in  the  executor  of  the  assi^ee,  as  that 
he  might  assign  it.    The  Court  held,  upon  enquiry  from  mer- 
chants, that  it  miffht  be  indorsed  thus:  **  C,  executor  or  ad- 
"  ministrator  of  B."    When  a  man  says,  "  Pay  to  A.,"  the 
law  says,  it  is  "  to  A.  or  order.''    He  then  says,  I  intend  it 
should  not  be  so.    What  signifies  what  you  intend?    The  law 
intends  otherwise.    Same  opinion  as  to  costs. 

Foster,  J. — I  am  of  the  same  opinion.    This  is  now  the 
settled  law,  and  ought  not  to  have  been  left  to  a  jury.    People 
talk  of  the  custom  of  merchants.    This  word  custom  b  apt  to 
mislead  our  ideas.    The  custom  of  merchants,  so  far  as  the  Cmtoni  of  mer- 
law  regards  it,  is  the  custom  of  England ;  and  therefore  Lord  ^i^S!!gI 
Coke  calls  it,  very  properly,  the  law-merchant.    We  should  ]^^,  not  any 
not  confound  general  customs  with  special  local  customs.     I  ipedal  local  cna- 
think  there  should  be  no  costs.  ^"^ 

WiLMOT,  J. — ^There  are  two  (]|ue8tiohs.  Whether  the  law 
18  fully  settled,  and  upon  what  prmciples  ?  It  is  certainly  now 
settled,  and  upon  these  princi^es :  The  oriffinal  contract  be- 
tween the  drawer  and  payee,  is,  to  pay  to  the  payee  and  lus 
assupis,  and  the  assigns  of  such  assigns,  in  infinitum.  There 
is  the  same  pnvity  between  the  drawer  and  the  last  assignee, 
as  the  first.  The  first  assigns  over  that  cImsc  in  action^  wnich, 
in  its  nature,  and  by  the  express  permission  of  law,  is  assign- 
able, with  the  same  privUeges  and  advantages,  that  it  had  when 
he  received  it   It  might  m  a  considerable  question,  whether  a 

(»)  out  ▼.  Maton,  1  T.  R.  94 ;  Vwrmm  (ir)  Barnes,  164,  Willei,  559,  in  C.  P. : 
V.  Oamktjf^  S  T.  R.  118|  Sfmtg  t.  H^g,  amflnned  on  error  in  K.  a  3  Wilt.  1 1  2 
P^  809.  Stia.  1200,  i&  C.  by  the  name  of  BMtum* 


an 
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maa  can  Hmit  and  modify  the  property  or  not,  even  by  expim 
words  (tf  restriction,  so  as  to  check  its  currency,    dj  giving 

V  a  bare  authority,  he  may  do  it;  as,  *'  Pay  to  A.,  for  my  use; 

But  if  he  indorses  it  generally,  I  should  hare  a  great  doubt; 

£  *S00  ]  ^supposing  it  purchased  by  a  subsequent  indorsee,  far  a  valu- 
able consideration  (;r).  In  ihe  present  case,  I  think  assigning  it 
to  A.  carries  the  property,  with  all  its  qualities.  It  implies  a 
consideration  to  have  been  given.  I  have  a  note  of  Aciesam 
and  Potmiam.  Mr.  Wearg  then  cited  a  case  so  determined  in 
Common  Pleas,  probably  that  of  Moore  and  Manm$ig,  An- 
other case  shews  the  liberality  with  which  indorsements  have 
been  construed:  Carth.  403  (y^.  The  question  was,  wheth» 
indorsement  to  the  order  of  A.  will  enable  A.  to  maintain  an 
action.  Determined,  that  it  wiU.  If  so,  o/br^ort,  an  indorse- 
ment to  A.  will  enable  him  to  indorse  it.  Custom  of  merchants 
is  the  general  universal  law.  Facts  must  be  reiterated  to  make 
such  a  custom.  The  opinion  of  merchants  is  nothing.  Special 
custom  of  merchants  has  been  controlled  in  a  case,  where  an 
mdorsor  had  divided  a  note,  and  indorsed  it  to  several  persons: 
Carth.  466,  Salk.(«r)  Held,  that  the  indorsor  cannot  vary  the 
original  contract,  and  split  one  note  into  twenty.  Determined 
to  be  a  void  custom,  though  allowed  to  be  the  custcmiof  mer- 
chants.    Same  opinion  as  to  costs. 

New  trial  wasgnuited  without  payinent  of  coatB. 

(c)  p.  65,  Hamkki*  w.  Card^,  1  L«d 
Riiym.360,  12Mod.213,&a   «  Whrn 

the  drawer  of  a  bill  has  paid  part,  yon 
may  Indorae  it  orer  for  the  residue ;  odfaer- 
wiae  not,  bocatue  it  would  mil^^  him  la 
variety  of  actbns ;"  per  GmtU,  J.,  in  JMa- 
§an  ▼.  Kemuon,  2  Wils.  262 ;  Baeom  ▼. 
Starlet,  1  H.  Bla.  88.  See  also  Pkrtim 
T.  Dmiopt  2  Cowp.  571 ;  VUipyii  t.  SL 
OshHIm,  1  Boa.  ft  p.  652  i  aAd  B&jI^m 
naif,  51,  155  (ed.  1813). 


Opinion  of  mer< 
chants  is  not 
the  custom  of 
inerchaDtB. 


(«)  As  to  indocaMMBti,  which  itstricC 
<he  n^gotiaUUty,  see  Stm  t.  Prtttti,  I 
Atk.  249 ;  Aneher  t.  Bank  of  EngUnd,  2 
Dong.  637 ;  PotU  t.  Reed,  6  Esp.  57.  As 
long  as  the  6ist  indoRnmeiit  continues 
Uaiik,  a  bill  or  note,  as  against  the  payee, 
drawer,  and  acceptor,  is  assignable  by  mere 
deUirery,  notwithstanding  it  may  have  upon 
it  snbsequont/k//  indorsements;  Smiih  ▼. 
Oarkt,  Peake  N.  P.  C.  295.---aee  Baylty 
on  Bills,  48  (ed.  1813.) 

(y)  FuherwPoarfret. 


MamUmut  the 
proper  remedy 
to  restore  a  ca- 
rats to  his  cfaap 
peL 


The  Kino  r.  Barker  and  Others* 

S.  a  3  Burr.  1265, 

Norton  moved  for  a  mandamus  to  the  trustees  of  a  meet- 
ing-house at  Plymouth,  to  admit  a  teacher,  one  Mence;  on  a 
su  ggestion  by  affidavit,  that  he  was  elected  under  the  deed  of 
tntst  by  the  congregation,  and  refused  admission;  and  cited 
jE.  and  Blower  {a)y  a  late  case  in  King's  Bench,  where  a  man- 
damus was  granted,  to  restore  a  curate  to  a  chapel  in  Stafibrd- 
sh?ire,  who  was  nominated  by  the  vicar  and  ousted :  which 
mcwdamus  is  now  at  issue. 

Per  Cur. — ^We  have  considered  of  that  case  since,  and  are 
all  clear,  that  this  is  die  proper  specific  remedy,  where  a 


ra)2  Bnrr.  1043:  The  chapel  was  a  donative,  endowed  with- Uiidsi  ACeite* 

1  T.  R.  899. 
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curate  is  oiuled  firom  a  chapel  to  which  he  has  a  Tight.    la  Th«  Kma 

such  cases,  a  cle^yman  is  not  to  be  driven  to  his  ejectment.  '- 

Rule  to  shew  cause— [iS.  C.  past,  352.]  »  '^^^l"^'    ^ 


ToNsoN  r.  Collins.  L     ^*     J 

Action  on  the  case,  for  selling  certain  books  called  the  Q»-  ^'^^ 
Spectators,  printed  without  any  Ucenee  or  consent  from  the  SST  inVHthon, 
sole  and  true  proprietors  of  the  copy  thereof,  viz.  the  phdntiffiB)  u  a  YBiuabie 
to  their  iqjury  and  damage.     On  not  guil^  pleaded,  the  jury  P^Pf^'l'^^^ 
found  a  special  verdict  to  the  following  effect.  Stat  8  Ann.  ^ 

"  That  the  Spectator  is  an  original  composition,  by  natural 
"  bom  subjects  resident  in  Ei^land,  viz.  Mr.  Addison,  Sir  R* 
''  Steele,  &c.  fint  pubtished  A.  D.  1711.  That  Jacob  Tonson 
"  deceased,  in  1713  purchased  of  the  authors  for  a  valuable 
"  consideration,  the  said  work,  to  him  and  his  assigns  for 
''  ever.  That  the  plaintiflb  Jacob  and  Richard  are  his  personal 
**  representatives  and  assigns.  That  old  Jacob  in  his  lifetiiiie, 
**  and  the  plaintifis  since  ms  death,  have  constantly  printed  and 
**  sold  the  said  work  as  their  property ;  and  now  have  and  al- 
**  ways  have  had  a  sufficient  number  of  books  of  the  said  work, 
*'  exposed  to  sale  at  a  reasonable  price.  That  before  the  reisn 
**  of  Queen  Anne,  it  was  usual  to  purchase  from  authors  the 
**  perpetual  copy^ri^ht  of  their  books,  and  to  assign  the  same 
''  for  valuable  consideration,  and  to  settle  them  in  family  set- 
**  tlements,  for  the  provision  of  wives  and  children.  That, 
"  to  secure  the  ei^ovment  of  said  copy-right,  the  Stationers' 
"  Company  have  made  several  bye-laws;  particularly  one  dated 
"  17  August,  1681,  and  another,  dated  14  May,  1604  (therem 
"  set  forw),  reciting  and  recognizing,  in  the  strongest  terms, 
"  the  copy-right  of  authors  wm  their  assigns,  and  prohibiting 
*'  any  infraction  of  such  right  by  members  of  their  Company, 
**  under  certain  pecuniary  penalties.  That  the  said  clacob 
''  Tonson,  deceased,  complied  with  the  conditions  required  by 
**  the  said  Company,  to  ascertain  his  right,  by  registring  the  v 

"  said  work  as  soon  as  he  had  purchased  the  copy.    That  the  n 

**  defendant,  without  licence  of  the  plamtifis,  and  knowing 
**  the  said  copy  to  have  been  purchased  by  said  Jacob  Tonson 
'*  deceased,  printed,  published,  and  sold  several  copies  of  the 
*'  same  in  April  and  May,  1759,  whereby  the  plaintiffi  were 
**  ^damnifiea;  but  .whether  the  defendant  is  liable  in  law  to  [  ^302  ] 
"  answer  the  damages,  they  are  ignorant.  But  if  the  Court 
"  shall  adjudge  him  liable,  they  find  him  guilty,  damages  5/.; 
"  if  otherwise,  not  guilty." 

Weilderbumf  for  Ihe  plaintiff. — The  general  question  will 
turn  on  the  riffht  of  the  plaintiffs.  For  sufficient  acts  of  the 
defendimt  are  found,  of  iniringing  that  right,  if  existing :  which 
right,  if  any,  must  be  a  r^ht  of  proper^  at  commcm  law;  for 
this  case  is  quite  out  of  the  statute  of  Queen  Anne  (a).    The  . 

(a)  An  antbor  has  a  property  in  an  mi-  tate;  SomHteif  v.  Shtrwood,  9  Meriv.  485 ; 
jimbiitked  work,  independent  of  the  ita-     MmAHn  v.  Bkkardmt,  AmbL  SS4. 
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ToKsoN       light  of  authors  in  general  is  now  to  be  determined ;  not  of  any 
CoLLiMB.      particular  bookseller.     From  the  industry  of  the  author,  a 

<        ^        /  profit  must  arise  to  somebody :  I  contend  it  belongs  to  the 

author;  and  when  I  speak  of  the  right  of  property,  I  mean  in 

the  profits  of  his  book,  not  in  the  sentiments,  style,  &c.  I  shall 

endeavour  to  shew, — I.  That  this  right  b  as  weU  founded  as 

,  any  other  right  of  property :   U.  That  it  is  also  recognized  by 

the  laws  of  England. 1.  Property,  according  to  Selden, 

Mar.  Claus.  is  jug  utendif  Jruendi^  aUenandi,  &c.  Difierent 
originals  are  assigned  of  the  right  of  property.  All  acree,  that 
its  final  cause  is  to  promote  the  industry  of  individuius.  Pro- 
perty at  first  continued  only  as  long  as  possession ;  then,  was 
extended  for  life;  then,  was  transmissible  to  representatives; 
lastly,  was  reined  into  the  multiplicity  of  rights  we  now  expe- 
rience* According  to  Grotius,  invention  is  one  ground  of  pro- 
^  perhTy  occupancy  another.  The  present  ground  is  invention, 
while  a  work  is  in  manuscript,  the  author  has  entire  dominion 
over  it.  Courts  have  interposed,  to  stop  its  publication  by 
other  men.  Webb  and  Rose  (A) ;  Forester  {e)  and  Walker  {d) ; 
late  Case  of  Lord  Clarendon's  Manuscripts  in  Chancery  (e).  If, 
instead  of  copying  by  clerks,  an  author  prints  for  the  use  of 
his  friends,  he  gives  them  no  right  over  the  copies.     Pro- 

[  ^903  ]  *ceed  one  step  rarther:  If  he  pubUshes  by  subscription,  and 
no  books  are  deUvered  but  to  subscribers;  they  have  no  right 
over  the  copies,  but  only  to  use  them.  This  leads  us  to  a  ge- 
neral pubUcation :  There  also  every  purchaser  has  a  right  to 
use,  but. nothing  farther.  The  profits  of  the  sale  must  go  to 
somebody.  The  printer  and  other  mechanic  artists  concerned 
in  the  impression  are  paid  for  their  parts;  the  author  who  is 
the  first  mover  ought  in  justice  to  be  paid  too.  This  doctrine 
is  also  consistent  with  pubUc  utility.  Learning  would  be  pre- 
judiced, if  authors  may  be  stripped  of  this  independent  provi- 
sion for  themselves.  It  may  be  objected,  1st.  That  this  right 
is  incapable  of  possession. — ^Not  more  than  advowsons  and  other 
incorporeal  rights  are.  ^y.  It  is  impossible  to  be  guarded. 
— Laws  are  the  guard  of  property  in  society,  not  bolts  and  bars. 
This  very  action  is  a  proof  that  it  may  be  guarded. 

II.  This  right  is  recognized  by  the  laws  of  England.  Ma- 
nuscripts are  quite  out  of  the  case.  They  could  produce  no 
profit.  Therefore  I  shall  begin  from  the  introduction  {/)  of 
printing  by  Caxton  in  1471,  ^or  Dr.  Middleton  has  confuted 
the  story  of  its  prior  importation  at  the  King's  expence),  and 
herein  shall  rely  principally  on  Ames's  Typographical  Antiqui- 
ties. Caxton's  books  were  all  printed  at  the  expence  of  private 
persons.  Pynson's  and  De  Werde's,  the  same.  There  were 
then  no  profits,  or  but  little,  arising  from  the  impression.  About 
1500,  the  encouragement  arising  from  sale  began  to  be  suffi- 

S  Cited  fM<»  380.  8  Eden,  329. 

ForrtMter^,  WalUr,  cited  S  Eden,  (/)  See  an  account  of  the  introdnctkm 

328.  of  printing  into  this  country,  in  4  Burr. 

(d)  TVmmohv.  Walker,  4  Burr.  2325.  *2418. 

(e)  Duke  of  Queemtberry  ▼.  SMbeare, 
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€ient,  without  patronage.     Since  1506,  no  books  have  beeti       Tovson 
printed  at  the  private  expence  of  patrons.    But  now  they  be-  •*• 

gan  to  be  printed  cum  primleeio  ad  imprimendum  solum.  These  -  .<>'-^'^»-  ^ 
privileges  do  not  contradict  the  idea  of  a  prior  right  of  property ; 
they  only  support  and  protect  it.  Henry  8th's  book  on  the  Sa- 
craments was  printed  1521  y  cum.privilegio.  This  he  gave  the 
printers,  in  his  private  right  as  author.  Another  ancient  book, 
called  the  Customs  of  London,  having  no  certain  author,  has 
therefore  no  privilege.  *  About  this  time  the  Crown  began  to  [  *304  ] 
exert  its  prerogative  copy-right  (f);  which  shews,  that  a  copy- 
right may  exist.  There  was  no  King's  printer  by  patent,  till 
the  reirni  of  Edw.  6.  He  granted  one  to  Ghrafton,  with  some 
exceptions,  as  of  grammars;  which  were  then  the  property  of 
Barthelet,  printer  to  Hen  8,  being  books  composed  at  the 
ELing's  expence.  In  Rym.  XV,  150,  there  is  a  patent  for  print- 
ing Greek  and  Hebrew.  This  arose  from  the  great  expence 
of  purchasing  manuscripts.  There  could  be  no  copy-right  in 
classic  books;  therefore,  the  King  seised  them,  as  bananulUus 
and  things  derelict.  These  patents  are  most  of  them  for  Bibles, 
&c.  whidi  are  things  gainea  at  the  expence  of  the  Crown,  and 
therefore  they  are  me  subject  of  copv'^right; — or  for  almanacks, 
&c.  which  are  things  derelici(h).  One  patent  indeed  goes  out 
of  this  rule ;  that  for  printing  law  books.  I  cannot  account  for 
the  principle  upon  which  mat  is  founded.  Next  came  the 
power  of  licensing,  which  arose  from  the  religious  disputes  then 
prevalent.  This  made  printing  be  looked  upon  all  over  Eu- 
rope as  a  matter  of  state,  and  proper.to  be  regulated  by  law. 
In  1537,  Hen.  8.  published  a  proclamation  against  printing 
without  licence.  Fox,  572.  In  1555,  another,  ordering  the 
possessors  of  hereticid  books  to  bum  them;  else,  to  be  ac- 
counted rebels,  and  executed  by  militai7  law.  The  same  King 
erected  the  Company  of  Stationers,  professedly  to  regulate  the 

Eress.  His  charter  was  confirmed  by  Queen  Elizabeth  in  1558. 
n  1556,  a  decree  of  the  Star  Chamber  regulated  the  manner 
of  printing,  and  number  of  presses.  Ames,  534.  In  1583,  two 
printers.  Wolf  and  Ward,  insisted  upon  a  right  of  printing  all 
books,  even  where  there  were  copy-rights  existing;  Stowe,  223, 
tit.  Stationers'  Company.  But  commissioners  appointed  by 
the  Crown  willed  them  to  desist.  In  1685,  another  decree  of 
the  Star  Chamber,  that  no  man  should  print  books,  whereof  the 
property  was  m  others,  according  to  the  allowed  ordinances  of 
the  Stationers'  Company.  In  1583,  several  printers  surrendered 
certam  copy-rights,  to  the  use  of  the  poor  of  the  Company  of 
Stationers;  reservingja  power  of  printing  them  at  the  lowest 
rates;  Ames,  551.  This  shews,  that  the  ^profits  of  publica-  [  ♦305  ] 
tion  were  then  usually  assigned.  Tottel  had  several  copy- 
rights. This  severity  of  the  Star  Chamber  had  no  good  end. 
Another  decree  of  the  Star  Chamber  was  made  in  1637,  mo- 
delled on  that  of  Qu.  Eliz.    During  the  ensuing  usurpation, 

(g)  See  Sol.  Gen.  Yorkers  argument,  tmie,  113,  and  notes. 
{k)  ButseefMit,  8S8. 

VOL.  I.  R 
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ToNfloit       the  same  tyrannical  powers  were  exerted^    After  the  restora-' 
V.  tion,  the  statute  of  the  IS  &  14  Car.  S  (i),  was  modelled  on  the 

CoLLiwg.  g^j^  Chamber  decrees,  and  states,  that  many  had  the  right 
solely  to  print,  talks  of  the  owner's  consent,  and  gives  a  pendty 
in  case  of  transgression,  to  the  owners  of  books  and  copies. 
Though  all  ^ese  restrictions  were  founded  on  wrone  principles 
of  pohcy,  yet  diey  are  strong  arguments  of  a  generally-allowed 
pre-existing  copy-right.  As  to  the  law  patent,  (the  best  ac- 
count of  which  IS  in  the  Case  of  Roper  and  Streeter{k\  [an^ 
in  Carter  (l)^  whatever  vahdity  it  may  have,  it  can  have  no  e^ 
feet  on  the  present  question.  It  confines  the  author  of  a  law 
book  to  print  with  a  particular  person.  It  does  not  take  away 
any  copy-right  (i»).  Few  precedents  to  be  met  with  in  the 
books.  Ponder  and  Braddel,  13  Car.  S,  Lill.  Entr.  67;  ac- 
tion upon  the  property  of  the  Pilgrim's  Progress.  What  cases 
there  are,  are  ill  reported ;  beinff  all  on  patent  rights,  and  there- 
fore the  law  printers  would  onfy  print  the  arguments  on  one 
side.  In  1  Mod.  256,  property  or  almanadcs  are  said  to  be  the 
ELing's,  first,  because  derefict;  secondlv,  as  prerogative  copies, 
since  diey  regulate  the  feasts  of  the  Church. — ^Tne  expiration 
of  the  licensing  act  of  Car.  S,  gave  rise  to  the  statute  of  Queen 
Anne(fi);  which  recognizes  authors  as  proprietors;  and  gives 
particular  remedies  by  a  penal  action.  It  takes  away  no  ante- 
cedent riffht.  There  is  a  saving  clause  of  all  antecedent  rights. 
The  words,  ^*  for  fourteen  years  and  no  lonser,''  extend  only 
to  the  accumulative  remedy  by  penal  action.  There  have  been 
many  cases  in  Chancery,  wherein  injunctions  have  been  grant- 
ed, to  restrain  the  sale  of  books,  in  prejudice  to  the  proprietors 
of  copy-rights.  MoHe  and  Falkner  before  Talbot,  C.  1735  (o). 
—Eyre  and  Walker,  coram  Talbot,  C.  n35{p).—  JValihaemd 
Walker,  1736,  coram  Jekyll,  M.  R.^;)— The  Case  of  Gay's 
[  *306  ]  Works  in  1737,  where  Lord  Chancellor  made  *the  injunction 
I>erpetnal;  which  he  could  not  have  done  merely  under  the 
act.  Austen  and  Cave,  1739.  In  fine,  this  species  of  property 
is  acknowledged  bv  act  of  Parliament — Long  understood  to  be 
vested,  and  made  the  subject  of  family  settlements — ^recognized 
by  the  Court  of  Chancery.  Therefore,  we  presume  that  a 
court  of  law  will  allow  an  action  on  the  case  to  lie  for  its  violsr 
tion. 

Tkurlow,  for  the  defendant— The  right  contended  for,  if  it 
exists,  must  arise  from  either — 1 .  Privilege ;  2.  Common  law  pro- 
perty. It  supposes  a  right  to  multiply  copies  in  infinUum  ;  and 
to  exclude  other  persons  from  msking  profit  by  multiplying 
them.  Somepartsof  the  verdict  quite  out  of  the  case.  It  is  of  no 
consequence,  whether  the  authors  are  natural  bom  subjects  or 
no ;  because  this  ri^ht  of  property,  if  any,  is  personal ;  and  may 
be  acquired  by  ahens. — Of  no  consequence  now,  that  they 

(0  C.  SS.    See  ante,  111,  d.  (m)  See  Boikei  t.  CmnUmgham,  ftd, 

Ik)  Cited  j»f<,  328.  370. 

(0  Cwe  of  JUWtAbHdgmeni,  Cuter,  (»)  Pwt,  80»,  n.  (l). 

89;  6  Bac.  Abr,  p.  505;  A  C.  dted  ante,  W  Cited ^eK,  881. 


118;  S.  C.  dted  10  Mod.  106.  W  f^  (q)  lb. 
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continued  to  publish  it    If  there  be  any  property,  they  may      Tovson 
use  it  as  the^  please.     It  might  hare  been  an  ingredient  at  the      ^  *- 
trial,  by  which  to  measure  the  dami^ges.     The  case  has  not         ''"'"'  ^ 
been  argued  as  a  right  arising  from  privilege,  or  flowing  from 
any  act  of  the  state.    I  shall  therefore  insist,  I.  That  it  does 
not  exist  naturally  or  flow  from  natural  law:  II.  That  where 
this  kind  of  property  has  been  spoken  of  by  learned  men,  or- 
even  by  Courts  of  justice,  it  had  reference  to  the  extraordinary 
acts  of  the  state. 

I.  Public  utility,  &c.  points  one  way  as  well  as  the  other. 
It  is  useful  to  the  public,  that  a  monopoly  should  be  abolished. 
The  establishment  of  copy-right  may  tend  to  the  advantaffe 
of  authors;  not  of  the  public.  When  a  perpetual  monopcSy 
is  established,  printers  who  purchase  copies  will  print  in  the 
*  vilest  and  the  cheapest  manner;  which  will  make  the  curious  [  ^307  ] 
resort  to  foreign  countries.  The  act  of  Parliament  therefore 
^^neely  jpyres  a  limited  monopoly,  and  not  a  perpeiMot,  Pro- 
perty in  the  profits  of  publication  must  presuppose  property  in 
the  thing  itself.  And  the  subject  of  this  property,  if  any,  must 
be  in  the  abstracted,  ideal,  incorporeal  composition.  Now,  the 
idea  of  the  composition,  as  it  lies  in  the  author's  mind,  before 
it  is  substantiated  by  reducing  it  into  writing,  has  no  one  idea  ^ 
of  property  annexed  to  it.  In  the  Roman  law,  there  was  a 
question  concerning  specification,  long  debated  between  the 
P^oculi  and  Sabini.  if  I  write  any  Carmen,  &c.  on  the  niate- 
rials  whereon  Titius  has  wrote  his  Carmen,  &c.  before,  it  be- 
longs to  Titius,  ^«re  speHficationis.  Vide  bstitut.  and  JPufien- 
dorf  (m  the  subject  (r) ;  who  observes,  that  this  is*not  an  on- 

S'nal  method  of  acquiring  property,  but  merely  by  contract. 
se  also  Seld.  Mare  Claus.  cap.  SS.  Publications  by  subscrip- 
tion shew,  that  there  is  a  method,  by  which  an  author  may  gam 
a  profit  for  his  works,  without  resorting  to  any  copy-right.  I 
insist,  that  every  subscriber  has  a  riffht  to  do  what  he  pleases 
with  the  book  he  has  so  subscribed  for.  It  wiU  be  difficult  to 
shew  the  remedy  of  such  a  right  as  this.  WiH  the  remedy  lie 
against  the  keepers  of  circukSing  libraries,  who  buy  one  copy, 
and  hire  it  to  an  hundred  to  read? — Or  against  a  man  who 
lends  it  gratb?  Both  gratify  the  curiosty  of  others,  and  stop 
the  sale  of  the  book.  It  will  be  difficult  to  confine  thiis  merely 
to  books,  and  not  extend  it  to  other  inventions.  A  learned 
author  f  has  endeavoured  at  it,  and  brangled  it,  and  made  ^^^"^ 
miserable  stufi^  of  it.  He  attempts  a  distinction  between  the 
labour  of  the  head  and  of  the  hand.  But  in  some  miachines 
the  labour  of  the  head  b  much  greater  than  that  of  the  hand. 
Sir  Isaac  Newton  had  no  greater  property  in  his  Prindpia,  than 
Lrord  Orrery  had  in  his  machine.  If  the  labour  of  the  head 
gkveE  the  rieht,  the  property  is  just  the  same.  And  it  is  pos- 
sible, that  the  ia^vention  of  a  mouse-trap  might  cost  its  author  [  #80g  j 
the  same  labour  of  head  that  the  orrery  did  its  noble  contriver. 
So  that  this  ground  of  property  depends  entirely  upon  the  dif* 

(r)  Pott,  824. 
R2 
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ToNsoN       ference  of  heads.    The  right  of  property  in  books  and  ma- 
••  chmes  is  therefore  the  same.     Botn  have  arisen  from 

.  ^^'-^""^  .  II.  The  extraordinary  acts  of  the  state.  The  licensing  acts 
began  in  England  in  1400  and  odd.  Before  that  no  marks 
appear  of  property  in  books.  St.  Ambrose  "  De  Vitis  Patrum" 
appears,  from  Ames,  to  have  been  Ucensed  by  the  archbishop. 
-  In  Caius  Coll.  library  at  Cambridge,  there  are  many  books,  m 
MS.  as  well  as  print,  published  under  Ucence.  From  1539, 
privileging  and  printing  went  hand  in  hand,  printing  being 
supposed  a  flower  of  the  Crown.  Indeed  there  are  great  ar- 
guments for  supposing  that  printing  was  imported  by  the 
Crown.  Lord  Coke  says  so — ^And  Polydore  Virgil  the  same, 
in  the  reign  of  Henry  8th.     Be  this  as  it  will,  the  privileges 

f 'anted  imply  no  idea  whatsoever  of  copy-right  in  authors, 
hey  relate  merely  to  printers,  as  if  in  nature  of  a  patent  for 
this  new  invention  of  publication.  In  1551,  licence  granted 
to  Laurentius  Torrentinus  to  print  the  Pisan  Code.  Here  was 
nothing  new  in  the  invention  of  the  book:  The  encouragement 
is  to  the  labour  of  printing.  Qu.  Eliz.  granted  a  patent  for 
the  sole  printing  of  music, — ^another  for  maps  of  England, — 
another  ror  latin,  &c. — All  these  patents  are  totally  foreign  to 
any  notion  of  copy-right.  They  rather  exclude  it.  The  rea- 
sons of  creating  this  exclusive  property  in  printers  were  rea- 
sons of  state.  Darey  and  AHen^  Moor,  673;  the  privilege  for 
sole  printing  was  held  to  be  ^ood,  for  the  peace  and  safety  of 
the  realm.  So  in  Holland,  a  theological  controversy  once  ran  so 
high,  that  the  state  enjoined  the  disputants  to  proceed  no  far- 
ther, lest  they  should  offend  contra  banos  mares.  At  length 
it  was  provided,  in  1556,  that  no  one  should  print  books  with- 
out leave  from  the  Company  of  Stationers.  In  43  Eliz.  among 
other  complaints  of  monopoUes,  Inr  the  House  of  Commons,  a 
^^  monopoly  of  the  translation  of  Tacitus  was  complained  of; 
[  •SOQ  J  which  shews  very  little  regard  to  any  •right  of  either  authors 
or  translators.  The  stat.  21  Jac.  1  («),  saves  to  the  Crown  the 
right  of  giving  privileges  in  matters  of  printing:  Which  shews, 
that  the  property  was  supposed  to  be  derived  from  the  Crown. 
The  word  "  property"  in  the  statute  of  Queen  Anne(/)  arises 
from  the  wording  of  the  orders  of  the  Company  of  Stationers  in 
1691 ;  who  were  fond  enough  of  asserting  such  a  right.     This 


(*)  C.  8,  a.  10,  concerning  mcnopoliea.  time  of  passing  the  act,  shall  he  then  fiv- 
(i)  8  Ann.  c.  19.  Bat  now  by  stat.  ing;  and  if  he  shall  die  before  theexpira- 
H  O.  3,  c.  150,  s.  4,  it  is  enacted,  that  tion  of  the  fourteen  years,  then  the  per- 
from  and  after  the  passing  thereof,  (June  sonal  representative,  or  his  assignee,  shall 
29,  1814),  the  author  of  any  book  com-  have  the  sole  right  of  printing  and  pub- 
posed  and  not  printed  and  published,  or  lishing  for  the  flirther  term  of  fourteen 
%r1iich  shall  thereafter  be  composed  and  be  years,  after  the  expiration  of  the  first  fimr- 
priaCed  and  published,  and  his  assignee  or  teen  yean:  and  by  s.  9,  if  the  author  of 
assigns,  shall  have  the  sole  liberty  of  printing  any  book  then  published  shall  be  living  at 
and  reprinting  such  book  for  twenty-eight  the  end  of  twenty-eight  years  after  the 
years,  from  the  day  of  first  publishing  first  publication,  he  shall,  for  the  remaiQ- 
the  same;  and  also,  if  the  author  shall  be  der  of  his  life,  have  the  sole  right  of  print- 
living  at  Uie  end  of  that  period,  for  the  re-  ing  and  publishing  the  same.  As  to  the 
sidoe  of  his  natural  life:  and  by  a.  8,  that  construction  of  this  statute,  tee  pott,  345, 
if  the  author  of  any  book,  which  shall  not  n.  (d), 
have  been  published  fourteen  yean  at  the 
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fetatote  provides,  that  if  the  author  overlives  fourteen  years, 
the  property  shiJl  return  to  him:  that  is,  it  shall  no  longer 
remain  m  the  printer,  according  to  the  orders  of  the  Stationers'  «  ^  / 
Company.  Suppose  now  the  author  had  assigned  it  for  fifty 
years ;  I  should  contend,  that  the  subject-matter  of  this  assign- 
ment is,  by  the  statute,  made  incapable  of  subsbting  for  more 
than  fourteen  years.  By  one  clause  in  the  statute  of  Queen 
Anne  (p\  certain  great  officers  were  enabled  to  regulate  the 

S rices  df  books;  not  only  of  those  entered  at  Stationers'  Hall, 
ut  of  all  others.  This  would  not  have  been  repealed,  had  die 
Leffislature  thought  a  property  attached  in  authors  exclusive 
of  the  terms  in  this  statute,  for  it  would  be  extremely  incon- 
venient, if  no  power  of  regulation  were  vested  any  where.  For 
then  authors  might  set  what  price  upon  their  works  they  pleased; 
since  no  action  can  lie  against  them  for  abusing  their  power. 
This  is  the  first  action  ever  known  to  be  brought  upon  this 
head  of  property  (for  the  declaration  in  Lilly's  entries  is  the 
mere  invention  of  the  author);  and  therefore  ought  not  to  be 
received*  Littleton,  Chapter  **  Knight's  Service,"  says,  *'  No 
action  can  be  brought  upon  the  statute  of  Merton  for  dispar 
raging  an  heir,  because  none  ever  had  been  brought."  (u).  *^  IM- 
versity  of  Courts,"  says,  "  Writ  of  error  will  run  to  the  five 
ports;"  Brooke  (tr)  says  the  like:  But  in  Dyer,  376,  because 
none  ever  had  ffone,  it  was  determined  none  ever  should  go. 
Year-book,  39  Hen.  6,  a  royal  protection  to  the  King's  proctor 
at  Rome  disallowed,  because  none  ever  granted  berore.  The 
cases  in  Chancery  are  none  of  them  opposite  to  this  doctrine. 
The  injunctions  granted  are  all  of  them  since  the  statute  of 
Queen  Anne,  which  clearly  vests  an  absolute  right  in  authors, 
&c.  for  fourteen  years.  In  the  late  case  of  Tanson  and  Walker, 
about  Newton's  Edition  of  *  Milton,  Lord  Chancellor  did  not  [  •SIO  ] 
determine  upon  the  general  right  of  property,  but  upon  the 
statute.  For  Dr.  Newton's  notes  were  clearly  within  ^e 
term.  However,  an  injunction  in  Chancery  is  not  conclusive! 
to  the  right.  It  is  not  that  solemn  adjudication  which  the  law 
requires. 

Wedderbum  in  reply. — ^The  jurisdiction  of  the  Court  of 
Chancei^y  to  grant  injunction  in  these  cases,  well  supported 
by  the  finding  of  the  jury,  that  this  is  a  customary  property* 
The  profits  of  authors,  &c.  must  arise  fi'om  an  extensive  sale. 
It  is  therefore  their  interest  to  publish  books  in  the  best  and 
the  cheapest  manner.  But  if  they  did  not,  this  is  only  argu- 
mentum  ab  abusu.  If  this  right  be  abused,  you  mav  lay  re- 
strictions upon  it,  as  was  done  by  stat.  8  Ann.  Fc  19,  s.  4| , 
though  that  clause  is  now  repealed  by  12  Geo.  2,  [c  86,  s.  3 J. 
ISooks  cannot  be  compared  to  mechanical  inventions,  with  any 
propriety:  For  those  are  capable  of  improvement  at  every  copy 
made.  Books  are  usually  reprinted  verbatim.  We  allow  that 
reasons  of  state  gave  birth  to  exclusive  patents ;  but  deny  that 
such  patents  gave  original  to  or  interfered  with  copy-rights. 


(»7  S.  4,  fMt,  SIO.         (»)  Co.  Litt.  ».  107,  80  a.         (w)  Cmqm  PwU,  pL  25. 
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Patents  were  chiefly  in  favour  of  printers,  being  a  new  art  which 
tended  to  diffuse  knowledge.  Learned  men  were  originally 
rewarded  hj  the  emoluments  they  received  from  the  resort  of 
pupils.  "When  their  learning  came  to  be  diffused  by  books, 
society  gave  lliem  this  recompence  instead  of  it  f  which  we 
hope  the  Court  will  protect. 

Lord  Mansfield,  C*  J. — Let  this  case  stand  over  for  far- 
ther argument  There  is  no  doubt,  but  the  violation  of  that 
property,  which  may  be  the  subject  of  an  injunction  in  Chan- 
cery, will  maintain  an  action  on  the  case  in  this  Court 
Because  every  injimction  proceeds  upon  the  supposition  of  a 
Ic^al  property.  There  are  two  sorts  of  cases  in  the  Court 
of  Chancery,  which  I  desire  may  be  looked  into;  Ist,  Where 
there  hath  been  no  printing  or  publication  at  all  (or).  The 
,  statute  of  Queod  Anne  seems  evidently  to  distinguish  this 

[  *311  ]  *from  other  cases.  In  the  case  of  the  edition  of  Pope's  Let- 
ters to  Swift,  the  question  was.  Whether  tiie  property  was  not 
transferred  to  the  correspondent  Lord  Hardwicke  thought 
not,  and  that  the  writer  was  still  the  proprietor,  and  therefore 
panted  an  injunction  against  the  assignee  of  Swift.  Sd.  Where 
Uie  term  given  by  act  of  Parliament  has  been  clearly  expired. 
I  rememter  no  case,  where  the  merits  have  been  fully  ar^ed, 
and  the  injunction  made  perpetual,  at  the  hearing  of  the 
cause;  therefore,  they  are  not  quite  decisive;  and  yet  they 
have  great  authority.  They  at  least  answer  the  objection 
against. the  disuse  of  these  actions;  since  the  parties  injured 
have  followed  their  remedy  in  another  Coivt  In  Tonsan  and 
Walker^  Lord  Hardwicke  inclined  to  the  property,  but  sent  it 
to  law.  It  was  there  twice  argued,  but  never  certified.  The 
reason  why  he  leant  to  the  property  was,  because,  in  all  pre- 
rogative causes  of  this  kind,  the  counsel  for  the  Crown  had 
endeavoured  (right  or  wrong)  to  put  the  merits  on  a  supposed 
property  in  the  Crown :  and  it  seemed  to  be  universally  ac^ 
knowledged,  that  such  a  property  might  be  subsisting.  Let 
the  Judges  be  attended  with  copies  of  the  cases  in  Chancery. 

[&C.|}M<,321.] 
(«)  A9i€,  SOS,  D.  (a). 


ThemuCer'g 
report  upon  in- 
terrogatories of 
contempt,  can- 
not be  moved 
for  the  last  day 
of  the  Term, 
without  previous 
leave  of  the 
Court;  unless 
upon  extiEordi* 


The  King  v.  Wheeler. 

S.  a  S  Burr.  1257,  but  not  S.  P. 

An  attachment  had  issued  against  the  defendant,  for  disobey- 
ing an  award,  and  filing  a  bul  in  Chancery  against  the  arbi- 
trators, and  he  had  been  examined  upon  interrogatories. — 
Morton  moved  for  the  master's  report,  upon  the  last  day  of  the 
Term,  without  previous  leave  of  the  Court,  upon  an  affidavit, 
that  the  defendant  had  made  the  proceedings  on  this  very  at- 
tachment the  subject  of  a  supplemental  bill,  and  had  moved 
for  an  injunction.  Objection  by  Howard^  that  this  motion  was 
irregular.     But,  per  Vur. — In  a  case  so  extraor^ary  as  this. 
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the  contempt  beinff  evei^  day  increasiiig,  the  Court  will  di»-  Tub  King 

pense  with  their  xme. — riowever,  it  being  then  objected,  that  ^^J^j,^^ 
the  defendant  waa  not  personally  served  with  notice  of  this 


motion,  *but  only  that  it  was  put  under  his  chamber  door,  the  [    *812    ] 
Court  (for  that  reason  only)  reftised  the  motion  (y).  nu-y  caws,  and 

penonal  tenrioc 
(yj  See  1  Tidd'f  Pr.  5IB  (ed.  1821}  i  Jt.  ▼.  Edwmrdt,  pa$i,  637.  of  noCioe. 


SITTINGS  AFTER  TERBL— MIDDLESEX. 
Morris  9.  Harwood  and  Puoh. 

&  a  3  Burr.  1S4L 

Trover  for  a  mare,  which  Pugh  hired  of  the  plaintiff,  and  Q«- 1'  pi^tiff 
sold  to  Harwood,  the  other  defendant,  on  the  Slst  of  March.  ^^^^ 
The  declaration  was  of  Easter  Tenn,  which  beffan  the  8th  of  dMcon^mioiiif 
April:  and  no  evidence  was  given  of  a  demand  nom  the  plain-  ^^^  ^e  flnt 
tiff  to  Harwood,  till  the  9th  of  April;  whereupon  Norton,  for  J^^chUie*^ 
the  defendant,  insisted  on  a  nonsuit ;  there  being  no  conver-  dantum  u  da- 
sion  till  demand  and  refosal,  as  the  mare  still  continued  in  the  Bvered,  though 
possession  of  the  defendant.     The  nlaintiff  then  proved,  that  jj^j^*^,^ 
the  writ  was  not  sued  out  or  served  till  the  Sd  of  May,  long  out  the  writ 
after  the  demand  and  refusal.     Lord  Mansfield  at  first  in- 
clined, that  the  detention  before  action  brought,  coupled  with 
the  demand  and  refusal  afier,  amounted  to  a  conversion  ab 
initio.    However,  a  verdict  was  taken  for  tiie  plaintiff,  subject 
to  the  opinion  of  B.  R.  whether  the  verdict  should  not,  in  re- 
spect of  costs,  be  entered,  as  if  it  had  been  found  for  the  de- 
fendant, the  mare  beins  ajzreed  to  be  defivered  immediately. 

N.  B,  It  was  agreed,  if  the  pldntiff  had  declared  on  a  spe- 
cial dav  in  the  Term ;  or  had  entered  a  memorandum  on  the  roll, 
that  the  action  was  broiu(ht  on  such  a  day  in  the  Term,  it 
would  have  cured  this  dcKct. 

[&  C  fMl,  SSO.] 


LONDON. 

Ross  r.  Bradshaw. 

Action  on  policy  of  insurance  on  the  life  of  Sir  James  Ross,  Coooeaiment  of 
for  one  year,  commencing  28d  of  October,  1769,  with  warranty  ciren^uncw 
from  the  insured,  that  Sir  James's  was  then  a  good  life.     Sir  ^nJJ^'^^ 
James  had  received  a  wound,  at  the  •battie  of  La  Feldt  in  [    #313    j 
1747,  in  his  loins,  which  had  occasioned  a  partial  relaxation  or  iftheiifebewar- 
palsy,  so  that  he  covdd  not  retain  his  urine  or  feeoes:  which  rated  good,  •• 
circumstance  was  not  mentioned  to  the  insurers  at  the  time  of  ^  iniSiice. 
the  insurance.     At  eleven  months'  end.  Sir  James  died  of  a 
malignant  fever. 

Lord  Mansfield  gave  it  in  charge  to  the  jury,  that  there 
was  a  distinction  between  a  common  insurance,  and  one  wi{|i 
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warranty.  That  the  conceahnent  of  many  drcumstanees  wiB 
vitiate  the  first,  which  will  not  vitiate  the  secoodt  Becauae  in 
the  second,  the  insured  takes  it  upon  him  to  prove,  in  caae  of 
death,  that  cesiuff  que  vie  was  in  a  gencfral  good  state  of  health* 
And  it  appearing  oy  mahy  witnesses,  that  the  conseouenoes  of 
Sir  James  s  wound  were  inconvenient  only,  and  not  dangerous 
to  his  life  at  the  time  of  the  insurance,  the  jury  found  a  verdict 
for  the  plaintiff  (;k). 


(z)  This  case  b  more  fully  reported  in 
Marsh.  Ins.  770  (ed.  1808),  Park's  Ins. 
649  (ed.  1817).  There  Lord  Monoid  is 
reported  to  have  said — "Where  an  in- 
surance is  upon  a  representation,  every  ma- 
terial circumstance  should  be  mentioned; 
such  as  age,  way  of  life,  &c.  But  where 
there  is  a  warranty,  then  nothing  need  be 
told ;  but  it  most,  in  general,  be  proved, 
if  litigated,  that  the  life  was  in  ikct  a  good 
one :  and  so  it  may  be,  though  he  had  a 
particular  infinnity.  The  only  question  is, 
whether  he  was  in  a  reasonably  good  state 
of  health,  and  such  a  life  as  ought  to  be 
insured  on  common  terms."  Sa  where  a 
policy  contained  a  warranty,  that  A.  B. 
was  in  good  health,  when  Use  policy  was 
underwritten ;  and  it  appeared  in  evidence, 
that  though  he  was  troubled  with  spasms 
and  cramps  from  violent  fits  of  the  gout, 
he  was  in  as  good  a  state  of  health  when 
th^t  policy  was  underwritten,  as  he  had 


enjoyed  for  a  long  time ;  Ld.  Mtau^M  told 
the  jury,  that  "  such  a  warranty  could 
never  mean,  that  a  man  has  not  in  lum 
the  seeds  of  some  disorder.  We  are  all 
bom  with  the  seeds  of  mortality  in  ua.  A 
man,  subject  to  the  gout,  is  a  liie  capable 
of  being  insured,  if  he  has  no  sicknfss  at 
the  time  to  make  it  an  unequal  contract." 
Verdict  for  the  plaintUT;  WiUu  v.  Foalr, 
Id.  771,  Id.  650.  If  there  be  no  war- 
ranty, the  insurer  takes  the  risk  upon 
himself;  Siaekpool  v.  Smum,  Marsh.  Ins. 
772.  Park's  Ins.  648.  Stat  14  G.  8,  c.  48, 
provides,  that  no  life  insurance  shall  be 
made,  where  the  insured  has  no  interest ; 
and  ti^at  the  insured  shall  not  reoofermore 
than  his  interest.  See  TidtwtU  v.  Jmkir^ 
Miem,  Peake's  N.  P.  C.  [151] ;  OodtaU  v. 
Boldtro,  9  East,  7S.  As  to  concealments 
in  policies  of  inauranoe,  see  Hodgttm  ▼. 
HidiardiOR,  pott,  463;  Carter  v.  BoOm, 
pott,  593. 


Inforen  liable 
to  pay  the 
charge  of  a  com- 
proD^  bond 
Jldemadeto 
prevent  the  ship 
from  bttng  con- 
demned as  law- 
fid  prize,  or  to 
avoid  a  greater 


Berbns  v.  Rucker. 

Action  on  a  poUcy  of  insurance,  dated  gist  Jidy,  1758, 
on  a  Dutch  ship  called  the  Tyd,  and  its  cargo,  at  and  firoQi 
St.  Eustatius  to  Amsterdam; — warranted  a  Dutch  ship  and 
the  goods  Dutch  property,  and  not  laden  in  any  French  port 
in  the  West  Indies.  The  cargo  was  worth  12,00(M.,  and!  was 
insured  at  fifteen  guineas  per  cent. ;  for,  though  the  common 
premium  before  the  French  war  was  but  three  guineas  per 
cefU.f  yet  it  was  thus  advanced,  by  the  number  of  captures, 
which  the  English  had  made  of  neutral  vessels,  on  suspicion 
of  illicit  trade,  and  the  detention  of  those  vessels  by  the  pro- 
ceedings in  the  Courts  of  Admiralty.  The  defendant  undei^ 
wrote  821.  of  the  plaintiiFs,  for  a  premium  of  121.  IHs.  Skd. 

In  May,  1758,  the  ship  was  at  St.  Eustatius  taking  m  her 
cargo,  which  consisted  of  sugar  and  indigo,  and  other  French 
commodities,  which  were  put  on  board  her,  piurtly  out  of  barks 
from  sea,  partly  from  the  shore  of  the  island.  The  18th  of 
June,  1758,  she  sailed  on  her  voyage:  27  ih  of  June  was  taken 
by  an  English  privateer:  28th  June  was  carried  into  Ports- 
mouth. On  the  1st  of  August,  the  sailors  were  examined 
upon  the  standing  interrogatories,  prescribed  by  stat.  29  G.  2, 
c.  34,  and  the  captain  entered  his  claim  in  the  Admiralty 
Court. 
[    *314    ]      *In  October,  1758,  the  claimants  were  cited  to  specify,  what 
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part  of  the  goods  were  taken  bom  the  shore  of  St  Eustatiust       Bbrim 
and  what  from  the  barks.     Citation  continued  from  Court  to       »  '^  . 
Court,  till  February,  1759.    The  2*th  of  February,  1759,  in-  ,        ,"'-. 
terlocutory  decree  was  pronounced  for  the  contumacy  of  the 
claimants,  in  not  specifying  what  narts  of  the  cargo  were  so 
taken,  and  that  therefore  the  goods  anould  be  presumed  French 
projperty. 

Anpeal  to  Lords  Conumssioners  of  Prizes.  Many  causes 
stood  before  it.  The  market  was  very  high.  The  cargo  in 
part  was  nerishable.  Wherefore  the  agent  of  the  owners 
agreed  with  the  captors,  to  give  them  800A  and  costs,  to  ob- 
tain a  reversal  of  the  sentence.  The  reversal  was  had  by  con- 
sent;  and  in  order  to  give  costs  to  the  captors,  it  was  decreed 
by  consent,  that  there  was  a  sufficient  cause  for  seizure ;  and 
thereupon  costs  were  decreed  to  the  captors ;  and  restitution 
of  the  cargo  to  the  owners  was  also  ordered. 

The  ship,  when  restored,  proceeded  to  Amsterdam,  and 
arrived  there  the  11th  of  August,  and  the  Chamber  of  In- 
surances in  that  city  settled  the  average  of  the  plaintiff,  towards 
the  loss  and  the  expences,  at  14/.  &.  &/.,  occasioned  by  the 
capture,  detention,  and  litigation.  And  for  this  sum  the  action 
was  brouffht. 

Lord  Mansfield. — ^The  first  question  is,  whether  this  was 
a  just  capture.    Both  sentences  are  out  of  tiie  case,  being 
done  and  undone  by  consent.     The  capture  was  certainly 
unjust.     The  pretence  was,  tiiat  part  of  this  cargo  was  put 
on  board  off  at.  Eustatius,  out  of  baiks,  supposed  to  come 
from  the  French  blands,  and  not  loaded  unmediately  from  the 
shore.     This  is  now  a  settied  point  by  the  Lords  of  Appeal^ 
to  be  the  same  thing  as  if  wey  had  been  landed  on  the 
Dutch  shore,  and  then  put  on  board  afterwards;  in  which  1**^^^* 
case  there  is  no  colour  for  seizure.    The  rule  b,  tiiat  if  a  .^^Idoptcdiiiip 
neutral  ship  trades  to  a  French  colony,  with  all  the  privileges  makei  a  neutral 
of  a  French  ship,  and  is  thus  adopted  and  naturalized,  it  must  '][J!J^ '"'^J.^ 
be  looked  upon  as  a  French  ship,  and  is  liable  to  be  taken,  ^^^^^r^^ 
Not  so,  if  she  has  only  French  produce  on  board,  without  taking  produra  od 
it  in  at  a  French  port:  for  it  may  be  purchased  of  neutrals. —  ^owd. 
^Second  Question,  Whether  the  owners  have  acted  band  fide  [    *315    ] 
and  upriffhtiy,  as  men  acting  for  themselves,  and  upon  a  rea- 
sonable £K)ting;  so  as  to  make  the  expences  of  this  compro- 
mise a.  loss  to  be  borne  by  the  insurers.    The  Judffe  of  tiie 
Admiralty's  order  to  specify  was  illegal ;  contrary  to  the  marine 
law  and  the  act  of  Parliament,  which  is  only  declaratory  of  the 
marine  law.     Because,  if  they  had  specified,  it  could  be  of  no 
consequence,  according  to  tiie  rule  i  before  mentioned.    Yet 
tiie  captors  were  however  in  possession  of  a  sentence,  though 
an  unjust  one.    And  a  Court  of  appeal  cannot,  or  seldom  does, 
upon  a  reversal  give  costs  or  damages,  which  have  accrued  sub- 
sequent to  the  original  sentence:  For  those  damages  arise  from 
the  fiault  of  the  judge,  not  of  the  parties.     Under  all  these 
circumstances  therefore,  the  owners  did  wisely  to  offer  a  com- 
promise.    The  cargo  was  worth  1S,000/.    The  appeal  was  ha* 
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zardousy  the  delay  certain.  Van  de  Poll,  the  Dutch  deputy  in 
England,  negotiated  the  compromise.  The  Chamber  of  Com- 
merce at  Amsterdam  ratified  and  thought  it  reasonable.  Had 
the  whole  sentence  been  totally  reversed,  the  costs  must  have 
sat  heavy  on  the  owners.  I  therefore  think  the  insurers  liable 
to  answer  this  average  loss,  which  was  submitted  to,  to  avoid 
a  total  one.  y^^^^  ^^^  ^^  plamtiff  (a). 


(a)  This  coie  aeemi  to  be  the  only  one, 
in  which  this  point  has  been  expressly  de- 
tennined ;  but  it  was  dted  without  contn- 
diction  in  Tpwrn  v.  Chamejf,  3  T.  R.  479. 
By  33  O.  3,  c.  66,  s.  37,  &c.  (continued 
by  43  O.  3,  c.  160,  s.  33,  ftc)  all  contracts 
to  ransom  Teasels  captured  are  declared  ab- 
solutely void:  and  therefore,  where,  after 


an  illegal  sentence  of  condemnation,  the 
owner  re-purchased  his  ship,  which  had 
been  captured,  it  was  held,  that  he  ooold 
not  reoorer  the  money  so  paid  from  the 
underwriter;  Hoffehck  w,  Reckwood,  8  T. 
R.  268,  where  Berent  t.  Rm^ar  is  also 
dted. 


Qu,  Whether 
any  and  what 
part  of  the  pre- 
mium on  a  po- 
licy of  insur- 
ance must  be  re- 
turned, if  the 
policy  be  giTcn 
upandYacatedf 


Stevenson  v.  Snow. 

S.a  9  Burr.  1237. 

Jl  HE  ship  the  Earl  of  Loudon  was  underwrote  at  five  guineas 
per  cent,  at  and  from  London  to  Halifax  in  Nova  Scotia,  and 
warranted  to  depart  with  convoy  (6)  for  the  voyage,  that  is, 
either  the  Halifax  or  Lom9burgh  emwoy.  The  convoy  then 
lay  at  Spithead.  The  ship  sailed  to  Spithead,  and  found  the 
convoy  was  gone,  and  sailed  to  Plymouth  after  it,  but  missed 
it  and  competed  her  voyage  without  it.  The  insured,  before 
any  account  came  that  the  ship  had  sailed  from  Portsmoudi, 

Save  notice  to  the  underwriter,  delivered  back  the  policy,  and 
esired  him,  eidier  to  underwrite  at  the  long  premium  (f  •  e.  ten 
guineas  jper  eenU;  proviso,  that  if  she  departed  with  convoy, 
then  that  two  guineas  should  be  returned,)  or  to  return  back  a 

Sroportionable  part  of  the  premium.  The  defendant,  the  un- 
erwriter,  refused  to  do  eitner;  and  the  plaint^  brought  this 
action,  to  recover  back  such  proportionable  part. 
[  *316  ]  ^  «It  was  proved  for  the  plaintiff,  that  it  was  usual  to  return 
in  such  cases  a  part  of  the  premiumy  but  not  how  much.  And 
Morton  dted  Stra.  1S65,  to  the  same  purpose.  The  prenuum 
from  London  to  Portsmouth  was  then  one  and  a  half /»^  ceid. 
Norton  for  the  defendant,  insisted,  that  this  was  one  entire 
contract; — And  that  you  shall  not  split  it  upon  equitable 
grounds,  according  to  the  quantity  of  the  risque  run,  which 
would  be  endless,  after  the  voyage  is  once  begun. 

Lord  Mansfield. — Policies  of  insurance  are  more  governed 
by  principles  of  equity,  than  any  thing  else.  It  has  been  usual, 
even  where  policies  are  vacated  by  firaud,  to  return  part  of  the 
premium,  flow  the  law  in  that  case  would  be,  I  will  not  de- 
termine till  it  comes  before  me.  But  so  the  fiict  stands,  which 
is  very  strong.    If  it  be  right  to  make  a  return,  we  can  easily 

(6)  It  appean  from  the  report  in  3  Burr.  Toy  was  gone :"  and  itaeemi  the  report  in 

"  that  it  waa  warranted  to  depart  with  Burr,  is  more  correct;  see  8  Cowp.  669, 

convoy  from  Porimouik  for  the  voyage  i  and  %  Doug.  787. 
that  when  the  ship  arrived  tlieie,  the  con- 
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settle  the  proportion,  by  the  qma$Uum  of  the  premimn  then  pay-     Stbtbkioii 
able  in  Toyagea  from  London  to  Port8iiiouth«  ^^^ 

Verdict  for  S^  ]0#.|  subject  to  the  ojunion  of  King's  Bench  - 

on  the  foregoing  case,  and  this  question — Whether  the  plain- 
tiff is  entitled  to  recover  any  thing,  and  what,  against  the  de- 
fendant? 
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Gulliver  v.  Wagstavf. 

Rule  granted,  and  afterwards  made  absolute,  that  service  service  of  t  de- 
of  a  declaration  in  ejectment,  at  the  house  of  a  tenant  in  pos-  cinBtbo  in 
session,  on  a  day  past,  might  be  good  service;  and  that  service  SSToo  a**^ 
of  the  first  rule,  at  the  house  of  tne  said  tenant,  should  be  good  put,  made  good 
service  (a).     Vide  Trin.  1  Geo.  3,  Pag.  290.  ••r^ice. 

(a)  Dmgta$t  r,  — — ,  1  Stn^  575;  Col-  that  he  verily  beOevet  be  haa  abaoooded 

Ums  t.  Ihmeh,  2  Barr.  1116;  TgmU  t.  and  keepa  out  of  tbe  way,  to  avoid  being 

Deim,  Id.  1181;  BmekU  v.  Roe,  1  N.  R.  eervedoranreitedfiir  debt;  I>oedeqD.  Tor- 

293,  act.     It  mnit  be  shewn  in  the  afflda-  lug  v.  Roe,  1  Chit  R.  506.  And  lee  Geod- 

^t,  on  which  the  rule  is  moved  for,  that  the  right  dem.  Waddkigtw  v.  Tknuiaui,  pmi, 

deponent  made  diligent  inquiry  after  the  800. 
tenant,  but  was  not  able  to  find  hfan,  and 


SuLSTON  r.  Norton. 

S.C.Z  Burr.  1SS5. 

Action  on  the  statute  (i)  for  bribery  at  the  late  election  Action  for  cor- 
for  Tamtrorth ; — ^Five  counts  in  the  declaration.    Jury  found  a  ?p*?*S7  J^" 
general  verdict  for  the  plamtiff.    He  took  it  on  the  first  count  p^.^ll'^S^ 
<»ily;  viz.  for  corrupting  one  Moor,  bv  giving  him  6L  lOf.  to  does  not  voce  ac« 
vote  for  Lord  Villiers  and  Sir  Robert  Burdett.  cording  to  ttie 

CaUeeoi  moved  for  a  new  trial,  on  a  suggestion,  1.  That  the  ^^  ^^ 
person  bribed  did  not  vote  for  the  candidate  in  whose  behalf  eoionr  and  is 
the  bribe  was  given;  therefore  was  not  corrupted.    2.  That  reaUybribery 
Moor  gave  a  note  for  the  money;  which  it  was  agreed  should  ^^  ^' 
be  destroyed,  in  case  he  voted  as  desired,  and  a  counter-note 
was  given  for  that  purpose.    Therefore  it  was  a  feoii,  and  not 
a  g0f  and  the  verdict  should  have  been  taken  on  the  second 
count  for  a  corrupt  loan,  and  not  on  the  first  for  a  corrupt  gift 

But  per  Lord  Mansfield,  C.  J.,  Foster  and  Wilmot,  Js. 
{absente  Dennison,  J.)  The  first  objection  has  been  *  already  r    tgig    i 
solemnly  determined.    ''Bush  and  Rawlins (c),  Trin.  99  Geo.  ^ 
'*  2,  B.  R.  action  for  corrupting  one  Harvey,  by  giving  him  SH. 

(6)  2  G.  2,  c.  24,  8.  7.— See  also,  18     mm  t.  Fi$her,fMi,  Uii  StUivn  v.  Bkkt^ 
O.  2,  c  18  ;  49  G.  3,  c  118;  and  it.  V.  Piti,     poei,  665. 
poii,  380  s  Combe  ir.  Pitt,  poet,  523;  JHek-         (c)  Say.  R..289. 
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SoLSTON      **  to  forbear  giving  hb  vote  for  Mr.  Morton,  at  the  Abingdon 
*'  *^  election  preceding.    It  appeared  on  the  trial,  that  Harvev 

'  "  did  vote  for  Mr.  Morton,  notwithstandinff  the  bribe,  and  al- 
^*  ways  intended  so  to  do.  Verdict  for  pTaintifF,  and  motion 
'^  for  a  new  trial.  It  was  twice  argued;  and  DamMon,  J.,  de- 
"  livered  the  opinion  of  the  Court,  that  this  was  within  the 
*'  statute ;  and  cited  Philips  and  Fowler  (c/),  P.  7  Geo.  2,  C.  B." 
And  undoubtedly  the  offence  of  the  corruptor  is  complete,  not- 
withstanding the  voter  afterwards  repents :  As  if  one  bribes  a 
juror,  and  he  afterwards  gives  a  right  verdict,  that  will  not  ex- 
culpate the  offender. 

As  to  the  second  objection :  The  loan  and  note  is  all  colour 
and  device:  It  is  clearly  a  gift;  and  the  verdict  is  rightly 
taken  (e).  But  suppose  it  taken  wrong,  by  mistake  of  the  offi- 
cer, or  the  counsel  (for  the  jury  were  certainly  not  mistaken ; 
they  gave  a  general  verdict)— Will  the  Court  grant  anew  trial; 
unless,  upon  the  whole,  the  verdict  was  contrary  to  justice! 
Thev  would  rather  amend  the  record,  by  putting  the  verdict 
on  the  right  count.  Rule  discharged. 

(d)  Say.  R.  291,  and  WUIes,  425.  election,  is  illegal;  AOem  w.  Btarm,  1  T. 

(e)  So  if  I  lay  a  wager  office  guineas  R.  56.  A  declaration  stating,  that  "the 
widi  A.  that  he  does  not  vote  for  me,  it  is  defendant  did  receire  a  gift  or  reward,** 
a  bribei  jtnom.  Loit,  552.  A  wager  be-  without  spedfying  what  he  did  receive,  is 
tween  two  voters,  as  to  the  event  of  an  bad ;  Daiy  v.  Baker,  4  Burr.  2471. 


Stevenson  v.  Snow. 

S.  C.  S  Burr.  1237. 

If  an  insurance   xHIS  case  {Vide  Trin.  Vacation  last.  Page  315)  was  argued 

he  made  on  two  Uy 

and  one  of  them       Wedderbum  for  the  defendant. — ^This  usage  is  no  law;  not 
i8Dotrun,insur-  the  custom  of  merchants,  but  merely  a  voluntary  usage. — The 
JJ^^^'^^^  premium  was  paid  upon  a  valuable  consideration,  which  ap- 
premiuuk     ^    pears  upon  the  face  of  the  policy ;  and  whether  adequate  or 
not,  it  is  not  the  part  of  this  Court  to  consider.    The  contract 
is  one  entire  contract,  and  cannot  by  the  rules  of  law  be  ap- 
portioned.   The  ship  sailed  from  London  to  Portsmouth,  at 
the  risk  of  the  insurer.    There  is  no  fault  in  the  insurer. 
The  insured  warranted  to  denart  with  convoy,  and  departed 
^  without  it.    He  shall  not  be  aamitted  to  say,  "  because  I  have 

[  319  J  « broke  my  warranty,  you  shall  return  part  of  my  premium, 
which  you  otherwise  had  a  right  to  retain.**  Upon  the  prin- 
ciples of  equity,  the  insurance  was  upon  the  particular  voya^, 
and  on  the  whole  of  that  voyage.  The  insured  shall  not  take 
the  less  hazardous  part  of  the  voyage  upon  himself,  and  throw 
the  more  hazardous  upon  the  insurer.  This  would  be  substi- 
tuting a  different  vovage  instead  of  that  contracted  for.  It 
has  been  determined,  that  if  a  ship  sets  out,  and  makes  a  de- 
viation,  or  returns  back,  the  whole  premium  belongs  to  the 
iilsurer.    This  is  equal  to  the  present  case.    The  voyage  was 
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begun  under  the  contract,  and  at  Portsmouth  the  insured  re«  Stbtbmson 

nounced  it.  ^^'^^ 

YateSf  for  plaintiff. — ^The  reason  of  the  strictness  of  law  ^  *    i 


with  respect  to  the  entirety  of  contracts,  is,  to  prevent  a  mul- 
tiplicity of  actions  upon  the  same  contract.  With  respect  to 
their  operation,  every  day  shews  they  are  divisible,  as  in  rents^ 
&c.,  which  may  be  apportioned.  The  insured  intended  to  in- 
sure to  Halifax.  Will  you  make  him  pay  the  same  prenuum 
for  not  going  under  insurance,  as  if  he  had  gone?  The  war- 
ranty here  is  no  covenant,  but  merely  a  condition.  There  is 
no  contract  upon  which  equity  operates  more  efficaciously, 
than  upon  insurances.  If  an  insurance  is  made  to  a  inare. 
broker,  the  cestuy  que  trust  may  bring  his  action.  This  case 
is  directly  within  two  foreign  ordinances,  Magens.  1. 190.-^ 
11.266. 

Per  Cur.  Lord  Mansfield,  C.  J. — I  had  not  the  least 
doubt  at  the  trial,  nor  have  now.  These  are  contracts  dejure 
gentium f  and  depend  not  on  the  legal  import  of  the  terms  in 
me  contract,  but  on  mere  equity.  If  the  insurer  runs  no  risk, 
he  shall  not  have  any  premium.  It  has  been  determined,  that 
if  the  insured  departs  wholly  without  convoy,  having  articled 
to  depart  with,  the  whole  premium  shall  be  returned,  because 
no  risK  is  then  begun.  So  in  proportion.  The  reason  is,  be- 
cause there  is  no  consideration  to  found  a  contract  upon.  It  is 
here  endeavoured  to  be  distinguished,  because  there  is  an  in- 
ception of  the  voyage,  and  part  of  the  risk  is  run.  There  is  no 
force  in  that  objection.  Here  are  plainly  two  distinct  parts  of 
the  contract,  1st,  a  voyage  to  Portsmouth,  2dly,  from  thence  to 
Halifax.  These  were  both  •in  the  view  of  the  parties.  The  [  •320  ] 
second  depended  on  a  condition,  that  the  ship  should  depart 
with  convoy;  which  not  being  performed,  the  contract  is  at  an 
end.  It  is  just  the  same  in  reason,  in  case  one  part  of  the  risk 
be  not  run,  as  if  neither  was. 

Dennison,  J. — Same  opinion.  It  is  the  most  equitable  con- 
'struction  in  the  world. 

Foster,  J. — Same  opinion.  There  was  no  consideration  for 
the  remainder  of  the  premium  when  no  risk  was  run. 

WiLMOT,  J. — ^Though  this  usage  is  not  the  custom  of  mer- 
chants, or  strictly  law  merchant,  yet  it  is  a  strong  evidence  of 
the  equity  of  the  thing.  Where  a  risk  is  once  begun,  if  it  be 
one  entire  risk,  the  insured  cannot  recover  back  any  part  of 
the  premium,  whether  the  voyage  be  totally  completed  or  no. 
But  here  are  two  distinct  risks  in  the  contemplation  of  the 
parties. 

Per  totam  Curiam. — Let  the  postea  be  delivered  to  the 
plMntiff(/). 

(/)  See  the  obtenrationt  on  thif  caw  wheie  the  meets  with  conmy,  and  from 
in  Roikwell  r.  Cookt,  1  Boa.  &  P.  172:  .  thenca  to  Bilboa,  may  be  coniidered  aa 
there  it  was  held,  tha^  on  an  insurance  on  distinct ;  and  in  case  of  a  loss  between  the 
a  ship  at  and  from  Hull  to  Bilboa,  war-  two  latter  places  (she  saiUng  witlioot  pro- 
ranted  to  depart  from  England  with  con-  per  oonroy)  an  apportionment  and  return 
Toyt  the  ▼oyasM  from  Hull  to  Portsmouth,  of  premium  may  be  demanded.    These 
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cacM  ippeir  to  have  baen  ao  delendned, 

on  the  ground  of  there  being  two  distinct 
rukMf  vis.  one  from  the  port  of  lading  to 
the  place  of  Joining  conToy,  the  other 
fifom  the  latter  place  to  the  port  of  dii- 
ehaige.  But  where  there  if  only  one  en- 
tire risk,  the  rule  it,  that  when  tuch  risk 
has  not  commenced  from  any  cause  what- 
ever, there  the  premium  shall  be  return- 
ed :  when  it  has  once  commenced,  then 
there  shall  be  no  apportionment  or  return 
of  premium.  See  Tffriev,  Fletcher,  2Cowp. 
6Mi  Bermam  ▼.  Woodridge,  2  Don^.  781. 
So  where  a  ship  was  insured  for  twelve 
months,  at  so  much  per  mtmth,  the  con- 
tract was  considered  to  be  entire  for  one 
whole  year;  and  though  she  was  lost  at 
the  end  of  two  months,  and  the  risk  then 
ceasedf  it  was  held  that  there  should  be 


no  apportiomncBt,  nor retom of premuuni 
Lorahie  v.  Tkomlhuom,  2  Doug.  585.  On 
an  insurance  a/  aiui  from  Jamaica  to  L., 
warranted  to  sail  before  Aug.  Itt,  and  the 
ship  did  not  sail  till  September,  whereby 
the  insurers  were  discharged,  and  was 
then  lost;  it  was  held  to  be  one  entire 
risk,  and  tliat,  as  there  could  be  no  appor- 
tionment (in  the  abeenoe  of  evidence  of 
usage),  the  assured  could  recover  no  part 
of  the  premium  on  the  voyage  frvm  Ja- 
maica; Me^  v.  Gregtem^  Park's  Ins.  588 
(ed.  1817);  Marsh.  Ins.  <658  (ed.  1808), 
S,  C,  But  in  a  sinular  case,  there  beiqg 
evidence  of  such  usage,  the  assured  reco- 
vered back  the  premium,  deducting  one- 
half  per  cent,  for  tiie  risk  of  Jamaia; 
LoHg  V.  JUeUf  Park's  Ins.  589 ;  Blank. 
Ins.  660. 


In  trover,  evi- 
dence may  be 
given  to  shew 
the  real  time  of 
suing  out  the 
writ,  so  as  to 
avoid  the  rela- 
tion to  the  first 
day  of  the 
Term. 


Morris  v.  Harwood  and  Pcjgh. 

This  case  {Vtck  Trin.  Vacation,  page  312,)  came  on  to  be 
argued.  And«er  Mansfield,  C.  J.,  Dennison  and  Wilmot, 
Js.  {absenie  Foster,  J.,) — ^The  only  question  is,  whether  a 
party  at  Nisiprius  is  to  be  precluded  from  going  into  the  real 
merits  of  the  case,  by  this  legsd  fiction  of  relation.  This  is  a 
matter  which  lies  merely  in  evidence;  which  may  be  different 
from  the  case,  where  all  lies  upon  the  face  of  the  record.  In 
a  prosecution  on  the  game  law,  before  Wihnoif  J.,  on  the 
western  circuit,  it  appeared,  that  the  writ  was  not  sued  out  till 
after  the  time  of  limitation,  though,  by  relation  back  to  the  first 
day  of  the  Term,  it  would  have  been  within  the  time;  plaintiff 
[  ♦321  ]  nonsuited.  We  thmk  there  is  no  doubt,  but  that  the  •evi- 
dence of  the  real  time  of  suing  out  the  writ  may  be  given  in 
evidence  {g).  p^^^^  deHvered  to  plaintiff. 

N.  B.  As  the  judgment  against  Pugh  was  by  defauU,  it  was 
a  doubt  whether  Harwood  could  have  had  costs,  even  if  the 
verdict  had  been  found  in  his  favour;  as  not  being  within  the 
statuteof  Car.  2(A). 


(g)  Rhadee  v.  Gibbt,  5  Esp.  163,  aec. 
See  jt.  G,  V.  Brown,  Forrest,  110 ;  Price  v. 
Hundred  of  Cheteton,  1  P.  Wdbs.  437,  and 
the  note  of  Mr.  Seij.  Williams  to  the  cise 
oiMeUor  v.  WtUker,  2  Wms.  Saund.  1,  n. 
(1),  where  all  the  authorities  on  this  point 
are  collected;  Tidd's  Pr.  34,  165,  753, 
(7th  ed.)  and  Jehmm  v.  AaOft,  mUe^  207, 
215. 


(A)  See  SImM  v.  Barrett,  2  H.  Bla. 
28 :  Noke  v.  Ingham,  1  Wils.  89;  1%  v. 
Hanke,  8  T.  R.  656.  Where,  in  an  ee- 
tion  of  trover,  two  of  several  defendanto 
were  acquitted  on  the  trial,  they  were  held 
not  to  be  entitled  to  coeu,  under  8  &  9 
W.  8,  c.  9,  s.  1,  whidi  givea  costs  to  de- 
fendants acquitted  in  trespass ;  PeeU  ▼. 
BoaUon,  Barnes,  139  (Svo.  ed.). 


MICH.  TBEM,  9  GEO.  III.  K.  B.  S2t 


ToNsoN  V.  Collins. 

This  case  (Wcfe  Trm.  1  Greo.  S,  page  SOI,)  was  again  argued  Qm.  Whether 
by  Blacisione,  for  the  plaintiff.  SutHS  •JS^ 

The  question  is,  whether  the  damage  occasioned  by  the  de-  independent  d^' 
fendant  is,  or  is  not,  accompanied  with  injury.    If  so,  he  is  stat  8  Anne, 
liable  to  answer  that  damage :  if  otherwise,  not  liable.    All  in- 
jury being  a  privation  of  ru:ht,  this  brings  it  to  a  question  of 
ri^t.     I  contend,  that  b^  utw,  ^independent  of  stat.  8  Anne), 
^' Eveiy  author  hath  in  hnnself  the  sgle  exclusive  right  of  mul- 
*'  tiplyin^  the  copies  of  his  literary  productions;"  which  right 
is,  by  assignment,  now  vested  in  the  plaintiffs.  I  shall  consider 
this  riffht, — I.  As  founded  in  reason.    And  therein,  1st*  The 
natural  foundation  and  commencement  of  property;  viz.  b^  in- 
vention and  labour.    Both  exerted  in  a  literanr  production ; 
the  present  work  is  found  to  be  an  originai  eamposiiion. 
Original  (ex  vi  termini)  implies  invention;   as  composition 
does  industry  and  labour.    Property  may  with  equal  reason  be 
acquired  bv  mental,  as  by  bodiiy  labour.    This,  the  exertion 
o{  animal  mculties,  v^d  common  botii  to  us  and  the  brute  cre- 
ation, in  their  nests,  caves,  &c.:  that,  the  exertion  of  the  ra^ 
tional  powers,  by  which  we  are  denominated  Men;  and  which 
therefore  have  as  fair  a  title  to  confer  proper^,  as  the  other. 
The  right  of  occupancy  is  referred  to  this  original,  of  bodily 
labour.     Locke  on  Gh>*vemment,  Part  2,  c.  5,  same  right  of  [    *S2S    ] 
occupancy  in  ideas,  as  in  a  field,  a  tree,  or  a  stone.     Both  at 
first  owing  to  good  fortune:  to  casually  Ughting  on  a  vacant 
possession,  in  the  one;  to  a  happy  texture  of  the  understand- 
ing, in  the  other.    Both  useless  to  the  proprietor,  unless  cul- 
tivated and  improved:  neitiier  liable  to  be  taken  from  him,  but 
by  his  ovm  consent.  Sdly.  The  end  of  establishing  and  protect- 
ing property;  viz.  its  common  utility  to  mankind.    Agriculture 
and  the  Arte  are  supported  by  vesting  a  property  in  whatever 
a  man's  industry  can  produce.    Without  such  a  law,  no  man 
would  build,  plough  or  sow,  weave,  &c.    Science  equally  en- 
couraged by  protecting  the  produce  of  genius  and  application. 
Without  some  advantauze  proposed,  few  would  read,  study, 
oompoae,  or  publish.    Tliis  advantage  can  only  arise  from  the 
pronta  of  publication:  and  those  nrofits  can  oidv  be  secured,' 
by  vesting  in  tiie  author  an.  exausive  right  of  publication, 
universal  law  has  established  a  permanent,  perpetual  property 
in  bodily  acquisitionB:  and  reason  requires,  tiiat  the  property 
in  mental  acquisitions  should  be  equally  permanent.  5dly.  The 
one  essential  requisite  of  every  subject  of  property  is,  that  it 
must  be  a  thing  of  value.    Its  value  ccmsists  in  its  capacity  of 
being  exchanged  for  other  valuable  things;  and  iff  can  ex- 
change it,  it  must  be  mine  previous  to  the  exchange :  for,  nemo 
dot  quod  non  habet.    Whatever  therefore  hath  a  value  is  the 
subject  of  nroperty.   For  it  would  be  absurd  and  unjust  in  anv 
system  of  law,  not  to  secure  the  enjovment  of  tiiat,  by  which 
(when  lawfidly  acquired)  a  man  may  male  a  profit  or  advantage. 
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ToMioii       And  it  matters  not,  whether  that  value  be  intrinsic,  or  merely 
CoLLiHt.      capricious.    A  man  hath  a  p]:operty  in  an  ape  or  a  popinjay, 

< ^ — ^  and  trespass  lies  for  taking  them  away:  Bro.  Trespass,  pL 

407 (j).  So,  every  literary  composition  hath  a  value;  which  is 
measured  by  the  sale  it  obtains.  Hoyle  on  Whist  has  been 
protected  bv  the  Court  of  Chancery,  and  considered  as  a  sale- 
able book;  it  is  equally  entitled  to  protection  as  Newton's  Prin- 
cipia.  Notwithstanding,  therefore,  Mr.  ThurUno's  assertion,  I 
must  maintain,  that  '^  A  Uterary  composition,  as  it  lies  in  the  au- 

[  *323  ]  «  ^thor's  mind,  before  it  is  substantiated  by  reducing  it  into 
**  writing,"  has  the  essential  requisites  to  make  it  the  subject  of 
pronerty.  While  it  thus  lies  dormant  in  the  mind,  it  is  abso- 
lutely in  the  power  of  the  proprietor.  He  alone  is  entitled  to 
the  profits  ot  communicating,  or  making  it  pubUc.  The  first 
step  to  which  is  clothing  our  conceptions  in  words,  the  onty 
means  to  communicate  abstracted  ideas.  Ideas  drawn  firom 
external  objects  may  be  communicated  by  external  signs;  but 
words  only  demonstrate  the  genuine  operations  of  the  intellect. 
These  may  be  addressed  either  to  the  ear  or  the  eye,  by  dis- 
course or  writing.  The  former,  being  the  more  obvious,  is 
therefore  the  more  ancient  way.  Orations,  plays,  poems,  and 
even  philosophical  discourses,  were  usually  communicated  in 
this  manner.  And  all  ages  have  allotted  to  the  composer  the 
profits  that  arose  firom  this  mode  of  publication.  The  author 
was  rewarded  by  the  contributions  of  the  audience,  or  the  pa- 
tronage of  those  illustrious  persons,  in  whose  houses  they  re- 
cited their  works.  The  sale  of  copies,  or  a  price  paid  for  the 
liberty  of  rehearsing  an  author's  works  in  public,  are  as  old  as 
the  establishment  of  letters.  Whoever  contravened  this  right 
was  esteemed  no  better  than  a  robber.  Terence  sold  his  Eu- 
nuch to  the  i^ldiles,  and  was  afiierwards  charged  with  stealing 
his  fable  fix>m  Menander — ^*  Exclamani  furem^  nan  foetam, 
**fabulam  dedisse*" {k).  He  sold  his  Hecvra  to  Roscius,  the 
player.  Statius  would  have  starved,  had  he  not  sold  his  tra- 
gedy of  Agave  to  Parb,  another  player — *'  Esurit,  intaciam 
*^  Paridi  nisi  vendat  AgcuoenT  Juvenal  (Q.  These  sales  were, 
and  are  founded  upon  natural  justice.  No  man  has  a  right  to 
make  a  profit,  by  thus  publislung  the  works  of  another,  with- 
out the  consent  of  the  author.  It  would  be  converting  to  one's 
own  emolument  the  fruits  of  another's  labour.  The  next  way 
of  publication  is  by  writing,  or  describing  in  characters,  those 
words  in  which  an  author  has  clothed  his  ideas.  Here  the 
value  which  is  stamped  upon  the  writing  arises  merely  firom 

(i)  See  also  4  Burr.  2344;   12  H.  8,  S.  Terence  in  his  defence  says:— 

(*)  Flwlogns  ad  Eunucbuni.     Terence  •«  cdsx  Maisadri  crt:  In  ci  est  pcndttt 
was  not  accused  of  hating  stolen  his  Co-  Coiaz, 

medy  from  Menander.  but  from  N.vius  S^SSfiSSStasX  K^AS^ti-m 

and  Plautus.  The  passage  is  as  follows :—  £,  Orsci :  led  ou  fitbulas  fkctu  prius 

"Eu]iinat.ftiian.nonDoetam.fiibokin  Lsltoai  ictoe  ■«■»,  Id  two  i^ngg^ 

S!£='i1};^l?feiSS^  K«n«m«tJ«ndlct«m.q«od.ondlct».» 


PanHW  pvsomn  hide  afalatam  at  mlUtii.'' 


tnius**^ 


(/)  Sat.  Tii*  87. 
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the  matter  it  conveys.  ^  Characters  are  but  the  signs  of  words,       Tokms 
and  words  are  the  vehicle  of  sentiments.   The  sentiment  there*      ^   ^^ 

fore  is  the  thing  of  value,  from  which  *  the  profit  must  arise.  ^ * 

Consider  writing,  1st,  As  an  assistant  to  the  memory;  2dly,  As  [    *324    ] 
a  means  of  conveying  sentiment  to  distant  times  and  places.   In 
neither  of  these  limts  does  the  writer  relinquish  nis  title  of 
making  profit  by  his  works;  except  that,  when  he  has  once 
written  and  published,  he  gives  up  the  exclusive  privilege  of 
reciting  to  the  ear;  since,  by  parting  with  his  manuscript,  he 
has  constituted  a  substitute  in  his  stead,  which  speaks  perpe- 
tually to  the  eyes  of  every  reader.     But,  though  he  has  given 
out  one  or  a  hundred  copies,  Has  constituted  one  or  a  hundred 
substitutes  to  speak  for  him,  yet  no  man  has  a  right  to  multiply 
those  copies,  to  make  a  thousand  substitutes  instead  of  one; 
especially,  if  anv  gain  is  to  arise  from  such  multiplication*  The 
Roman  law  of  Accession,  Inst.  2,  1,  33  (hinted  at  in  the  former 
argument),  was  founded  on  very  absurd  principles.     If  one 
wrote  a  poem  on  another  man's  paper,  the  poem  belonged 
to  the  owner  of  the  paper,  and  not  to  the  poet    Surelyi  a 
satisfaction  for  the  paper  was  all  that  the  owner  was  entitled 
to.    The  same  law,  in  the  same  breath,  gives  testimony  to  its 
own  unreasonableness.   If  a  picture  be  painted  upon  my  tablet, 
it  belongs  to  the  painter.    For  it  is  ridiculous  (says  the  em-* 
peror)  that  the  painting  of  an  Apelles  or  a  Parrhasius  should 
follow  the  property  of  a  worthless  board.    Certainly,  there  is 
aa  little  reason,  that  the  works  of  a  Bacon  or  a  Milton  should 
become  the  property  of  the  stationer,  upon  whose  paper  they 
might  casually  be  written.    But,  absurd  as  this  law  is,  it  is  not 
absurd  enough  to  say,  that  the  owner  of  the  paper  acquired 
any  more  than  a  right  to  that  identical  copy.    It  never  sup- 
posed, that  he  acquired  a  right  to  the  sentiment,  so  as  to  mul- 
tiply copies.     For,  this  being  the  usual  way  of  rewarding  the 
labour  of  an  author,  it  would  be  unjust  to  make  him  a  sharer 
in  the  reward,  who  has  been  no  sharer  in  the  labour.    It  is  the 
only  species  of  property  whereof  authors  are  usually  possessed ; 
and  it  would  be  doubly  hard,  to  take  from  them  their  only 
means   of  subsistence.     Printing  is  no  other  than  an  art  of 
speedily  transcribing.    What  therefore  holds  with  respect  to 
manuscripts  is  equafiy  true  of  printing.    If  an  author  has  an 
exclusive  property  in  *  his  own  composition,  while  it  Ues  in  the  [    *825    ] 
mind,— when  clothed  in  words, — wnen  reduced  to  writing; — 
he  still  retains  the  sole  right  of  multiplying  the  conies,  when  it 
is  dommitted  to  the  press.    The  purchaser  of  eacn  individual 
volume  has  a  [right  over  that  which  he  has  purchased;  but  no 
right  to  make  new  books,  and  gain  perhaps  500/.  at  the  original 
expence  of  only  five  shillings.    This  answers  Mr.  J%urioufs 
question  concerning  the  extent  of  the  present  remedy.    *'  Does 
'*  it  lie  against  the  keepers  of  circulating  libraries,  who  buy 
*'  one  book,  and  lend  it  to  a  hundred  to  read?**  Certainly  not. 
The  purchaser  of  a  single  book  may  make  any  use  he  pleases 
of  it;  but  no  man,  without  leave  from  the  author,  has  the  rkrht 
of  making  new  books,  by  multiplying  copies  of  the  old.     If  a 
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ToiifoH  man  has  an  opera  ticket,  he  may  lend  it  to  as  many  friends  as 
CoLUMs.      ^^  pleases;  but  he  may  not  counterfeit  the  impression,  and 

' y     '  *  forge  others.     The  owner  of  a  single  guinea  may  barter  it,  or 

lend  it,  as  he  pleases;  but  he  may  not  copy  the  die,  and  coin 
another. 

It  is  necessary  to  sift  this  right  to  the  bottom,  and  to  argue 
oil  principles,  as  it  probably  fall  be  a  leading  precedent;  and 
it  is  more  satisfactory,  first  to  convince  by  reason,  than  merely 
to  silence  by  authority;  when  we  consider  this  right,  in  the 
next  place, 

U.  As  supported  by  law.  It  wiQ  previously  be  necessary  to 
obviate  Mr.  Thurlovis  objection,  that,  because  no  action  was 
ever  brought  in  a  Court  of  law  for  the  invasion  of  this  ri^ht, 
therefore  none  will  ever  lie.  The  observation  (if  true)  rawer 
shews,  that  no  man  ever  had  the  hardiness  before  to  invade 
this  right,  than  that  this  Court  is  unable  to  {^ve  a  remedy. 
There  is  no  right  without  a  legal  remedy  to  protect  it  from  in- 
vasion. The  comprehensive  remedy  of  an  action  on  the  case, 
founded  on  equitable  principles,  is  every  day  applied  in  pecu- 
liar cases  of  fraud  and  wrong,  none  of  which  (in  circumstances 
]  exactly  similar)  *  perhaps  ever  existed  before.  The  wise  pro- 
vision of  the  statute  of  West.  2,  c.  24,  for  the  writ  in  casu 
'conrindU  is  founded  upon  the  same  principles,  and  is  a  full 
answer  to  this  objection,  at  the  same  time  tnat  it  is  one.  of  the 
glories  of  the  English  law.  But  the  short  and  plain  answer  is 
this;  that  the  parties  aggrieved  have  usually  pursued  their  re- 
medy in  a  Court  of  equi^,  which  occasions  the  scarcity  of  pre- 
cedents in  this  Court.  Jftut  unless  equity  be  contradictory,  in- 
stead of  supplemental,  to  law,  there  is  no  doubt,  but  that  every 
violation  of  property,  which  is  a  ground  for  an  injunction^  is  a 
ground  also  for  an  action  on  the  case;  because  toe  injunction 
presupposes,  and  proceeds  upon,  a  legal  property  in  the  plain- 
tiff, in  all  the  cases  cited  by  Mr.  Thurlow  there  had  neither 
been  legal  action  nor  suit  in  equity. 

Under  this  head  of  argument,  I  shall,  1st,  shew,  that  this 
species  of  property  exists  by  the  common  law,  and  has  been 
reco^pized,  not  omv  by  the  Crown,  but  also  by  several  acts  of 
Parliament.  The  tfury  have  found,  **  that,  before  the  reign  of 
''  Queen  Anne,  it  was  usual  to  purchase  from  authors  perpe- 
.  **  tual  copy-rights,  to  assign  them,  and  to  make  them  the  sub- 
"  ject  of  family  settiements."  And  they  find  two  orders  of  the 
Stationers'  Company,  1681,  and  1690,  which  state  the  same  to 
have  been  then  the  antient  usage.  And  when  the  existence 
of  a  custom  is  found  by  a  Jury,  and  that  custom  is  neither  un- 
reasonable nor  inconvenient;  that  custom  I  take  to  be  part  of 
the  common  law.  To  go  still  higher  than  the  verdict:  Tot- 
tell's  Patent  for  Law  Books,  20  Jan.  1  Eliz.  (not  printed  in 
Ames,  but  among  Mr.  Bagford's  manuscripts  in  the  British 
Museum),  "  No  person  shall  imprint  any  books,  out  of  any 
*'  written  copy,  which  he  the  said  Richard  Tottell  or  his  as- 
"  signs  had,  or  should  attain  unto,  or  buy  at  any  other  man's 

hand."   This  shews  the  antiquity  of  purchasing  copy-rights. 


it 
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A.  D.  1588,  several  printers  had  assigned  to  the  Company  ToMtoir 

of  Stationers  theur  copy-rights  in  several  books,  for  the  benefit  coLLm 
♦of  the  poor.  Ames,  551.    By  stat.  164©,  cap.  60,  Scobel.  92, 


this  ^ant  is  confirmed,  and  a  right  of  ownership  strongly  re-  [  *  827  ] 
cognized  in  books  that  belonged  to  individuals,  as  well  as  the 
Company  in  general.  After  the  Restoration,  the  Licensing 
Act,  13  &  14  Car.  2,  c.  33,  in  several  parts  of  it  (ss.  2,  3,  5, 
and  23),  protects  copy-rights,  which  it  speaks  of,  us  existing    . 

Jrior  to  tne  act.   These  laws  therefore  do  not  cretUe  the  right* 
ut  guard  it  by  additional  and  cumulative  penalties.    This 
statute  was  continued  for  short  terms  of  years,  till  9th  of  May, 
1679,  31  Car.  2,  and  was  then  suffered  to  expire;  till  revived 
hv  Stat  1  Jac  2,  c.  17,  A.  D.  1685.— 7th  October,  21  Car.  2, 
A.  Z>.  1669,  a  patent  was  granted  to  Seymour  for  forty-one 
years,  to  print  almanacks  and  prognostications,  ''  whose  on- 
**  ginals  he  could  purchase  or  obtain  from  the  respective  au- 
*'  thors  thereof,  during  the  sud  term." — (Bagforid's  MSS.) 
This   shews  an  acknowledged  copy-right  in  authors,  which 
might  be  sold,  and  did  not  depend  on  the  statute  of  Cat.  2, 
wluch  was  shortly  to  expire ;  but  during  Seymour's  whole  term, 
which  extended  to  1 7 1 0.    Arguments  of  the  same  nature  might 
be  drawn  from  the  stat.  8  Ann.  c.  19 ;  but  s.  9  (which  declares^ 
**  that  nothing  therein  shall  prejudice,  or  confirm  any  copy- 
*'  rights  in  any  person  whatsoever"),  precludes  the  use  of  any 
arguments  from  thence,  on  either  side  of  the  present  question. 
2dTy,  I  insist,  that  whenever  any  cadses,  relating  to  privileges 
of  printing  derived  from  the  Crown,  have  been  brought  before 
the  Courts  of  common  law,  they  have  generally  been  argued 
and  determined  on  the  footing  of  a  property  in  the  copy,  sup- 
posed to  exist  in  the  Crown  (m).    Ajid  if  the  Crown  is  capable 
of  a  copy-ri^ht,  the  subject  is  equally  capable.    Stationers* 
Company  and  the  Law  Patentees^  tor  printing  Rolle*s  Abridg- 
ment, in  the  House  of  Lords,  M.  18  Car.  2,  Carter,  89  (ii}t 
This  was  argued  on  the  footing  of  a  prerogative  copy-right  in 
the  Crown,  over  all  law  books.    It  was  urged,  *that  the  la,ws  [      328     ] 
are  the  King's  laws ;  that  the  King  pays  we  Judges  who  prd- 
nounce  the  uiw,  and  formerly  the  reporters  of  the  year-books ; 
and  adjudged  for  the  patentees.   I  do  not  enter  into  the  good- 
ness of  these  reasons;  but  it  appears  to  have  been  admitted  on 
both  sides,  as  a  datum  or  first  principle,  that  a  copy-right 
might  subsist  at  common  law,  ana  then  they  endeavoured,  on 
the  part  of  the  patentees,  to  vest  the  present  right  in  the  Crown. 
Roper  and  Streamer ^  M.  22  Car.  2,  Common  Pleas;  cited  in 
Skmn.  234,  and  alluded  to  1  Mod.  257  (o).    Roper  printed  3d 
Cro.  Reports,  by  assignment  from  Croke's  executor.   Streater, 
the  law  patentee,  printed  upon  him.    Roper  brought  action 
of  debt  on  the  statute  of  Car.  2. — Adjudged  for  the  plaintiff 
in  Common  Pleas,  but  reversed  in  Parliament. — Said  (in  Skin- 
ner) that  this  statute  did  not  give  the  right,  but  only  the  action 

(«)  See  ante,  119,  n.  (o).  (o)  Cited  alao  2  Show.  tM,  10  MwLv 

(«)  Cited  tmU,  118  &  305,  n.  (0-  106;  S.  C.  5  Bac.  Ab.  p.  595. 
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ToirsoN       of  debt     Therefore,  it  was  a  cumulative  remedy.    If  the 
CoLMiif.      judgment  in  Common  Pleas  was  light,  that  went  on  a  copy- 

« V '   right  in  the  executors ;  if  the  judgment  in  the  Lords'  House 

was  law,  that  went  (like  the  case  of  Rolle's  Abridgment)  upon 
a  prior  copy-right  in  the  Crown. — Staiioners*  Company  and 
Seymour^  for  printing  almanacks,  Trin.  29  Car.  £,  Common 
Pleas,  1  Mod.  257,  3  Keb.  792,  Serjeant  Pemberton  argued  it, 
.  on  the  footing  of  a  genera]  copy-right  in  the  Crown.  N^othing 
absurd  in  this  supposition.  The  regulation  of  time  has  been 
always  a  matter  of  state.  Roman  Fa&H  were  under  the  care  of 
the  Pontifical  College.  Romulus,  Numa,  and  Julius  Caesar, 
successively  regulated  the  Roman  calendar.  The  Court  gave 
judgment  tor  the  plaintiffs — 1.  Because  almanacks  have  no  cer- 
tain author,  and  therefore  the  property  (as  in  things  derelict) 
devolves  to  the  Crown.  2.  Because  they  are  substantially  onl^ 
part  of  the  Liturgy ;  and  they  said,  that  **  Adding  prognosti- 
**  cations  to  the  calendar  does  not  alter  the  case ;  any  more 
"  than  if  a  man  should  claim  apropertyin  another  mans  copy  ^ 
"  by  reason  of  some  inconsiderable  additions  of  his  own(j9). — 
Ean  of  Yarmouth  and  Darrein  P.  1  Jac.  2,  King's  Bench,  3 

[  *S29  ]  Mod.  75,  for  printing  blank  bonds,  in  opiK>sition  to  the  ^pldn- 
tiflTs  patent; — argued  merely  as  a  copy-right  in  the  Crown,  as 
being  things  without  a  legal  owner.  The  Court  inclined,  the 
patent  was  not  good;  but  it  seems  to  have  been  admitted,  that 
a  copy-right  might  subsist  in  a  proper  subject,  though  this  was 
not  so. — Stationers'  Company  and  Partridge,  S£  11  Ann. 
Kmg's  Bench,  10  Mod.  105,  Serjeant  Husse/s  MSS.  S.  C.  {q) 
Issue  out  of  Chancery,  on  the  validity  of  a  patent  for  alma- 
nacks. Argued  on  the  footing  of  a  copy-right.  No  opinion: 
but  the  Coatt  said,  *^  MonopoHes  were  odious ;  therefore  this 
**  case  must  be  distinguished,  by  deriving  to  the  Crown  some 
'*  special  interest  in  annanacks."  Hence  I  may  infer,  that  the 
Court  thought,  that  a  special  interest  might  subsist  in  the  copy 
of  any  given  book. — Baskett  and  the  University  of  Cambridge^ 
,  M.  32  Geo.  2,  King's  Bench  (r);  Case  out  of  Chancery,  for 
printing  an  abridgment  of  statutes :  certificate  for  the  defend- 
ants :  it  is  our  misfortune,  that  the  reasons  are  not  given,  upon 
which  the  Judges  certify.  But  it  is  fresh  in  every  one's  me- 
-nory,  that  the  very  learned  argument  delivered  on  the  part  of 
the  defendants,  was  entirely  bmlt  upon  a  supposed  copy-right 
of  the  Crown  in  acts  of  Parliament. 

[Lord  Mansfield. — *^  The  Court  considered  it  as  a  prero- 
''  gative  copy-right.  The  Crown  has  no  right  over  books  in 
"  ffeneral ;  therefore  the  patents  could  have  no  effect,  unless 
"  by  a  special  right  derived  firom  the  King's  prerogative."] 

Sdly,  Consider  the  cases  out  of  Chancery ;  in  which  I  shall 
confine  myself  to  those  that  stand  clear  of  the  statute  of  Queen 
Anne.    AU  compared  with  the  register. — Knaploci  and  Curl^ 

(f)  BmieeiStefieMFv'  Campamy^.  Car-  (r)  Amie,  105,  2 Burr. 661,  S,  C;  cited 
mm,  pott,  1004.  alM  4  Burr.  S404. 

(q)  Cite<l  tt  leogUi  in  4  Burr.  2402. 
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9th  November^  172S,  coram  Maecledield^  Chanoellor;  Viner      Tomsoh 

(tit.  Books,  8):  for  printing  Prideauxs  Directions  ta  Church-      cowiiiii. 

wardens :  books  ordered  to  be  damasked,  and  a  perpetual  in-   - 

junction  awarded.    Hence  it  appears,  that  Lord  Maccle$^ 

field  (who  sate  in  Parliament  8  Ann.)  did  not  look  upon 

the  right  to  depend  merely  on  the  statute  of  Queen  Anne; 

*for  he  then  would  have  ordered  a  temporary ^  not  9k  perpetual  [    •SSO    ] 

injunction. 

[Foster^  J. — ''  This  was  a  legal  right,  clearly  within  the  act 
of  Parliament."] 

I  mention  it  only,  because  here  the  injunction  was  perpetuak 

[Lord  Mun$fieid. — '*  Is  there  any  instance  of  a  temporary 
'*  injunction  upon  a  decree?"  **  It  was  plainly  upon  tne  act 
*'  of  Parliament ;  for  the  books  were  ordered  to  be  damasked. 
''  The  Court  could  not  have  ordered  this,  unless  under  the 
'^  statute.  It  was  going  pretty  far,  for  a  Court  of  equity  to 
''  proceed  upon  the  penalty.   They  have  never  done  it  since."] 

TbiMonand  Clf/ian,  11  December,  1722,  coram  Macclesfield, 
ChuiceUor,  for  printing  The  Conscious  Lovers:  injunction 
granted,  and  acquiesced  under.  The  book  not  stated  to  have 
been  registered  at  Stationers'  Hall;  which  is  requisite  by  the 
statute  of  Queen  Anne.  It  must  therefore  have  proceeded  on 
the  general  common  law  riffht. 

[Lord  Mansfield.—"  ISo:  it  was  always  held,  that  the 
"  entry  in  Stationers*  Hall  was  only  necessair,  to  enable  the 
*'  party  to  bring  his  action  for  the  penalty,  fiut  the  property 
''  IS  given  absolutely  to  the  author,  at  least  during  tne  term* 
''  Whether  the  act  implies  any  larger  property,  is  another 
"  question.  But  the  most  judicious  way  in  Chancery  is,  not  to 
*'  msbt  upon  the  penalty,  nor  of  course  on  the  entiy,  but  to 
"  pray  an  injunction  to  protect  the  general  proper^.H 

Webb  and  Rose,  S4th  May,  1732,  coram  JekyU,  Master  of 
the  Rolls  («),  for  printing  the  Draughts  of  Webb  the  Father's 
Conveyances.  Decree,  that  the  Draughts  should  be  delivered 
up,  and  the  injunction  continued.  This  could  not  be  within 
the  act ;  it  was  never  published ;  and  the  term  given  by  the 
act  commences  from  publication.  It  therefore  tumea  on 
*the  original  and  natural  right  which  every  man  has  in  his  r  li^]  i 
own  compositions. 

.  £yre.and  Walker,  9  June,  1735,  coram  JekyU,  Master  of 
the  Rolls  (0,  for  printing  The  whole  Dutv  of  Man.  This  was 
first  published  A.  2).  1657,  therefore  clearly  not  within  the 
statute;  injunction  acquiesced  in. 

MoUe  and  FaUcner,  28th  November,  1735,  coram  Talbot, 
Chancellor  (r),  for  printing  Swift's  and  Pope's  Miscellanies. 
Some  of  these  pieces  pubushed  in  1701,  otners  in  1702  and 
1708.  The  term  of  the  statute  clearly  expired  as  to  them. 
Yet  an  injunction  granted  for  the  whole,  and  acquiesced  in. 

[Lord  Mansfield — "  It  was  argued  on  that  objection;  par- 
"  ticularly  as  to  the  predictions  in  1708."] 

(j)  Cited  4  Bnir.  3330.  (I)  Cited  4  Burr.  S3S5»  9333.  (v)  Cited  md. 
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WaHhoe  and  Walker,  27  Januarv,  17S6,  coram  Jekgtt, 
Master  of  the  Rolls  («),  for  printing  Nelson's  Festivals;  pub- 
lished in  1704.     Injimction  granted  and  acquiesced  in. 

Tonson  and  Walker y  12th  May,  1739,  coram  Hardwidce, 
Chancellor  [w\  for  printing  Milton's  Paradise  Lost;  first  print- 
ed, A.  D.  1667. 

[Lord  Mansfield. — ^^  That  case  was  solemnly  argued  on  a 
**  special  day  appointed."] 

That  was  upon  a  different  invasion.  The  solemn  argument 
was  in  1752.  Pope  and  Curl,  5th  June,  1741,  coram  Hard- 
itficke,  Chancellor  (^),  for  printing  Pope's  Letters  to  Swift. 
This  the  case  of  an  unpublished  manuscript,  like  Webb  and 
Rose  (y).  Indeed  it  goes  much  fiuther.  If,  in  any  case,  an 
Author  parts  with  his  property  by  pubhcation,  the  writer  of  a 
letter  seems  to  have  consigned  his  to  his  correspondent.  These 
were  published  with  the  connivance,  at  least,  if  not  under  the 
direction,  of  Dr.  Swift. 
[  •332  ]  •[Lord  Mansfield.—''  Certainly  not.  ,  Dr.  Swift  disclaimed 
*'  it,  and  was  extremely  angry.  The  only  question  was,  whe- 
*'  ther  the  property  was  in  Voye,  who  filed  the  biU,  or  in  Swift, 
"  who  was  no  party  to  the  suit."] 

Mr.  Pope  seems  to  hint  his  suspicions  of  his  firiend  (e).    But 


I 


u)  Cited  4  Burr.  2325,  2358. 


]*)  Id.  2330,  2397,  2  Atk.  342. 
3f)  Southejf  ▼.  Sherwood,  2  Meriv.  435, 
SKte,  802,  D.  (a). 

(s)  "  One  of  the  punges  of  Pope's 
life,  wbkh  fleems  to  dMenreamne  inquiry, 
was  a  publication  of  letters  between  him 
and  many  of  his  friends,  wliich  Ming  into 
the  hands  of  Curll,  a  rapadous  bookseller, 
of  no  good  fiune,  were  by  him  printed  and 
sold.  This  volume,  contidning  some  letters 
from  noblemen,  Pope  indted  a  prosecu- 
tion against  hhn  in  the  House  of  Lords  for 
a  breach  of  privil^e,  and  attended  hun- 
self  to  stimulate  the  resentment  of  his 
ftiends.  Curll  appeared  at  -the  bar,  and, 
knowing  himself  in  no  great  danger,  spoke 
of  Pope  with  very  little  rererenoec  <  he 
has,'  said  Curll,  <  a  knack  at  verdfying, 
hut  in  prose  I  think  myself  a  match  for 
hhn.'  When  the  orders  of  the  House  were 
examined,  none  of  them  appeared  to  have 
been  infringed:  Curll  went  away  triumph- 
ant, and  Pope  was  left  to  seek  some  other 
remedy. 

«  Curll's  account  was,  that  ona  evening 
a  man  in  a  deigyman's  gown,  but  with  a 
lawyer's  band,  brought  and  offered  for  sale 
a  number  of  printed  volumes,  which  he 
found  to  be  Pope's  Epistolary  Correspond- 
ence; that  he  asked  no  name,  and  was 
told  none,  but  gave  the  price  demanded, 
and  thought  himsdf  authorised  to  use  his 
purchase  to  his  own  advantage. 

"  That  Curll  gave  a  true  account  of  the 
transaction,  it  is  reasonable  to  believe,  be- 
cause no  ftlsehood  was  ever  detected!  and 


when,  some  years  afterwards,  I  mentioiied 
it  to  Lintot,  the  son  of  Bernard,  he  de- 
clared his  opmion  to  be,  that  Pope  knew 
better  than  any  body  else  how  Curll  obtain- 
ed the  copies,  because  another  parcel  was 
at  the  same  time  sent  to  himself,  for  whidi 
no  price  had  ever  been  demanded,  as  he 
made  known  his  resolution  not  to  pay  a 
porter,  and  consequently  not  to  deal  with 
a  nameless  agent. 

'*  Such  care  had  been  taken  to  make 
them  public,  that  they  were  sent  at  once 
to  two  booksellers;  to  Curll,  who  was 
likely  to  sdse  them  as  a  prey;  and  to  Lhi> 
tot,  who  might  be  expected  to  give  Pope 
information  of  the  seeming  Injury.  Ua- 
tot,  I  believe,  did  nothing;  and  Cnril  did 
what  was  expected.  That  lo  make  them 
public  was  the  only  reason,  may  be  rea- 
sonably supposed,  because  the  numben, 
offered  to  sale  by  the  private  messengers, 
showed  that  the  hope  of  gain  could  not 
have  been  the  motive  of  the  Impressioii. 

<*  It  seems  that  Pope,  being  desirous  cf 
printing  his  letters,  and  not  knowing  how 
to  do,  without  imputation  of  vanity,  what 
has  in  this  country  been  done  very  rarely, 
contrived  an  appearance  of  compulsioot 
that,  when  he  could  complain  that  his  let- 
ters were  surreptltioudy  puUiahed,  he 
might  decently  and  defiraavdy  publish 
them  himsel£" — Johnson's  Lift  of  Pope. 

In  the  prefoce  to  the  iirst  gemtime  edi- 
tion. Pope  says,^*<  If  what  is  here  oflhr- 
ed  to  the  reader  sliall  hiqppen  in  any  de- 
gree to  please  him,  the  thanks  are  not 
due  to  the  author,  but  partly  to  his  friends 
and  partly  to  hli  anemias  i  k  was  whdiy 
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k  wlbi  allowed  that  a  property  did  subsist  in  the  writer;  for  die      Tosmh 
injunction  was  granted  and  acquiesced  in.  ^' 

Tanson  and  Walker  (second  case),  30th  April,  1762,  Hard^  ^  ^''''"'"'  ^ 
uficief  Chancellor  (a),  for  printing  Milton's  Works,  with.New* 
ton*s  Notes.  This  was  upon  solemn  argument  for  dissolving 
the  injunction;  Lord  Chancellor  continued  it  till  the  hearing, 
and  the  defendant  gave  it  up.  The  injunction  was  penned  m 
the  du^unctive;  to  restrain  the  defendant  from  printuiff  '^  Mil- 
"  ton's  Poem,  or  the  Life  of  Milton,  or  Dr.  Newton's  X^otes," 
The  two  former  were  quite  dear  of  the  statute, 

[Lord  Mansfield. — '*  The  order  was  carefully  penned  and 
'*  perused  by  Lord  Hardwicie  after  it  was  drawn  up."] 

Duke  of  Queensbury  and  Shebbearcj  31st  July,  1758,  co- 
ram Henley 9  Keeper  (2),  for  printing  Lord  Clarendon's  Life. 
This  another  case  of  an  unpubliished  manuscript  Lord  Keeper, 
upon  solemn  argument,  continued  the  injunction  to  the  hear- 
ing. This  was  finally  acquiesced  under.  I  allow,  that  these 
cases  in  Chancery  are  not  quite  decisive,  as  few  of  them  are 
upon  a  final  decree.  But  they  shew  the  uniform  opinion  of 
that  Court,  that  a  copv-right  may,  and  does  subsist,  independ- 
ent of  the  statute  of  Queen  Anne. — This  is  farther  supported 
by  the  opinion  of  the  Courts  of  law,  both  Bar  and  Bench,  in 
their  mode  of  arguing  and  determining  the  cases  of  privileged 
printers. — This  right  has  been  recognized  two  centuries  ago, 
and  often  rince,  by  letters  patent  and  acts  of  Parliament. — 
It  IB  found  by  tlie  jury  to  have  been  a  uniform  and  ancient 
usa^. — It  is  founded  on  the  inrinciples  of  reason,  universal 
justice,  public  convenience  ana  private  property.  *Xf  estar  [  ^333  ] 
blished  generally,  it  must  have  existed  in  the  authors  of  the 
Spectator,  under  whom  it  is  derived  to  the  plaintiffs.  Its  in- 
vasion is  an  injury  as  well  as  a  damage;  and  therefore  ought 
to  be  answered  by  the  defendant. 

Yates f  for  the  defendant. — ^The  right  contended  for  by  the 
plaintiffs  is  inconsistent  with  our  laws  and  constitution;  and 
clashes  with  every  species  of  property  known  in  this  kingdom. 
The  question  is,  Whether  the  plaintiff  has,  or  has  not,  any 
legal  property  in  the  book  before  us?  I  agree,  that  the  fiu^uL- 
ties  of  the  mind  may  give  a  property  as  well  as  those  of  the 
body:  But  this,  and  every  other  kind  of  property,  may  be  ren- 
dered common  by  the  act  of  the  proprietor.  I  allow,  that  the 
author  has  a  property  in  his  sentiments  till  he  pubhshes  them. 
He  may  keep  them  in  his  closet;  he  may  give  them  away;  if 
stolen  nrom  him,  he  has  a  remedy ;  he  may  sell  them  to  a  book- 
seller, and  give  him  a  title  to  publish  them.  But  from  the 
moment  of  pubUcation,  they  are  thrown  into  a  state  of  univer- 

owing  to  the  affeetUm  of  the  former,  that  thought'  it  might  be  amnsiiig  to  aee  the 

ao  many  letters,  of  which  he  nerer  kept  diftrent  accoants  of  the  tnmaactioo. 

copies,  were  pretenred;  and  to  the  malice  (a)  Cited  4  Burr.  23S5,  8353.     And 

of  the  latter,  that  they  were  produced  in  see  Cory  t.  LongwuM,  1  East,  858. 

Oiii  manner."    It  is  hoped  the  reader  wiU  (b)  %  Eden,  829 }  cited  4  Burr.  2330, 

eiaise  tiie  len^  of  thU  note;  as  it  was  2397. 
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ToMioH       gal  communion.    I  shaU  argue  this,  I.  Upon  general  principles 
CoLLiHs.      of  property.    II.  Upon  the  local  law  of  this  kingdom. 
<        V       ■>       I.  It  is  no  species  of  property  upon  general  principles;  he- 
cause,   Ist,  It  is  incapable  of  separate  and  exclusive  enjoy- 
ment.   All  property  implies  possession.    Bynkershock  says,  it 
begins  and  ends  with  manual  possession,     tt  is  €bejus  utendi, 
etfruendL    And  though  actual  possessicm  is  not  always  neces- 
sary, yet  potential  possession  is.    There  must  be  potentia  pos- 
sidHsndi.    The  subject  of  property  must  be  scmiething  sus- 
ceptible of  possession.     Punendorf  (book  4),  lays  it  down  as 
essential  to  property,  that  it  must  be,  1.  Useful;  S.  Under  the 
[    •SS*    ]  power  of  man,  so  as  to  £Eisten  on  it.    •How  is  the  property 
of  the  plaintiffs  invaded  in  the  present  instance  ?   The  orisinal 
MS.  is  not,  nor  ever  was,  in  the  huids  of  the  defendants.  The 
books  sold  are  not,  nor  ever  were,  the  property  of  the  plain- 
tiffs.   The  paper  and  ink  belonged  to  the  defendants.  AD  the 
Plaintiffs  can  claim  is,  the  ideas  which  the  books  communicate. 
?hese,  when  published,  the  world  is  as  fully  in  possession  of 
as  the  author  was  before.     From  the  moment  of  publication, 
the  author  could  never  confine  them  to  his  own  enioyment 
It  is  begging  the  question  to  say,  that  the  law  will  protect 
what  is  acqmred  by  the  labour  of  an  author.    An  act  of  Par- 
liament may  create  such  a  risht.  The  statute  of  Qu.  Anne  has 
done  it  for  a  limited  time.    JBut  no  such  property  arises  from 
the  principles  of  common  law;  because  that  acts  only  U]K>n 
subjects,  where  there  is  a  possibility  of  separate  and  exclusive 
enjoyment.    The  plaintifis  can  claim  no  right  to  the  profits 
made  by  the  defendant,  because  they  accrued  in  the  way  of 
his  trade.    Their  property,  if  any,  is  only  in  the  incorporeal 
ideas,  and  not  in  the  profits,  to  which  another  man  applies 
them.     If  he  may  lend,  or  repeat  them  to  others,  why  nutyh^ 
not  as  well  communicate  them  in  a  type  of  his  own?    The 
business  of  a  printer  is  a  lawful  trade,  and  where 'there  is  no 
property,  but  what  merely  subsists  in  idea,  no  man  can  be 
guilty  of  a  private  wrong  by  merely  following  his   trade. 
Sdly,  There  are  no  indicia,  or  marks  of  appropriation  to  as- 
certain the  owner  of  this  species  of  property.     What  are  the 
marks?    It  is  not  in  manual  occupation;  it  is  not  in  vbible 
possession,  which  Lord  Kavms  (Hist,  of  Property)  lays  down 
as  an  essential  condition  of  property.     How  is  an  author  to 
be  distinguished?     Some  few  may  be  known  by  their  style; 
but  the  generality  are  not  known  at  all.    The  act  of  publi- 
cation has  thrown  down  all  distinction,  and  made  the  work 
common  to  every  body;  like  land  thrown  into  the  highway, 
it  is  become  a  gift  to  the  public.     Is  the  title-page  a  mark 
of  appropriation?    No ;  that  is  often  lost  or  omitted,  and 
yet  a  purchaser  of  the  book  has  as  good  a  title  to  it,  with- 
•Q««    1  ^"*  *  title-pace,  as  with  it.    It  cannot  therefore  be  distm- 
[      A«>    j  •guished.    The  Legislature,  by  the  statute  of  Queen  Anne, 
supplied  this  defect,  by  directing  an  entry  of  the  book  in  the 
registry  of  the  Stationers'  Company.    But  in  a  claim  bke  die 
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presenty  independent  of  the  act,  this  defect  stiU  renutins:  it       Toviov 
wants  one  necessary  quality  to  make  it  legal  property.  *> 

II.  It  is  no  species  of  property  recognized  by  the  local  law  .  ^^^^  ^ 
of  the  kingdom.  As  to  the  usage  stated  by  the  verdict,  there 
is  no  customary  ]property  known  to  our  law,  but  what  has  been 
so  time  immemorial.  Tjiis  is  not  so  found.  It  is  impossible  it 
should  be,  since  the  art  of  printing  is  itself  within  time  of  me- 
mory. It  is  stated,  that  it  has  been  usual  to  assign,  &c.  this 
species  of  property.  So  the  good-will  of  a  shop  is  erery  da^ 
sold  for  a  valuable  consideration:  yet  that  does  not  make  it 
property. 

[Lord  Mansfield. — "  There  are  many  decrees  which  make 
*'  these  things  assets.  I  remember  one  with  regard  to  the 
"  title  of  the  St.  James's  Evening  Post  The  buyer  was 
**  quieted  in  the  possession  of  it,  and  nobody  else  permitted  to 
"  set  it  up."] 

The  by-laws  of  the  Company  are  private  regulations  among 
themselves,  and  cannot  establish  a  new  law  for  the  kingdom  in 
general.  But  the  very  requisite  of  an  entry  in  the  books,  to 
make  a  copy  become  property,  shews  it  was  not  so  by  any 
original  right.  In  the  former  arguments,  the  patents  to 
printers  were  relied  upon,  and  chiefly  cited  from  Ames's  Typo- 
graphical Antiquities.  But  these  were  merely  privileges, 
which  excludes  the  idea  of  a  rigtki.  They  are  to  printers,  not 
to  authors,  as  a  reward  for  theur  mechanic  ingenuity.  They 
are  all  for  terms  of  years.  Why  this  limitation,  if  the  authors 
had  a  permanent  and  perpetual  right  in  themselves?  These 
patents  were  most  of  them  illegal,  and  void  upon  the  face  of 
them;  and  your  lordship  will  not  draw  any  part  of  the  law  from 
so  polluted  a  fountain.  *I  agree  with  Lord  Bacon,  that  the  [  ^SS6  ] 
King  has  an  undoubted  prerogative  to  confine  the  printing  of 
certain  things, — statutes — ^Uturgies — almanacks  as  calendars, 
and  settled  as  such  by  the  Council  of  Nice.  But  in  the  pre- 
sent case,  neither  patent  nor  prerogative  has  any  thing  to  do. 
It  stands  upon  the  right  at  common  law.  Use  was  also  made 
of  some  Star-chamber  decrees.  These  were  professedly  in- 
tended to  correct  some  offences  of  the  press;  and  no  argument 
to  affect  the  law  of  private  property  can  be  drawn  from  mence* 
Most  of  these  monopoUes  were  destroyed  by  stat.  21  Jac.  1, 
c.  3,  which  Lord  Cokc  has  given  the  history  of,  in  2  Inst. 
Next  came  the  ordinances  of  ParUament  agaiiist  malignant 
papers  published  by  the  Royalists.  They  were  copied  from 
the  Star-chamber  decrees,  and  liable  to  the  same  observations. 
Stat.  13  Car.  2,  was  of  the  same  tendency.  Its  scope  was  merely 
]>olitical.  The  words  in  it,  which  imply  a  right  of  printing  to 
be  vested  in  particular  persons,  mi^  be  satisfied,  by  anplvinff 
them  to  the  patentees  of  the  Bible,  &c.  who  had  an  unaoubted 
right.  Blank  indentures  are  specially  mentioned:  they,  I 
fimcy,  will  hardly  be  ranked  amdl^  original  compositions.  I 
hope,  I  am  not  precluded  from  arguing  from  the  stat.  8th  of 
Qu.  Anne,  from  which  Mr.  Blackstane  says  some  arguments 
might  be  drawn  on  his  side  of  the  question.    I  know  it  has 


TomoM  been  said,  that  this  statute  is  merely  declaratory  of  the  com- 
••  men  law;  that  it  is  only  an  accumulative  remedy  (c);  that  au- 

C0U.IW1.  ^^^g  ^^  .^  terms  called  the  proprietors;  and  that  publishing, 
without  their  consent,  is  treated  as  unlawfiil  and  injurious;  and 
therefore,  that  a  general  common  law  property  is  strongly  im- 
plied by  the  act.  But  the  least  attention  will  shew  the  direct 
contrary.  Where  is  the  accumulative  remedy?  It  consists 
merely  in  damasking  the  paper.     This  revenge  is  all  that  is 

fjven  to  die  author;  the  pecuniary  penalty  is  given  to  others: 
ts  title  is.  An  Act  for  Encouragement  •  of  Learning  (».  e.  by 
giving  some  new  advantages  unknown  before,  described  thus) 
by  vesting  the  copies  in  authors,  &c.  It  was  not  therefore 
vested  before.  The  limitation  of  time  is  a  still  farther  proof  of 
the  same:  it  commences  at  a  future  day;  it  endures  for  four- 
teen years;  if  the  author  be  Uving,  the  right  returns  to  him  for 
fourteen  years  more.  Why  only  for  fourteen?  Why  not  to 
his  representiitiyes,  ae  well  as  himself?  An  entry  in  the  regis- 
ter is  neceipnry  to  vest  the  right.  Why  this  ceremony,  if  the 
author's  ^ght  was  inherent?  There  are  also  negative  words, 
that  th^  privilege  shall  endure  for  fourteen  years  md  no  longer. 
This  ^lone  might  determine  the  merits  of  the  case.  As  to  in- 
junc^ns  out  of  Chancery,  it  is  not  a  consequence,  that  whatever 
th^  Court  prohibits  is  actionable  at  law.  If  tenant  for  life, 
sqns  waste,  is  cutting  down  trees  in  an  avenue.  Equity  will  en- 
iDin  him,  but  no  action  would  he  against  him  at  common  law. 

[Lord  Mansfield. — "  If  the  injunction  be  well  founded,  the 
'*  same  determination  would  be  at  law.  If  the  waste  committed 
'^  be  a  species  of  destruction,  not  within  the  meaning  of  the 
'*  parties  who  made  the  settlement  or  will  under  which  he 
''  claims  to  be  dispunishable  for  waste,  a  remedy  would  he  at 
*'  law.  Lord  Cotoper  went  upon  this  ground  when  the  tenant 
'*  for  life  of  Raby  Castle,  sans  waste,  endeavoured  to  pull  down 
^*  the  castle  itselfT 

I  wish  the  arms  of  this  Court  were  always  long  enough  to 
reach  every  case,  without  the  aid  of  a  Court  of  equity.  AD 
the  Chancery  cases  cited  are  subsequent  to  the  statute  of 
Queen  Anne. 

SLord  Mansfield. — "  Where  the  date  of  the  book  is  evi- 
ently  vrithin  the  statute,  there  the  Court  seems  to  have  mo- 
^'  ceeded  upon  the  right  of  property  created  by  that  act.  But 
"  Mr.  Blackstone  has  argued,  1st.  That  it  cannot  be  so,  where 
*^  the  term  of  the  act  is  clearly  expired:  there  they  evidently 
**  go  upon  the  original  right.  £dly.  That  the  same  may  be  ob- 
[  •SSS  ]  **  •served,  where  the  copy  has  never  been  published,  but  sur^ 
"  reptitiously  got  from  the  owner."] 

As  to  those  cases  where  the  term  is  expired,  the  injunctions 
are  only  granted  till  answer;  there  is  no  final  decree.  As  to 
unpublished  manuscripts,  I  admit,  that  the  property  does  con- 
tinue in  the  author  till  publication;  till  he  emancipates  it,  and 

(<r)  See  the  judgment  of  Lord  Kenwm  in  Beckford  v.  Hood,  7  T.  R.  627 ;  Ch^mam 
V.  PidtengiU,  2  Wils.  145. 


CoitLIMt. 
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makes  it  coimnon.  The  piratical  printer  is  here  guilty  of  a 
double  wrong: — in  publishing  private  manuscripts  without  the 
leave  of  the  owner;  and  in  anticipating  the  profits  of  the  &rst 
publication,  to  which,  I  acknowledge  that  the  author  is  en- 
titled. What  species  of  property  is  this  that  is  now  contended 
for?  Not  real,  certainly.  Is  it  personal?  It  is  not  a  chose  in 
possession;  it  is  neither  material  nor  visible.  It  is  not  a  chase 
in  action,  for  those  are  not  assignable,  and  this  is  insisted  to 
have  been  usually  assigned.  It  is  merely  a  right  of  publishing 
ideas;  and  under  what  denomination  of  property  that  can  fall, 
unless  the  Legislature  will  give  it  one,  I  cannot  comprehend. 
Is  this  a  contract  between  the  public  and  the  author,  tnat  none 
but  he  shall  print  these  ideas?  No:  the  pubhc  is  not  a  corpo« 
ration  capable  of  contracting.  There  is  no  mutually  in  the 
contract.  The  pubhc  cannot  compel  the  author  to  nimish  a 
sufficient  number  of  copies.  It  has  been  said,  that  if  the  au- 
thor neglects  to  print,  it  is  an  abandonment*  How  shall  this 
neglect  be  ascertained?  When  will  the  property  cease?  What 
are  the  marks  of  dereUction?  There  can  be  none,  aiw  more 
than  of  appropriation.  Who  can  seize  or  occupy  it  when  re- 
linquished? It  is  incapable  of  possession,  and  therefore  is  no 
personal  chattel.  It  should  be  something  that  may  be  seen, 
felt,  given,  delivered,  lost,  or  stolen,  in  order  to  constitute  the 
subject  of  property. 

gLiord  Mansfield. — "  How  would  you  steal  an  option,  or 
e  next  turn  of  an  advowson?**] 
*  I  say,  if  the  property  contended  for  be  in  action,  the  plain-  [    ^S39    ] 
tiffs,  as  assignees,  cannot  claim  it;  if  in  possession,  it  must  bear 
the  marks  of  visible  possession,  and  must  have  the  qualities  of 
other  personal  property.    Will  trover,  detinue,  trespass  or  re- 

I levin,  he  for  it?  Can  it  be  forfeited  for  treason  or  felony? 
low  will  you  seize  or  transfer  it?  It  does  not  lie  merely  in 
grant.  I^othinff  can  be  granted,  but  where  a  man  has  an  ac- 
tual or  potential  property.  One  cannot  grant  all  the  wool  that 
ahatf  grow  upon  sheep,  which  he  intends  to  buy.  So  one  can- 
not grant  the  profits  of  a  future  edition  of  a  book.  Lord  Coke 
says,  a  possibility  cannot  be  granted;  what  is  a  more  bare  pos- 
sibility than  the  profits  of  an  autiior?  Patents  for  new  inven- 
tiond  are  similar  to  the  present  case.  They  are  allowed  as  tem- 
porary privileges,  but  the  very  grants  are  a  proof,  that,  inde- 
pendant  of  them,  the  grantees  could  have  had  no  monopoly. 
Patents  of  perpetual  duration  are  injurious  to  the  subject,  and 
contrary  to  Mama  Carta.  Darcy  and  A^eny  Noy.  18S.  A 
patent  for  the  mie  use  of  a  new  invention  is  good,  provided  it 
be  for  a  time  certain;  because  in  that  time,  the  invention  may 
become  common,  and  others  have  the  skill  to  use  it;  Cloih' 
workers  of  IpswicKs  Case,  Godb.  254:  Same  reason  given  in 
MitcheUmA  Reynalds,  1  P.  Wms.  I8S. 

[Lord  Mansfield. — <<  That  is  but  a  weak  reason.    Patents 
**  are  a  guard  rather  against  those  who  know  how  to  use  the 
"  trade,  than  those  who  do  notH 
Since  then  no  permanent  privilege  is  allowed  to  the  inventor 
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TomoH  of  an  art^  or  a  mechanical  engine,  what  pretence  have  literary 

^  ^'  productions  to  a  greater  right?    Both  are  the  productions  oi 

Collins.  *^-        --           o.-.o        ,,            ,-v- 


genius,  both  require  labour  and  study,  and  botn,  by  publica- 
tion, become  equally  common  to  the  world.  The  Legislature 
seems  to  have  judged  so.  The  stat.  21  Jac.  1,  against  mono- 
polies allows  patents  for  new  inventions;  twenty-one  years  for 
[  ^340  ]  such  as  were  then  in  being,  fourteen  for  new  ones.  *Stat.  8 
Ann.  allows  twenty-one  years  to  books  already  printed,  four- 
teen to  future  publications.  The  statute  of  James  provides 
against  raising  tne  prices  of  manufactures,  that  of  Aime  gave 

Eower  to  the  Archbishop  and  others,  to  settle  the  price  of 
ooks. 

[Lord  Mansfield. — '^  The  statute  of  King  James  expresdy 
"  provides,  that  it  shall  not  extend  to  books."] 

On  the  whole,  neither  on  the  general  principles  of  property, 
nor  on  the  local  law  of  the  kingdom,  can  this  claim  be  sup- 
ported. I  wish  all  due  encouragement  to  ingenious  authors, 
consistent  with  the  principles  of  law,  and  the  rights  of  the  sub- 
ject. But  if  their  claim  tends  to  a  monopoly,  is  contrary  to  the 
provisions  of  the  Legislature,  or  the  good  of  the  community ; 
if.  it  introduces  any  chanse  or  novelty  into  the  common  law, 
they  must  excuse  me.  ^lumus  leges  Anglus  muiare  is  [thel 
language  of  Magna  Carta.  I  trust,  that  the  law,  in  this,  as  in  all 
other  cases,  will  be  preserved  entire  by  this  Court.  The  au- 
thor can  claim  no  privilege,  by  common  law:  Let  him  resort 
to,  and  avail  himself  of  that  temporary  indulgence,  which  Uie 
statute  has  thought  proper  to  allow  him. 
-  Blackstone  in  repi^ — The  principal  pillar  of  Mr.  Yaieis  ar- 
gument rests  upon  nis  description  of  property.  He  considers 
It  as  having  nothing  for  its  subject,  but  what  is  substantial, 
palpable  and  visible.  He  has  omitted  the  distinction  between 
corporeal  and  incorporeal  rights;  the  latter  of  which  are  as 
much  considered  by  the  law,  as  the  basis  of  property,  as  the 
former.  Your  lordship  gave  an  instance  in  options;  tlie  same 
may  be  said  of  advowsons,  commons,  ways,  &c.  The  right  of 
presenting  to  a  church  is  not  more  visible  or  material,  than  the 
right  of  publishing  a  book.  All  these  are  mere  potential  rights, 
dormant  and  unnoticed,  till  opportunity  calls  them  into  acf/  and 
then  they  produce  a  visible  fixrit,  by  presenting  a  clerk,  by  trar 
[  *341  ]  veiling  on  the  way,  by  turning  cattle  into  the  common,  and,  *in 
the  present  case,  by  publishmg  the  book.  The  profits  of  a 
common  are  as  uncertain,  and  as  much  a  mere  possibility,  as 
those  arising  from  a  publication.  They  depend  on  the  season, 
the  weather,  and  an  hundred  other  accidents.  But  is  a  right 
of  common  therefore,  incapable  to  be  granted?  If  not,  miy 
should  the  present  incorporeal  right,  which  is  not  less  substan* 
tial  than  the  former?  It  is  asserted,  that  the  bare  act  of  pub- 
Ucation  renders  the  performance  common  to  all  mankind :  It 
was  asserted ;  but  the  proof  of  that  position,  if  given,  totally 
escaped  my  observation.  He  allows,  that  to  constitute  an 
abandonment,  there  must  be  plain  tokens  of  a  voluntary  dere^ 
liction:  In  the  present  instance,  it  is  so  far  from  a  derdictioD, 
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that  the  very  act  of  publication  shews  an  intention  to  continue       Tommv 
the  use  of  it,  for  the  purpose  of  profit,  so  long  as  the  author  *• 

can.  The  argument  drawn  from  circidating  libraries  was  be-  .  CoLLma. 
fore  considered.  As  for  the  profits  which  the  defendant  has 
made  in  the  way  of  his  trade,  we  claim  them  not;  this  is  not  a 
bill  for  an  account,  but  an  action  for  disturbing  us,  in  making 
that  profit  in  the  way  of  our  trade,  which  we  say  we  have  a 
right  to  do.  Sic  utere  jure  tuo,  ut  aUenum  nan  Uselas.  He 
says,  a  book,  when  published,  is  a  gift  to  the  pubHc,  like  land 
thrown  into  a  highway.  It  may  be  so,  where  the  author  con* 
ceals  himself,  and  gives  no  indicia  to  distinguish  his  propertjr. 
The  title,  the  utterance,  the  vending,  are  sufficient  indicia 
here.  In  such  a  case,  it  is  more  like  making  a  way  through  a 
man's  own  private  grounds,  which  he  mav  stop  at  pleasure ; 
he  may  give  out  a  number  of  keys,  by  pubushing  a  number  of 
copies;  but  no  man,  who  receives  a  key,  has  thereby  a  right  to 
forge  others,  and  sell  them  to  other  people.  The  usage  of 
copy-right  is  called  in  question,  because  not  shewn  to  be  imme- 
morial. There  is  no  other  way  to  prove  an  immemorial  usase, 
but  by  tracing  facts  back  to  the  earliest  tunes,  and  seeing  if  it 
has  ever  been  otherwise.  We  have  *  shewn  it  for  two  centu-  [  ^340  ] 
ries  back;  there  is  nothing  that  contradicts  it,  and  the  law  will 
then  suppose  it  immemoriaL  But  printing  itself  is  within  time 
of  memory.  True,  but  the  art  of  writing  is  certainly  immemo- 
rial. They  are  both  difierent  modes  of  the  same  thing;  the 
substantial  part  is  the  describing  a  sentiment  in  characters.  It 
is  matter  or  indifierence,  whether  a  man  prints  100  copies,  or 
employs  100  amanuenses  to  write  them.  Mr.  Yates  has  gone 
through  the  patents  of  privileged  printers,  to  prove  them  ille- 

Sl.  1  agree  with  him,  they  were;  the  only  use  I  made  of 
em,  was  to  shew,  that,  whenever  supported,  they  were  sup- 
ported only  on  the  supposition  of  a  prerogative  copy-right; 
which  shews,  that  such  right  is  not  merely  ideal.  He  allows, 
that  the  King  has  a  copy-right  in  some  books;  why  then  is  the 
existence  of  a  subject's  copy-right  in  others,  a  thing  so  absurd 
and  shocking  to  the  principles  of  common  law?  Why  then, 
he  asks,  were  patents  granted  for  fourteen  years,  if  the  author 
had  before  a  perpetu^  property?  I  answer,  they  were  addi- 
tional ffuards  to  that  property,  by  giving  an  accumulative  re- 
medy lor  a  term  of  years.  A  new  remedv  will  not  destroy  an 
ancient  right.  As  to  the  statute  of  Qu.  Anne,  which  has  been 
laid  open  very  accurately,  I  decline  meddling  with  it  at  all,  for 
the  reasons  I  gave  before.  He  has  treated  the  present  claim  in 
the  light  of  a  monopoly ;  a  very  odious  term.  But  what  is  a  mo- 
nopoly? An  endeavour  to  appropriate  tp  private  use  what 
before  belonged  to  all  the  world  in  common.  Like  the  sole 
printing  of  Latin  books,  law  books,  &c.  every  man  has  a  natural 
right  to  print  in  that  language,  or  that  science. — But  who 
can  have  a  right  to  print  another's  composition  (in  any  tongue 
or  any  science)  before  he  pleases  to  publish  it? — And,  after 
it  is  public,  who  but  himself  can  have  a  right  to  make  a 
profit  by  re-printing  it?    The  profit  must  arise  from  hb  sen- 
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TovtoH      timent,  from  the  matter  contained  in  the  book.    It  arises  not 

V*  *in  the  way  of  trade,  by  the  bare  manufacture  of  printing;  for 

OofcLiNi.   ^  ^Yie  paper  when  printed  on,  abstracted  from  the  learning  con- 

[  ^34<3  ]  tained  in  it^  is  rendered  less  valuable  than  before.  It  is  diere- 
fore  no  argument  to  say,  that  an  author  is  not  bound  to  simply 
copies  to  me  public;  fbr  which  reason  another  man  may.  What 
rimt  has  the  public  to  demand  them?  The  author  has  the 
sole  right ;  he  may  set  on  them  what  value  he  pleases,  as  every 
man  may  do  upon  his  own  performances,  whether  divine,  law- 
yer, jdiysidan,  or  author.  Yet  all  will  be  blameable,  if  they 
set  too  high  a  value  on  their  labours,  and  will  feel  the  bad 
effects  of  it*  It  has  been  endeavoured  to  compare  intellectual 
inventions  with  such  as  are  merely  mechanical.  They  bear  no 
comparison,  as  has  been  successfully  shewn  in  a  pamphlet  re- 
ferred to  in  the  last  argument;  and  which  deserves  better 
treatment  than  Mr.  Thut^mo  then  gave  it.  (^'  A  Lictter  from 
an  Author- to  a  Member  of  Parliament,  by  Dr.  Warburton.'^ 
I  shall  add  one  or  two  remarks  to  his  learned  observations. 
Style  and  sentiment  are  the  essentials  of  a  literary  composition. 
These  alone  constitute  its  identity.  The  paper  and  print  are 
merely  accidents,  which  serve  as  vehicles  to  convey  that  s^Ie 
and  sentiment  to  a  distance.  Every  duplicate  therefore  of  a 
work,  whether  ten  or  ten  thousand,  if  it  conveys  the  same  style 
and  sentiment,  is  the  same  identical  work,  which  was  produced 
by  the  author^s  invention  and  labour.  JSut  a  duplicate  of  a 
mechanic  engine  is,  at  best,  but  a  resemblance  of  the  other, 
and  a  resemblance  can  never  be  tiie  same  identical  thing.  It 
must  be  composed  of  different  materials,  and  wfll  be  more  or 
less  perfect  in  the  workmanship.  Although  therefore  the  in- 
ventor of  a  machine  may  not  be  injured  at  conmioii  law»  by  die 
sale  of  a  work  made  like  his,  it  will  not  follow,  that  an  author 
is  not  injured  by  the  surreptitious  sale  of  a  work  that  is  ab- 
solutely and  specifically  his  own.  The  proprietors  of  the  Spec- 
tator were  not  injured  by  the  sale  of  the  Rambler,  &c.  which 
QAJ.    1  resembled  their  composition ;  but  we  say,  they  are  now  injured 

L  8^  J  by  the  sale  of  the  Sjpectator  itself.  ♦There  is  a  distinction, 
then,  in  the  nature  of  the  things  compared  together ;  and  there 
is  also  a  distinction  arising  from  public  convenience.  Mechsr 
nical  inventions  tend  to  me  improvement  of  arts  and  manufac- 
tures, which  employ  the  bulk  of  the  people:  therefore  they 
ought  to  be  cheap  and  numerous :  every  man  should  be  at 
liberty  to  copy  and  imitate  them  at  pleasure,  which  may  tend 
to  farther  improvements.  However,  a  temporary  privilege  may 
be  indulged  to  the  inventor  for  a  limited  time,  by  the  positive 
act  of  the  State,  by  way  of  reward  for  his  ingenuity.  This  in- 
com^enience  will  soon  be  over,  and  then  the  world  will  remain 
at  its  natural  Uberty.  But  as  to  science,  the  case  is  different. 
That  can,  and  ought  to  be,  only  the  employment  of  a  few. 
And  one  printing-house  will  furnish  more  books,  than  any  na- 
tion can  nnd  able  readers;  which  differs  it  still  more  from  the 
case  of  mechanisms,  of  which  very  few  in  comparison  can  be 
constructed  under  the  inspection  of  tiie  author.      But  sup: 
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posingi  after  aU,  that  there  was  no  real  distinction  between       Tommk 
uterary  and  mechanical  compositionsy  yet  the  conclusion  drawn      coijuaf. 
firom  this  argument  is  very  illogical  and  uniust.     If  it  be  rea-  ^        y      -^ 
sonable  to  allow  a  property  in  a  literary  proauction  (and  I  sub- 
mit it  is  highly  so),  can  we  argue  thus  ?    Books  and  machines 
are  of  the  same  nature :  no  property  is  aUowed  in  a  machine : 
therefore  none  should  be  allowed  in  a  book.    The  argument 
would  rather  stand  thus :    Books  and  machines  are  of  the  same 
nature:  proper^  should  be  allowed  in  books;  and  therefore,  it 
should  also  be  lulowed  in  machines.     But  since  they  are  of  na- 
tures very  difierent,  both  arsuments  will  fall  to  the  ground. — 
The  defects  of  this  reply  wul  be  amply  supplied  on  the  next 
argpoment;  and  in  the  end,  we  still  hope  for  judgment  for  the 
plaintiffs. 

Lord  Mansfield,  C.  J. — This  question  is  a  very  general 
one,  and  has  never  yet  been  finally  determined ;  tiiough  a  fair 
argument  will  arise  from  Sir  Joseph  JekyWs^  Lords  MaccleS' 
fields  Si  Talbofst  and  Hardwicke's  ^proceedings,  tiiat  they  r  #345  1 
Uiought  there  was  a  property  in  the  author  at  common  law : 
else  they  would  not  have  granted  the  injunctions  that  have 
been  cited.  But  even  in  the  case  of  Newton's  Milton,  Lord 
Hardwieke  gave  no  opinion  to  bind  himself,  but  continued  the 
injunction  to  the  hearing,  following  the  example  of  Lord  Har- 
courts  in  Stationeri  Company  said'Partridge,  who,  conceiving 
great  doubts  concerning  the  Company's  nght,  continued  the 
injunction  to  the  hearing;  and,  at  the  hearing,  ordered  a  case 
to  be  stated  for  the  opinion  of  this  Court.  It  was  twice  argued 
here,  but  no  certificate  was  ever  made.  In  Miltons  Case, 
Lord  Hardwieke  said,  that  if,  at  the  hearing,  he  should  con- 
sider the  point  as  doubtful,  he  would  send  it  to  law  to  be  ar- 
ffued ;  and,  therefore,  would  give  no  opinion,  so  as  to  bind 
himself.  However,  the  inclination  of  his  opinion  was,  that  there 
might  be  a  common  law  property,  not  taken  awav  by  the  sta- 
tute of  Queen  Anne.  What  he  grounded  himself  upon,  were 
tiie  cases  at  common  law,  relating  to  prerogative  copy-rights. 
It  must  have  been  a  copy-r^ht  in  the  Crown,  though  printing 
is  within  time  of  memory,  that  produced  this  prerogative  pro- 
perty. I  do  not  know,  that,  even  in  equity,  there  has  been 
any  case  finally  and  solemnlv  determinea,  at  the  hearing. — 
When  this  came  before  me,  I  was  determined,  it  should  be  ar- 
gued and  adjudged  in  the  most  solemn  manner.  And  there- 
fore, I  refused  to  make  a  case  of  it,  but  directed  a  special  ver- 
dict. As  perhaps  the  parties  may  acquiesce  under  the  decision 
of  this  Court,  i  should  be  desirous  to  have  it  argued  before  all 
the  Judees.  Let  it  stand  over  for  further  argument,  before  all 
the  Twelve  Judges  (d). 

(4  "  After  theM  two  aigumenu,  the  that  the  action  was  brought  by  oollution ; 

OBfe  was  acQoumed  into  the  Eichequcr  and  a  nominal  defendant  aet  up,  in  order 

Chamber.     1  have  been  informed  from  the  to  obtain  a  judgment,  which  might  be  a 

best  authority,  that  w  far  as  the  Court  precedent  against  third  persons;  and  that 

had  fSnrmcd  an  <^inioo,  they  all  inclined  therefore  a  Judgment  in  fiivour  of  the 

to  the  plaintiff.    But  as  they  suspected  phUntiir  would  certainly  have  been  acqoi- 
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awed  in;  npoa  thitfospidon,  and  becauM 
the  Court  inclined  to  the  plaintiff,  it  was 
ordered  to  be  heard  befbre  all  the  Judges. 
Afterwards,  upon  certain  information  re- 
ceived by  the  Judges,  *  that  the  whole  was 
a  collusion,  and  that  the  defendant  was 
nominal  only,  and  the  whole  eipence  paid 
by  the  plaintiff,' — they  refused  to  proceed 
in  the  cause ;  diough  it  had  been  aigued 
bond  fide,  and  very  ably,  by  the  counsel, 
who  appeared  for  the  defendant.  They 
thought  this  contrivance  to  get  a  collusive 
judgment  was  an  attempt  of  a  dangerous 
example,  and  therefore  to  be  discouraged." 
Fer  mU0s,  J.,  4  Burr.  2327. 

The  same  question  was  again  elaborately 
discussed  in  a  case  respecting  the  sale  <xf 
Thomson's  Seasons,  MUlar  ▼.  Taylors 
which  is  reported  at  great  length  in  4  Burr. 
2308.  There  it  was  decided  by  Lord 
MamfiOd,  C.  J..  AsUm,  J.,  and  WOUm,  J. 
(rotes,  J.,  diuetU,),  that  authors  have  by 
common  law  a  sole  and  exclusive  copy- 
right in  perpehdty :  see  a  short  note  of 
that  case  pott,  675 ;  see  also  Otbome  v. 
DomUdton^  2  Eden,  327.  The  case  of 
MUlar  V.  Taylor,  however,  was  soon  af- 
terwards overruled  by  a  dedsion  in  the 
House  of  Lords.  One  Beckett  had  pur- 
chased the  copy-right  of  Thomson's  Works 
from  Milhr's  executors,  and  filed  a  bill  in 
1774  against  the  Donaldsons,  who  had 
published  some  part  of  them,  to  account 
for  the  profits,  and  to  restrain  them  by  in- 
junction from  publishing  the  same  in  fu- 
ture. The  Donaldsons,  in  their  answer, 
said,  they  beUeved  that  Millar,  did  not  be- 
come entitled  to  the  copy -right  for  a  longer 
time  than  the  several  terms  limited  by  8 
Ann.  The  works  had  been  originally 
published  in  1729,  and  the  28  years  ex- 
pired in  1757.  Lord  Bathurst,  C,  de- 
creed a  perpetual  injunction,  and  an  ac- 
count. Against  this  decree  the  Donaldsons 
appealed  to  D.  P.,  where  it  was  reversed, 
a  minority  of  the  Judges,  (vis.  Eyre,  Nares,  - 
Perrott,  Gould,  Adams,  and  De  Grey, 
against  Aihurst,  Blackstone,  WiUes,  As^ 
torn,  and  Parker),  being  of  opinion  against 
the  perpetuity  or  common  law  right,  and 
thereby  establishing,  that  the  exclunve 
right  of  authors  is  confined  to  the  times  li- 
mited by  the  act  of  Parliament :  Donald' 


son  ▼.  BeekeU,  7  Bro.  P.  C.  88,  or  2  Bwa. 

P.  C.  129  (ToroUn's  ed.),  4  Burr.  2408, 
S,  C. — See  the  observations  of  Ld.  Kenyom 
in  Beekford  v.  Hood,  7  T.  R.  620:  where 
it  was  held,  that  the  property  being  vested 
in  authors  for  certain  periods,  the  common 
law  remedy  for  a  violation  of  it  attadies 
within  the  times  limited  by  8  Ann. ;  and 
therefore  an  action  on  the  case  for  damages 
may  be  maintained  where  a  work  has  bMn 
pirated,  although  it  has  not  been  enterM 
at  Stationers*  Hall,  and  was  oiiginaUy 
published  without  the  author's  name ;  and 
that  the  penalties  thereby  given  are  only 
an  accwuulaiiioe  remedy.  See  also  Tkemp" 
ton  V.  Symonde,  5  T.  R.  41;  Cory  v. 
Longman,  I  East,  858,  and  notes ;  JZe- 
worth  V.  Wilkes,  1  Camp.  94 ;  BatfiM  v. 
Nicholson,  2  Sim.  &  St.  1.  So  a  musical 
composition  is  protected  by  8  Ann.;  Baek 
V.  Longman,  2  Cowp.  623;  dementi  v. 
Gouldhtg,  11  East,  244,  2  Camp.  25; 
Power  V.  Walker,  3  M.  &  S.  7;  OemenH 
V.  Walker,  2  B.  &  C.  861.  But  the  repre- 
sentation of  a  drama,  altered  and  abridgtd 
from  the  original,  without  the  consent  of 
the  owner  of  the  copy-right,  will  not  make 
the  manager  of  the  theatre  where  it  b 
represent»l  liable  to  an  action ;  Murray  v. 
EiUston,  5  B.  &  A.  657,  1  D.  &  R.  299. 

Literary  property  is  now  protected  by 
54  Geo.  3,  c.  156,  which  see,  anie,  309,  n. 
{t).  Upon  the  construction  of  that  statute, 
it  has  been  decided,  that  though  the  words 
of  it  are,  "  that  the  author  of  any  book, 
which  shall  hereafter  be  printed  and  pub- 
lished," &c. ;  yet  that  printing  is  not  a 
condition  precedent,  and  that  the  author, 
who  in  that  case  had  previously  sold  seve- 
ral thousand  copies  in  manuscript,  liad 
not  thereby  lost  the  benefit  conferred  by 
that  act ;  WhiU  v.  Geroeh,  2  B.  &  A.  29S. 
In  the  case  of  Mr.  Hargrove's  notes  to  Co. 
Litt,  it  was  decided,  that  an  author,  whose 
works  had  been  published  more  than  28 
years  before  the  passing  of  that  act,  wss 
not  entitled  to  the  copy-right  for  life; 
Brooke  v.  Clarke,  1  B.  &  A.  396. 

See  also  Basket  v.  Cmmunghasn,  post, 
370;  5  Bac.  Abr.  Prerogative  (F)  5,  pa. 
594 ;  4  Yin.  Abr.  Books,  and  Supplement, 
ibid. 


Confesrfooof 
forgery  by  a 
dead  witness 
maybe  admis- 

[    •846 


[Wright]  Lessee  of  Clymer,  v.  Littler* 

S.C,  3  Burr.  1244. 

On  ejectment,  a  verdict  for  the  plaintiff.    Norton  moved  for 

a  new  trial.     The  plaintiff  claimed  a  copyhold  estate  at  Barnes 

.    in  Surry,  of  the  nature  of  borough  English  {e),  under  a  will  of 

]  Mr,  Clymer,  ^deceased,  made  in  1743.     Defendant  daimcHl 


(0  See  Boe  v.  Aistrop,  post,  1228. 
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under  the  heir-at-law,  by  an  instrument  dated  20  September,      Cltvbe 
1745,  all  of  one  William  Medlycott's  writing,  not  sealed,  nor  «• 

stamped,  but  subscribed  by  Mr.  Clymer,   beginning  thus —  .^   Littlbh. 
"  Know  all  men  by  these  presents,'*  whereby  in  consideration  siMecTidence. 
of  natural  affection,  he  covenants  and  agrees  (but  with  nobody)  A  void  deed  of 
that  the  lands  in  question  shall  go  and  be  given  to  his  wife  for  ^7,f^^^ "  "® 
Kfe,  and  then  to  EUzabeth,  wife  of  said  Wifiiam  Medlycott  (she  Tnuie^Ma^ 
being  also  his  heir-at-law),  and  her  heirs  for  ever.     It  is  at-  ▼ocationofa 
tested  by  William  Medlycott  and  Elizabeth  Mitchell.     It  ap-  *>™«  ^^ 
points  no  executor,  and  makes  no  disposition  of  his  personal 
estate;  and  is  indorsed,  in  Medlycott s  hand,  *'  Mr.  Clymer's 
*'  covenant  and  agreement.*'    Mr.  Clymer  ^ed  about  sixteen 
years  ago ;  Medlycott  took  possession  in  right  of  his  wife,  and 
upon  his  death-bed,  in  1746,  declared  to  his  sister  Mrs.  Victor, 
that  the  instrument  of  1745  was  forged  by  himself,  and  pro- 
duced, from  under  the  bed-clothes,  the  will  of  174^,  which  tQl 
then  was  concealed  by  him;  and  sent  it  to  the  lessor  of  the 
plaintiff,  who  proved  it  in  1751 .     Since  which,  there  have  been 
three  or  four  purchasers  of  the  estate  under  Medlycott's  title, 
which  now  is  vested  in  the  defendant.    At  the  Surry  assizes, 
upon  this  evidence  and  inspection  of  the  two  wills,  Willes, 
C.  J.,  directed  the  Jury,  and  thev  found  the  instrument  of 
1745  to  be  a  forgery ;  and  verdict  for  the  plaintiff. 

Norton  insisted,  that  this  hearsay  evidence  was  inadmis- 
sible, or  at  least  inconclusive :  especially  as  against  purchasers 
for  a  valuable  consideration.  If  so,  the  writms  stands  unim- 
peached ;  and  the  next  question  will  be,  to  what  purposes  it 
will  enure.  1st,  It  will  enure  as  a  will  of  copyhold  lands  (/), 
those  not  being  within  the  statute  of  frauds.  Any  writinsr  de* 
claratory  of  the  testator's  intention  is  a  will  of  lands.  Sdly,  It 
will  be  sufficient  to  appoint  the  uses  of  the  surrender  to  the  use 
of  Mr.  Clymer's  will.  Aliy  writing  is  sufficient  for  that  pur- 
pose. And  then  the  defendant  is  m,  under  that  surrender. — 
♦Sdly,  It  is  at  least  a  revocation  of  the  former  will  of  1743.  [  •847  ] 
Revocations  are  always  favoured  both  in  law  and  equity,  being 
in  nature  of  a  restitution  to  the  heir.  Revocations  often  hap* 
pen  where  the  party  did  not  intend  it.  A  fortiori,  it  shall 
happen  by  this  instnmient,  which  (though  informal  and  in* 
complete)  plainly  shews  the  intent  of  the  parties.  Feoffment 
without  livery,  bargain  and  sale  without  inrolment,  grant  with- 
out attornment,  are  all  of  them  ineffectual  acts,  yet  will  operate 
as  revocations. 

E.  ilarvey,  for  the  plaintiff. — ^New  trials  are  not  usually 
granted  upon  ejectments,  because  the  party  may  bring  ano- 
uier.  Lessor  was  a  minor  at  the  death  of  the  testator;  has 
been  at  sea  and  in  low  circumstances  since.  This  evidence, 
though  hearsay,  was  admissible  and  conclusive;  for  Medlycott 
(if  livmg)  might  have  been  admitted  to  have  proved  the  fact  at 
the  trial;  or,  if  he  had  endeavoured  to  establish  the  instrument, 
the  present  witness,  Mrs.  Victor,  might  have  been  examined, 

(/)  See  Roe  v.  Heykoe,  pott,  IIU. 
VOL.  I.  T 
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CftTMSft      to  have  proved  this  confession  against  him.    As  to  the  legal 
IiiTTXBiL      question,  1st,  It  is  no  will,  because  there  is  no  amnmg  testandi* 

V ^ f  ^ly>  It  is  not  a  sufficient  appointment  of  a  copyhold,  because 

it  is  no  will;  to  which  only  the  surrender  was  made.  Sdly,  It 
is  not  a  revocation.  Revocations  are  not  favoured  in  equity, 
unless  they  amount  to  a  conveyance,  on  valuable  consideration: 
3  Mod.  258,  Egleston  and  Speket  1  Roll.  Abr.  615,  pi.  3,  no 
covenant  can  revoke  a  will:  This  writing  is  at  best  but  a  cove- 
nant: 2  P.  Wms.  623,  Layer's  Case. 

R.  LeigA^  same  side.— ^he  defendant  is  not  a  purchaser 
without  notice.  Every  purchase  has  been  since  the  proving  of 
the  will.  The  instrument  of  1745  is  neither  will  nor  testament- 
ary appointment;  it  impUes  no  such  thing;  it  imports  only  to 

[  ^348  ]  be  a  covenant.  *It  is  not  a  revocation,  TOcause,  1st,  it  is  not 
so  in  express  words;  nor,  ^ly,  is  it  a  new  wUl;  nor,  Sdly, 
(the  only  remainmg  method  of  revocation)  is  it  any  disposition 
of  Mr.  Clymer's  interest  inconsistent  with  the  former  subsist- 
ing will.  It  is  merely  a  covenant  or  promise.  It  was  argued, 
that  incomplete  conveyances  may  revoke  a  will:  But  that  must 
be,  where  there  is  an  inception,  some  inchoate  act,  which  may 
afterwards  be  made  perfect.  The  present  is  a  perfect  act  or 
nothing.  If  the  instrument  be  of  any  import,  still  no  new 
trial  should  be  granted.  This  is  no  common  hearsay.  Dying 
declarations  weigh  as  much  as  oatiis:  They  will  even  convict 
of  murder  (jr).  rfo  objection  was  taken  to  the  evidence  at  the 
trial;  the  fact  came  out  by  cross-examinaticm  of  the  plaintiff's 
witness.  }2  Ann.,  Lucas,  S02{h),  waiver  of  any  point  by 
counsel  is  conclusive  upon  the  party;  2  Geo.  2,  Fitssg.  40, 
accord. 

Lord  Mansfield,  C.  J. — It  has  been  said,  that  in  ejectm^it 
the  Court  will  not  readily  grant  a  new  trial  (t).  It  is  true,  where 
a  verdict  has  been  given  for  the  defendant;  but  where  the 
plaintiff  has  obtained  a  verdict,  it  is  a  great  difference  to.  tiie 
defendant  whether  he  has  a  new  trial,  or  is  forced  to  become 
plaintiff  on  a  new  ejectment  Ejectments  are  substituted  in 
the  place  of  real  actions,  in  which  the  title  appeared  upon  the 
pleadings,  and  gave  no  room  for  surprise.  We  shoula  there« 
fore  rather  lean  to  new  trials  on  behalf  of  defendants,  in  the 
ease  of  ejectments,  especially  on  the  footing  of  surprise.  An* 
other  good  rule  for  granting  or  refusing  new  trials,  is,  that, 

{$)  JL  r»  Rmuon  4-  Tnmter,   1  Stnu  1  East,  P.O.  353,  n.    Dying  d^iantioiis 

499,  6  Hazgr.  Sl  Tr.  209,  905.     Wood-  are  only  adttiflsible,  where  the  death  ii  the 

eoO^t  Ca.,  1  Leadi,  C.  C.  500 ;  Bam-  sutgect  of  the  chaige,   and  the  circmn- 

hridge's  Ca.,  9  Hargr.  Sl  Tr.  161,  ace.  itaiices  of  the  death  the  subject  of  the  de- 

Bat  it  must  be  proved  that  the  deceased  daration;   JL  ▼.  Mead,  2  B.  &  C.  605, 

was  f»  artieulo  mortis  f  whidi  is  a  ques-  4  D.  &  EU  120. 

tion  for  the  Judge  and  not  for  the  Jury;         (h)  Or  10  Hod.  Reg.  ▼.  Heltim  Cor- 

Jakm*t  Ca.,  1  East,  P.  C.  357;  Welbom't  poration. 

Ca.,  Id.  359.  So  the  dying  declarations  (Q  See  Smith  dem.  Dormer  ▼.  Park- 
in an  aocomplioe  are  evidence,  ThtkUr's  hitnt,  2  Stra.  1105,  and  GoodHiU  dem. 
da.,  1  East,  P.C  854,  356;  hut  not  of  Akxemder^.  ClayUm,  4  Burr.  2224:  in 
a  crfaninal  at  the  time  of  execution,  for,  the  latter  case  a  new  trial  was  allowed; 
being  a  felon  convict,  he  is  incompetent;  Doedevu  Foster  j.  Wiitiams,  2  Cowp.  621. 
Brummon^M  Ca.,    1   Leach,   C.  C.  387, 
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upon  the  whole^  substantial  justice  has  not  been,  or  has  been^       Cltmer 
done  to  the  parties. 

In  the  present  case,  there  is  no  objection  to  the  will  of  1743, 
but  from  the  instrument  of  1745.  I  will  consider  it,  1,  In  point 
of  law;  2,  In  point  of  fact.  1.  There  is  no  colour  to  consider 
it  as  a  will.  The  testator  knew  how  to  make  one  but  two 
years  before.  In  form  ♦it  has  nothing  testamentary.  Had  [  •349  ] 
there  been  a  sinde  circumstance  (even  a  mention  of  funeral 
charges)  to  have  shewn  it  intended  as  a  will,  I  agree  that  there 
are  no  formal  words  necessary  to  make  it  testamentary.  It  is 
now  in  the  nature  of  a  deed,  though  not  sealed.  Medlycott 
intended  it  as  a  coyenant;  which,  if  well  drawn,  he  knew  to  be 
irrevocable. — If  no  will,  it  cannot  operate  as  an  appointment 
of  uses,  the  estate  being  surrendered  to  the  use  of  a  will. — 
Revocations  arise  genenJly  from  the  intent  of  the  testator; 
therefore  where  he  intends  a  complete  conveyance,  and  dies 
before  it  is  perfected,  as  feoffinent  sans  livery,  &c.  it  is  a  good 
revocation ;  tie  having  demonstrated  his  intent  to  alter  his  former 
disposition.  Other  revocations  arise  from  artificial  reasoning 
of  law;  as  by  sufiering  a  recovery,  feoffment  to  one's  own  use, 
&c.  wherein  it  has  been  held,  that  parting  with  the  estate  for 
these  purposes  amounts  to  a  revocation.  It  might  perhaps  as 
reasonably  have  been  otherwise  determined ;  but  so  it  has  been, 
and  so  it  must  remain.  However,  covenants  have  never  been 
allowed  to  be  revocations;  unless  where  the  covenantee  has  a 
ri^ht  to  a  s]>ecific  performance.  This  is  merely  a  covenant 
without  such  a  right,  and  therefore  can  be  no  revocation. 

2.  As  to  the  fact,  the  admissibility  or  competence  of  evidence 
must  result  from  the  particular  circumstances  of  the  case.  No 
rule  can  be  general.  Here  the  testator  died  in  1746.  Both 
wills  [were]  in  the  custody  of  Medlycott :  The  other  subscrib- 
ing witness  [is]  dead :  His  wife  [is]  to  be  benefited  under  it. 
He,  on  his  death-bed,  sends  the  lessor  of  the  plaintiff^ his  title; 
which  is  inconsistent  with  that  under  which  the  defendant 
claims.  Under  all  these  circumstances,  I  think  it  admissible 
evidence.  No  general  rule  can  be  drawn  from  it.  No  objec- 
tion was  made  to  its  production;  it  came  out,  it  seems,  on  the 
cross-examination  of  the  defendant's  counsel.  Unless  there- 
fore manifest  injustice  had  been  done  on  the  whole  case,  there 
is  no  ground  for  a  new  trial.  Here  appears  to  be  good  reason 
for  the  verdict  (*). 

Dennison,  Foster,  Wilmot,  Js.,  accord. 

Rule  was  discharged. 

(A)  On  the  tuthority  of  thia  caie,  Heaih,  acribing  witneM  seeina  to  be  founded  <m 

J.,  admitted  the  declaration  of  a  person,  this:  he  must  have  been  called  as  a  wit- 

who,  having  set  his  name  as  subscribing  ness,  if  be  had  been  ali?e,  and  it  would 

witness  to  a  bond,  in  his  dying  moments  then  have  been  competent  to  prove,  by 

begged  pardon  of  Heaven  for  having  been  cross-examination,  his  declarations  as  to 

concerned  in  forging  it,  as  evidence  of  the  the  forgery  of  the  bond.     Now  the  party 

forgery;    cited  by  Lord  ElUnbarough,  6  ought  not,  by  the  death  of  the  witness,  to 

Bast,  195.     But,  in  a  late  cMt,  the  dy-  be  deprived  of  obuining  the  advantage  of 

ing  declarations  of  A.  were  held  not  to  be  mch  evidence;"  Doedem.  SutUm^.Ridg-' 

receivable  in  proof  of  a  pedigree:  there  waff,  4  B.  ft  A.  53.    .See  also  Atnto*  v. 

Bojfley,  J.,  said;  <*  the  case  of  the  sub-  KintuUrd,  6  East,  188.     With  respect  to 
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revocadont  of  wills  deTiiing  real  property, 
there  teems  to  be  this  distinction,  that 
such  a  will  cannot  be  revoked  by  a  subse- 
quent will  or  eodidlf  unless  such  will  or 
codicil  be  executed  with  the  formalities  re- 
quired by  the  statute  of  frauds;  but  such 
a  will  may  be  revoked  by  an  instrument^ 
imperfect  in  itself,  but  which,  if  effectu- 
ated, would  have  been  a  specific  revoca- 
tion :  as  a  deed  of  feoffment  without  livery 
tif  seinn ;  a  deed  of  bargain  and  sale  with- 
out enrolment;  1  RolL  Abr.  Oemse,  (P); 
8  Vin.  Abr.  Dw,  (P)  pi.  6;  Went  0£  Ex. 
22,  3  AtlL  803.  So  also  a  grant  to  a  per- 
son incapable  of  taking  under  it  is  a  revo- 
cation ;  as  where  a  man  having  made  his 
will,  devising  land,  granted  all  his  sub- 
stance to  his  wife  by  deed  poll;  Beard  ▼. 
Beardt  3  Alk.  72.  A  subsequent  will 
properly  executed,  and  having  existence 
as  a  will,  though  void  from  extruuie  cir- 
cumstances, may  operate  as  a  revocation ; 
as  a  second  will  devising  lands  in  fise  to 


the  heir  at  Uw;  in  £Oit  ▼.  Anttfc,  1  Vet. 
Jun.  17;  to  a  papist,  Roper  v.  Raddle, 
1  Bro.  P.  C.  450,  or  5  Bro.  P.  C.  360 
(TomUn's  ed.),  10  Mod.  233;  (as  to  pa- 
pist's disabilities,  see  Harg.  Co.  Lit  391  a, 
n.  [346]);  to  the  poor  of  the  parish, 
Frenche*t  Ca.,  1  RolL  Abr.  Devise,  (0) 
pL  4,  8  Vin.  Abr.  ibid,;  or  to  a  corpora- 
tion, 8  Vin.  Abr.  iM.  Whether  a  power 
of  appointment  ill  executed  be  a  revoca- 
tion, seems  not  quite  decided;  Skoee  v. 
Pincke,  5  T.  R.  124;  Belir.  Bond,  1  Ab. 
Eq.  Ca.  342 :  see  2  Roberts  on  Wills,  20, 
(3rd  ed.).  As  to  revocations  generally, 
see  Ex  parte  Ilchester,  7  Ves.  Jun.  374; 
Hick  V.  Mors,  Amb.  216,  2  Ld.  Ken.  Ca. 
in  Chanc.  117;  Abney  v.  Miller,  2  Atk. 
593 ;  Sparrow  v.  Hardeastle,  3  Atk.  803, 
7  T.  R.  416,  n.  (a),  1  Ld.  Ken.  67;  J7«r. 
mood  V.  Oglander,  6  Ves.  Jun.  199 ;  and 
Roe  V.  Griffiths,  poet,  605 ;  Ooodrigkt  v. 
Harwood,  post,  937;  Bihh  v.  7%0Har, 
poit,  1043,  and  Roe  v.  He^koe,  poei^  1114. 


r     350     1  Medhurst  r.  Waite. 

5.  C.  3  Burr.  1259. 

High-constable,  TRESPASS  for  billeting  soldiers  by  a  deputy  high-constable. 

by  himself  or  Verdict  for  defendant.  Motion  for  new  trial.  Held  by  the 
Court,  that  a  high-constable  is  an  officer  within  the  mutiny  act, 
for  billeting  of  soldiers ;  and  that  he  may  occasionally  appoint 
deputies,  wnose  acts,  in  their  principaVs  absence,  will  be  good; 
and  therefore  new  trial  denied.  Webb,  for  the  defendant, 
cited  Phelps  and  Winchcomb,  Moor,  845;  3  Bulst.  77,  1  Ro. 
Rep.  274,  1  Ro.  Abr.  591;  Sir  Walter  Vane's  Case,  2  Keb. 
309,  LSid.  355,  but  best  in  1  Lev.  233;  also  March.  30; 
1  Hale^  P.  C.  2  Hale,  P.  C.  88. 


deputy,  may 
billet  soldiers 
under  the  mu- 
tiny act 


Iffimr  are  in- 
dicted for  a  riot, 
two  die  before 
trial,  and  two 
are  found  guilty. 
Court  will  in- 
tend that  evi. 
denoe  was  given 
against  them  alL 


The  King  r.  Scott. 

S.  C.  Ante,  291. 

JNORTON  and  Stow  shewed  for  cause,  that  two  of  the  de- 
fendants were  not  acquitted,  but  were  dead  before  the  trial. 
And  as,  after  a  verdict,  the  Court  will  suppose  every  thing  in 
order  to  sunport  it;  it  therefore  comes  to  the  same,  as  if  the 
indictment  had  been  laid,  "  together  with  other  persons  un- 
known;" in  which  case  it  has  been  held,  (A^.  against  Moor  and 
Kinnersley,  Stra.  193),  that  if  two  only  are  found  guilty,  yet 
the  verdict  impHes,  that  a  riot  was  committed  by  the  assistance 
of  some  of  the  unknown  persons.  So  here,  as  two  of  the  de- 
fendants were  dead,  and  the  verdict  finds  two  others  guilty  of 
a  riot,  the  Court  will  intend,  that  the  jury  had  evidence  that 
one  at  least  of  the  dead  men  was  concerned  in  it.  And  of  that 
opuiion  was  the  Court,  and  discharged  the  rule. 
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The  Kjno  0.  Heydon. 

On  an  infomiation  for  election  bribery,  the  prosecutor  moved  Rule  to  compel 
for  a  rule  to  inspect,  and  take  copies  of  the  books  of  the  cor-  aoorpontionto 
IK>ration  of  Evesham,  in  order  to  Drove  one  Robins,  who  was  ^*^heL?b^ 
to  be  produced  as  an  evidence  for  tne  prosecutor,  to  be  a  free«  in  a  criminal 
man  of  Evesham.     But,  being  an  attempt  to  make  the  corpo-  pnMecutioii  de- 
ration furnish  evidence  in  a  criminal  prosecution,  the  Court  re-  ""^ 
fused  it,  on  the  authority  of  the  King  and  Purnelly  Mich. 
22  Geo.  2,  page  37(a). 

(a)  See  aUo  Toting  ▼.  Lyneh,  anU,  S7,  and  AUm  ▼.  Tt^,  ptmt,  S59. 


Churchwardens  of  St.  Saviour's,  Southwark,  9.  Smith. 

S.  C.  S  Burr.  1271.    . 

j^  LEASE  was  granted  to  I.  S.,  with  covenant  on  his  part  to  Auignee  of  a 
pull  down  certain  old  houses,  and  to  rebuild  others  within  seven  i««m  *^'  * 
years;  lessee  neglects  to  do  this,  and  afker  the  expiration  of  the  ^t^^by^ihiT*' 
seven  years  assigns  his  lease  to  Smith,  against  whom  the  lessors  lenee,  notUaUc 
bring  action  of  covenant,  fiw  the  breach. 

Lord  Mansfield,  C.  J.,  et  tot.  Cur. — ^The  only  question  is, 
whether,  when  a  breach  of  covenant  is  complete,  and  an  assign- 
ment afterwards  made,  the  assignee  is  liable  for  a  breach, 
which  he  never  committed.  The  case  is  already  settled  in 
Moor,  Salkeld,  &c.(6).  judgment  for  the  defendant. 

(b)  Grneoi  ▼.  Orgeu,  1  Salk.  199,  where  which  is  the  leadbg  caie  on  that  sulisJcet : 

Holt,  C.  J.,  laid,  that  a  covenant  shall  not  see  also  BaUjf  v.  Wettt,  3  Wils.  S5,  where 

bind  the  assignee,  if  it  be  broke  before  the  the  resolutions  in  Speneer*i  Case  are  in- 

assignment:  alUer,  if  broke  after,  as  if  serted;   Mayor  of  CongleUm  ▼.  PaUmn^ 

lessee  had  assigned  before  the  time  ez-  10  East,  130;    Vonum  t.  SmUk^  5  B.  & 

pired.    As  to  what  covenants  run  with  the  A.  1 ;  6  Vin.  Abr.  Cooenant  (M) ;  S  Bac. 

land,  end  for  breach  of  which  the  assignee  Abr.  Id.  (E),  3,  pa.  70 ;  3  Com.  Dig.  Id, 

b  liable,  see  Spencer't  Case,  5  Rep.  16  a,  (C  8.) 


The  Kino  r.  Barker  and  Others.  [     862     ] 

S,  C.  Ante,  300. 

M!r.  Dunning,  in  last  Michaelmas  Term,  shewed  for  cause.  Mandamus  to 
that  a  writ  ot  mandamus  is  a  mere  legal  remedy,  applicable  trustees  to  ad- 
only  to  legal  rights;   that  Mence's  right  (if  any)  is  only  an  j^Je^"**"* 
equitable  right,  the  whole  being  vested  in  trustees.    The  re- 
medy lies  in  Chancery,  if  at  all,  this  being  the  first  appUcation 
of  the  kind  in  a  Court  of  law.     And  also,  in  point  of  fact,  an- 
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The  King 

V, 

Barker. 


Extent  of  the 
writ  of  manda- 


other  person  (one  Hanmer)  was  actually  chosen  by,  what  we 
say  is^  the  legal  power  of  the  congregation. 

Lord  Mansfield^  C.  J. — I  thiiuc  I  have  seen  it  in  the  books, 
that  the  first  instance  of  a  mandamus  in  the  case  of  a  corpora- 
tor, was  Bag^s's  Case(c).     And  yet,  that  was  no  objection  to 
the  granting  it.     A  mandamus  is  certainly  a  prerogative  writ, 
^_^  flowing  from  the  King  himself,  sitting  in  this  Court,  super- 

"""  intending  the  poUce,  and  preserving  the  peace  of  this  country; 

and  will  be  granted  wherever  a  man  is  entitled  to  an  office  or  a 
function,  and  there  is  no  other  adequate  legal  remedy  for  it{d). 
Therefore,  it  is  not  grantable  for  a  living,  because  there  the 
law  has  provided  a  specific  remedy;  but  for  a  lectureship, 
where  a  profit  or  endowment  is  annexed  to  it,  it  i8(e).  Since 
the  Act  of  Toleration,  Dissenters  are  entitled  to  all  manner  of 
legal  protection.  Charities  to  their  mode  of  worship  have  been 
»  estabUshed  since  the  Revolution,  though  held  to  be  supersti- 
tious before. 

However,  there  appearing  to  be  strong  objections  to  the 
elections  of  both  Mence  and  Hanmer,  the  Court  recommended 
it  then  to  stand  over;  to  see,  whether  they  would  not  either 
proceed  to  a  new  election,  or  put  the  validity  of  Hanmer*s 
election  in  a  mode  of  trial.  And  now  in  this  Term,  the  Pres- 
byterian trustees  having  refused  to  come  into  any  agreement,  a 
[  *S5S  J  mandamus  to  admit  Mence  was  granted.  *But  his  party,  find- 
ing their  election  was  not  maintainable  in  point  of  law,  gave  it 
up,  and  proceeded  more  regularly  to  a  new  election  of  him: 
and,  as  the  trustees  still  refiised  him  admission,  a  new  rule  for 
a  mandamus  was  applied  for,  and  granted  in  Easter  TeTm{/), 


9" 


(e)  UlUp.  98  b. 

(d)  SeelLr.  Bbhop  of  Cheater,  I  T.  R. 
396 ;  R.  ▼.  Marquis  of  Steward,  3  T.  R. 
646;  4  Bac  Abr.  Mandamus  (0)  2;  and 
pott,  552,  708. 

(e)  But  not  for  a  lectureship,  the  sdpend 
of  which  depends  solely  upon  voluntary 
contiibutbns,  for  the  rector  may  refuse  the 
use  of  the  pulpit,  the  fee  of  the  church  be- 
ing in  him ;  unless  there  be  a  contrary  im- 
memorial custom ;  R.  ▼.  Bp.  of  London, 
1  WUs.  11,  2  Stra.  1192;  R,  t.  Eimdem, 
I  T.  R.  331 ;   R.  V.  Field,  4  T.  R.  125. 


And  see  IL  t.  Bp.  of  Exeter,  2  Bast,  462; 
R,  ▼.  Bp.  of  Z.0111^  13  East,  419|  it.  v. 
Abp.  of  Canterlmry,  15  East,  117 ;  JL  ▼. 
Bp.  of  Carlitle,  2  Bum's  Ecc  L.  113  (ed. 
1809) ;  R.  ▼.  Bp.  of  LUehJUld  ^  CovetUrg, 
2  Barnard.  365,  428,  as  to  Ucenstqg  a 
schoolmaster. 

(/)  A  peremptory  moiuiaimtf  afterwards 
went  by  consent;  3  Burr.  1379.  See  abo 
£.  ▼.  Jotham,  3  T.  R.  575 ;  R.  ▼.  Bp.  of 
Chetter,  ante,  22;  R,w.  Justices  of  Derbf- 
thire,  pott,  606. 


An  agreement 
to  leave  money 
by  will  need  not 
be  in  writing, 
though  uncer- 
tain as  to  the 
time  of  peribm- 
ance. 


Fenton  t?.  Emblers,  Executor  of  May. 

S,  C.  3  Burr.  1278. 

JLN  case;  declaration  states,  that  May  hired  Fenton  as  a 
housekeeper,  at  6/.  a  year,  so  long  as  both  parties  pleased,  and 
was  to  leave  her  16/.  a  year  for  her  life,  by  his  will.  This  was 
a  parol  agreement.  May  dies,  and  leaves  her  nothing;  where* 
upon  she  brought  her  action  against  the  executors.  The  Jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  these  questions  :-r-  1st.  Whether  the  agreement  should 
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not  have  been  in  writings  under  tbe  statute  of  firaud8(^):      Fnrroii 
Sd.  Whether  evidence  of  hiring  for  a  year  (as  was  the  fiurt)  was 
proof  of  a  hiring  for  so  long  as  both  parties  pleased  (as  Uud  in 
the  dechiration). 

Hall,  for  the  defendant,  cited  5  Viner,  Contract,  pa.  5S4, 
Reynolds  and  Spencer  Cawper,  17S6,  in  Scacch.;  bill  for  spe« 
dfic  performance  of  a  promise  to  make  pbiintiff  deputy  clerk 
of  the  House  of  Lords  in  consideration  of  procuring  a  rever^ 
sionary  grant  of  tbe  principal  office  for  the  defen£tnt*s  son. 
Defendant  pleads,  Ist,  Statute  of  Frauds;  because  the  promise 
was  not  in  writing,  nor  to  be  performed  within  a  year;  and 
Sdly,  Statute  of  Limitations;  because  the  promise  was  made 
aboye  six  years  before  the  bill  filed.  Allowed  in  both  respects ; 
for,  by  the  Court: — ^A  promise  by  parol  to  be  performed  upon 
a  contingency,  which  may  or  may  not  happen  withirt  a  year,  is 
void :  and,  Sdly,  if  made  above  six  years  before  suit,  it  is  barred 
by  the  Statute  of  Limitations,  though  the  contingency,  or  time 
of  performance,  may  happen  within  the  six  years.  And  he  oh^ 
served  the  danger  that  might  ensue  from  thif  method  of  mak- 
ing a  parol  testament. 

^Siowe,  for  the  plaintiflr,  insisted,  that  all  contracts  for  [  ^354  j 
marriage  at  an  indennite  time,  which  are  allowed  to  be  good, 
though  not  in  writing,  depend  upon  the  very  same  principle; 
and  he  cited  1  Salk.  280;  a  promise  by  parol  to  pay  money  on 
the  return  of  such  a  ship,  which  did  not  in  fact  return  till  two 
years  after,  held  by  all  me  Judges  not  to  be  within  the  Statute 
of  Frauds,  as  the  ship  might  by  possibility  return  within  the 
year;  and  the  statute  extends  only  to  such  promises,  where, 
by  the  express  appointment  of  the  party,  the  tning  is  not  to  be 
performed  within  the  year.  Also  Loird  Rajrm.  316(A),  a  pro- 
mise to  pay  money  on  a  marriax^e  at  a  time  indefinite. 

Lord  Mansfibld,  C.  J. — The  case  in  Viner,  so  far  as  it  re»  statnie  of  Li< 
spects  the  Statute  of  Limitations,  is  clearly  erroneous;  for  it  J^JlJ^jil^ 
says,  the  statute  does  not  run  from  the  time  of  the  contingency  dMMtraaT^ 
happening,  but  from  the  making  of  the  promise;  whereas  the  ftomtfae  tiine of 
statute  proceeds  upon  the  presumption  of  laches 9  which  can  JJJjJf^*^ 
never  happen  till  after  die  contingency  is  determined  (i).^-^-  tingmcyh^ 

(g)  29  C.  2,  c.  3,  8.  4,  by  which  it  is  (HoU,  C.  J..  dUmU.),  that,  "  where  the 

eniicted,  *'  That  no  action  shidl  be  brought  agreement  ii  to  be  perfimned  upon  a  con- 

wbereiyy  to  charge  any  penon  npon  any  tingeoey,  and  U  does  not  appear  on  thi 

agveement,  that  ii  not  to  be  peHbnned  fue  of  the  agreement,  that  it  ii  to  be  per- 

within  the  ipace  of  one  year  from  the  formed  after  the  year,  there  a  note  hi 

making  thereof,  unless  the  agreement,  or  writing  is  not  necessary;  for  the  contin* 

some  memorandum  or  note  Uiereof,  diall  gency  might  happen  withfai  the  year :  but 

be  in  writing,  and  signed  by  the  party  to  where  it  i^pears,  from  the  whole  tenor  of 

be  chmiged  therewith,  or  some  other  penon  tiie  agreement,  that  it  is  to  be  performed 

thereunto  by  him  lawfuOy  autliorized."  after  the  year,  there  a  note  in  writing  is 

And  Bucfa  memorandum  must  eontain  the  necosary."    See  note  {k)  itrfr^ 
oonaidermtion  for  the  promiset  see  tans-         (Q  Skmtfwd  ▼.  B^nugk,  Godb.  437 1 

den  y.   Wak^ld,  4  B.  &  A.  595,  and  Wthb  ▼.  Mwrtin,  1  Lev.  48  1  WUUrikeim 

cases  there  dted ;  confirmed  in  Jenkins  ▼.  t.  Lady  CarUtle,  1  H.  Bla.  631  {  Topham 

JUymoide,    8  Brod.  &  B.  14 ;   RmshII  it.  v.  Braddiek,  1  Tatmt  S7S,  aee*    See  also 

Momley,  Id.  911.  Short  ▼.  M^Carth^,  8  B.  &  A.  SSO;  WkUe- 

(A)  Where  the  case  of  P«<0r  ▼.  CampUm,  head  t.  Howard,  S  Brod.  ft  R  37S;  OorA 

Skin.  353,  u  alluded  to,  in  which  case  it  ▼.  HmghoMf  S  B.  ft  C.  149,   3  D.  ft  R. 

waa  foolved  by  a  nujority  of  tho  Judges,  3i9. 
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FsRTOH  In  the  case  at  bar  I  have  no  donbt.  As  to  the  Tariluicey  whidi 
is  the  second  question,  it  is  immaterial.  And,  as  to  the  first; 
had  it  been  intended  as  an  evasion  of  the  Statute  of  Frauds,  it 
might  have  been  considered  at  the  time  of  trial;  for  it  is  no  tes- 
tamentary contract,  but  a  matter  to  be  weighed  in  all  its  cir- 
cumstances by  a  Jury. 

Dennison,  J» — The  Statute  of  Frauds  expressly  mentions 
cases,  that  are  not  to  be  performed  within  the  space  of  a  year* 
This  confines  it  to  such  as  are  specifically  so,  at  the  time  of 
making. 

WiLMOT,,  J. — I  have  no  doubt.  The  rule  laid  down  in  Sal- 
keld  is.  the  true  rule(i). 

Posiea  delivered  to  the  plaintiff. 


(k)  Amm.  1  Sallc  280,  died  m^pro.-^ 
The  principal  caie  wis  referred  to  in  Botf^ 
dell  ▼.  Dntmnumd,  11  East,  142.  There 
it  was  decided,  that  if  it  appear  to  have 
been  the  understanding  of  the  parties  to  a 
contract,  at  the  time  of  making  it,  that  it 
was  not  to  be  completed  within  a  year, 
though  it  might  be,  and  was  in  fact,  in 
part  perform^  within  that  time,  it  is 
withi^  the  Sutute  of  Frauds;  and  if  not 
fn  writing,  signed  by  the  party  to  be 
charged,  &c.  it  cannot  be  enforced  against 
him.  Per  Lord  EUenbormgh;—"  It  has 
been  argued  that  an  inchoate  performance 
within  a  year  is  sufficient  to  talLc  the  case 


out  of  tbe  ftatute;  but  the  word  used  in 
the  clause  of  the  statute  is  perfanmd, 
which,  et  vi  temmi,  must  mean  the  com- 
plete performance  or  consummation  of  the 
work :  and  that  is  confirmed  by  anoiber 
part  of  the  statute  (s.  17),  requiring  only 
part  performance  of  an  agreement,  to  su- 
persede the  necessity  of  redoctng  it  into 
wridng ;  which  shews,  that»  when  the  Le- 
gislature used  the  word  *  performed,'  they 
meant  a  complete,  not  a  partial,  peiform- 
ance;"  2  Camp.  157,  S.  C,  but  not  S.  P. 
See  also  BulK  N.  P.  280,  and^faMsn 
Jlietivier,  pott,  599. 
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Ingles  0.  Wadworth  and  Another. 


plevin  cannot 
have  his  costs 
upon  acquittaL 


5.  C.  8  B«ir.  1284,  Sayer's  Costs,  215. 

One  of  two  de-  xN  replevin,  one  defendant  was  found  guilty,  and  the  other 
^I^^H^IT  acquitted.  The  question  was,  whether  the  latter  could  have 
his  costs  under  the  statute,  8  &  9  W.  3,  c,  11,  sect.  1. 

Lord  Mansfield,  C.  J. — ^The  Court,  upon  the  principles  of 
natural  justice,  has  a  strong  bias  to  entitle  the  defendant  to 
costs:  But  the  case  is  too  fully  settled.  It  is  said,  that  a  re- 
plevin is  an  action  of  trespass,  and  as  such  is  within  the  statute. 
But  the  trespass  mentioned  in  the  statute  has  always  been  con- 
strued to  be  trespass  vi  et  armis.  The  cases  are  too  strong 
to  permit  us  at  present  to  consider  that  statute  with  a  latitude: 
The  Court  has  uniformly  construed  it  strictly,  and  therefore 
trover  was  never  allowed  to  be  within  it(/). 

The  Case  oiDibbins  and  Cooke,  Stra.  1005,  is  not  fully  re- 
ported there.  Lord  Hardwicke  took  it  to  be  settled,  that  the 
statute  must  be  construed  strictly :  and  therefore,  though  that 
was  an  action  of  trespass  on  the  case,  being  for  a  nusance ;  yet, 
not  being  an  action  of  trespass  vi  ei  armis,  it  was  held  not  to 
be  withm  the  statute.  This  is  a  much  stronger  case  than  the 
present.     For  replevin  is  by  no  means  any  kind  of  trespass. 

The  statute  27  Eliz.  c.  8,  which  creates  the  Court  of  Ex- 


(0  Poole  Y.BouUom,  Barnes,  139. 
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chequer  Chamber  for  error  out  of  this  Court,- mentions  divers      •  iv«un 
actions,  and  amonff  others  trespass.     But  in  2  Roll.  Rep.  484,    WAvwomtv. 

it  is  held,  tibat  replevin  was  not  an  action  of  trespass,  and  there-  • ^ ' 

fore,  error  in  replevin  would  not  lie  in  that  Court. .  It  was  ob- 
served in  DibbiHS  and  Cooke^  that  the  word  trespass,  in  the 
statute  of  limitations,  was  held  to  signify  all  actions  of  trespass. 
But  that  statute  is  always  construed  hberaUy,  this  statute 
strictly. 

Rule  for  taxing  costs  for  the  defendant  discharged  («•). 

(m)  As  to  the  costs  in  repleTin,  see  6      Ahr.  CMte(F),  pa.  5S;  11  O.  S»  c  19,  s. 
ViD.  Ab.  CofU  (C),  and  Supp.  Ih,  $  2  Bac.      S2 ;  Tidd's  Pr.  990  (ed.  1821). 


The  Kino  r.  Hbydon,  eioT.  [     856     ] 

8,  C.  3  Burr.  1804. 

Information  against  the  defendants,  for  bribery  at  the  Coats  to  be  pdd 
last  election  for  Evesham.   Prosecutor  gave  notice  of  trial,  but  f?^^??!^!!?'*" 
did  not  proceed  according  to  the  notice,  whereupon  the  defen-  cording  to  no^* 
dant  obtained  a  rule  for  the  master  to.  tax  costs:  Which  rule  tiee,  tbooghnoi 
Jlfor/on  moved  to  discharge,  supported  by  Norton^  Solicitor-  ««*•  whole 
Greneral;  because,  Ist,  The  information  had  not  been  filed  a  ^*"' 
year;  2dly,  Philips,  die  defendant's  a^ent,  had  secreted  the 
corporation  books,  which  were  materiaf  evidence  for  the  pro- 
secutor; though  the  Court  had  before  refused  in  this  Term  (r. 
page  351)  to  make  a  rule  on  the  corporation  to  produce  them, 
as  oeing  in  a  criminal  suit. 

Stawe  and  Ashhurst  shewed  for  cause,  that  Philips  being 
town-clerk,  had  the  books  in  trust,  and  was  not  bound  to  disclose 
them;  or,  if  bound,  that  he  never  received  a  proper  and  leffal 
notice.  That,  if  the  prosecutor's  evidence  was  defective,  lie 
must  stand  to  the  consequences.  That  the  statute  (n)  which 
gives  costs  only  if  the  information  be  not  tried  within  twelve 
months,  relates  to  the  whole  merits  of  the  cause,  and  not  to 
costs  for  not  goin^  on  to  trial  after  notice  given,  which  are 
payable  without  the  aid  of  the  statute;  payable  on  indict- 
ments (o),  payable  by  executors  (/?),  &c. 

NartoUy  Solicitor-General,  replied,  That  Philips,  from  day 
to  day,  flattered  the  prosecutor  that  the  books  should  be  pro- 
duced. So  sworn  in  his  affidavit.  That  the  town-clerk  was 
not  the  proper  officer  for  the  custody  of  the  books,  but  the 
chamberlain,  who  demanded  them  in  Court,  and  was  refused. 

Lord  Mansfield,  C.  J. — By  the  constant  course  of  the 
Court,  and  universal  practice,  costs  must  be  given  wherever 
the  prosecutor  gives  notice,  and  does  not  proceed  to  trial :  No 
instance  to  the  contrary  (j^).    An  exception  is  contended  for  in 


u 


4  ft  6  W.  &  M.  c.  18,  s.  S.  Piiearne,  Gas.  Pr.  C.  P.  158,  P.  Reg.  119. 

R,  ▼.  Powel,  1  Stn.  33,  S.  P.  (g)  This  position  is  conflnncd  Uy  Lord 

(p)  Ekou  T.  Moeatta,  2  Ld.  Reym.  ElUnborough  in  it.  ▼.  Bitrtnm,  8  East, 

865.     Bnt  they  are  not  liable,  unleu  they  869;  where  upon  an  indictment  for  per- 

haTe  been  guilty  of  a  wilAil  de&ult;  Ogk  jury,  removed  into  K.  B.  by  cerflonari,  the 

▼.  Mofai,  Barnes  133:  see  also  Creake  v.  prosecutor  having  given  nodoe  of  trial  to 
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the  present  case,  on  account  of  the  misbehaviour  of  the  defen* 
dant's  agenty  hv  drawing  in  the  prosecutor  to  give  notice,  which 
made  hun  for^it  his  costs.  This,  if  proved,  would  be  a  very 
strong  case.  But  it  does  not  ^anpear  to  be  so.  Prosecutor 
swears,  *'that  he  was  flattered  witn  expectations;'* — ^These  are 
conclusions,  instead  of  facts.  He  should  have  sworn  to  the 
messages,  and  words  which  passed  between  them,  upon  which 
the  Court  would  have  formed  the  proper  conclusion.  Nor  in 
&ct  was  he  flattered,  for  he  subpcena'd  Robins.  His  not  pro- 
ducing evidence,  which  he  was  not  by  law  obliged  to  produce, 
will  not  forfeit  his  prindnal's  costs. 
Dbnnison,  Wilmot,  Js.,  same  opinion.  Foster,  absent. 
Rule  for  discharging  -the  former  rule  discharged. 


the  defendant,  and  then  wiUidfawn  \Aa  re- 
cord without  countermanding  hia  notice  in 
time,  it  was  decided,  that  he  should  pay 
coats  to  the  defeodant ;  R.  v.  AtUuf  Comb. 
825;  H.  ▼.  EAoardi,  Id.  419,  1  Salk.  193, 
where  it  is  said,  that  the  King  shall  not 
pay  costs  for  not  going  on  to  trial,  but  if 
there  be  a  prosecutor,  he  shall  i  and  if  the 


defendant  does  not  know  who  the  prose- 
cutor Is,  the  Attorney-General  shall  in- 
form him;  R.  y.  Powel,  Stra.  33;  Jl.  ▼. 
AW,  Id.  874,  8.  P.  If  they  are  nel  paid, 
the  defendant  may,  on  an  affldaTit  of  de- 
mand and  refusal,  haTe  an  attadunent, 
Tidd'sPr.  800  (ed.  1821). 


Leave  to  with- 
draw a  plea  of 
Hflfi  ettfaetUMf 
and  plead  in^ 
fancy. 


Oldiko  r.  Akumdel. 

Action  of  debt  on  a  bond  given  by  the  defendant  as  surety 
for  the  father  of  a  bastard  child.  Plea,  Non  est  factum.  Webb 
moved  to  withdraw  this  plea,  and  plead  infancy  of  the  obligor  (r), 
on  an  affidavit  of  surprise ;  the  defendant  being  advised  he  might 
^ve  his  nonace  in  evidence  on  non  est /actum. 

Norton,  Solicitor-General^  contra.  Because  he  appeared  to 
the  obligees  to  be  of  full  age,  being  within  a  verv  few  months 
of  it,  and  having  mist  his  time  of  pleading  it,  the  Court  wiD 
not  now  indulge  him  in  so  unfavourable  a  plea. 

But  by  the  Court. — ^We  cannot  overturn  all  the  laws  made 
for  the  protection  of  infants.  This  plea  goes  to  the  merits 
and  substantial  justice  of  the  case  (A 

JKule  was  made  absolute. 


(r)  Zmteh  t.  Partmu,  3  Burr.  1805  ; 
Com.  Dig.  PUader  (2  W  22). 

(«)  Though  the  defendant  cannot  com- 
monly waive  the  general  issue  and  plead 
specially,  yet  the  Court  will  give  him  leave 
so  to  do,  upon  taking  short  notice  of  trial, 
paying  costa,  and  giving  judgment  of  the 
term,  where  it  is  not  to  the  prejudice  of 
the  plaintiff,  and  where  there  has  not  been 
an  affected  delay ;  as  to  withdraw  the  ge- 
neral issue  MM  M/  Jmeimmt  and  plei^  Uie 
statute  of  gaming,  Jefreys  v.  WeUter,  1 
WUs.  177 ;  to  plead  a  Justification  in  tres- 


pass, Taylor  v.  Jfoddrett^  Id.  254 ;  to  plead 
double  alter  joinder  In  demurrer  to  thege^ 
nerel  issue,  Mtard  ▼.  P«fi|M,  2  Stn.  906 c 
Herhart  ▼.  Qrfffiihi,  Id.  1181 :  so  topkad 
it  again  with  a  notice  of  set-off,  Bladthtmm 
V.  Maikku,  Id.  1267 ;  upon  paying  money 
into  Court,  Tarlton  v.  Wragg,  Id.  1271 ; 
with  a  notice  of  disputing  the  bankmpKj* 
&C.,  WiUoek  v.  SnM^  2  Camp.  184.  But 
not  to  plead  the  sUtute  of  limitations,  as 
that  plea  eadudes  the  merits;  Cm  ▼•  RUi, 
2  WUs.  253 :  but  see  amU,  85,  n.  (f). 
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Fairclaim,  Lessee  of  Fowler  and  Others  r.  Earl  Gowbr  and 

Others. 

S.  C,  8  Barr.  1S90. 

In  ejectment,  the  defendants,  who  claimed  the  copyhold  pre-  8emNt,ibat  one 
misesy  a^  lords  by  escheat,  had  applied  to  the  Coiirt  and  ob-  ciAiming  u  kcd 
tained  a  rule  to  be  made  defendants  on  the  common  ^ terms;  r^  ^^^''''i 
but  having  never  been  in  the  receipt  of  the  rents  and  profits,  j^n^jajt^d  a 
Ashhurst  moved  in  last  Michaelmas  Term  (supported  by  Nares  defendant  in 
Seijeant,  Norton  and  Morton)  to  discharge  that  rule,  on  a  sug-  ^«ctnient 
gestion,  that  the  stat.  11  Geo.  2(f),  did  not  extend  to  such  sort  ShTtSlrtin^ 
of  claimants,  but  to  bond  fide  landlords  only  mentioned  in  the  pwicnion  by 
preceding  clause  of  the  act.    The  Court  then  granted  a  rule  •^•^f^^^JJ?" 
to  shew  cause,  and  said,  if  the  tenant  in  possession  would  act  ^^"^  ** 
honestly  and  stand  neuter,  they  would  consider  what  could  be 
done  in  it,  it  being  a  matter  of  importance  and  nicety;  since  the 
rule  as  it  now  stands  will  give  the  possession  to  the  lords;  the 
discharging  it,  will  give  it  to  the  other  side. 

In  the  same  Term  it  was  argued  in  Court,  and  Nares,  Ser- 
jeant, mentioned,  Roe  on  demise  of  Leak  against  Doe,  M.  29 
Geo.  2,  Common  Pleas,  2  Barnes's  Notes  ^);  held,  that  the 
Court  cannot  admit  any  one  to  defend  an  ejectment  besides  the 
tenant,  except  the  landlord  only; — And  who  is  landlord  within 
the  act?  Not  he  who  clidms  title,  but  he  who  hath  some  kind  of 
possession,  by  receiving  the  rent,  &c.  Norton  mentioned  lessee 
of  Gore  and  Searesbrick,  P.  1  G.  S,  King's  Bench (tr),  S.  P.; 
and  on  motion  to  make  the  claimant  a  defendant,  the  Court,  on 
shewing  cause,  refused  it,  because  he  was  not  a  landlord. 

Harvey,  Madocks,  Aspinal,  Stowe,  and  Thurlow,  shewed  for 
cause,  that  lords  by  escheat  are  landlords,  and  have  a  seisin  in 
law.  They  need  not,  therefore,  be  in  actual  possession :  For 
which  reason,  a  lord  of  a  manor  may  avow  a  distress,  even  if 
there  be  a  tenant  in  possession.  In  the  cases  cited,  there  was 
no  seisin  in  law.  In  the  first,  the  gestion  turned  upon  the 
comparative  validity  of  two  wills;  in  the  second,  upon  a  title 
by  purchase.  That  the  11th,  12th,  and  13th  sections  of  the 
Stat.  11  Geo.  2,  are  material  to  shew,  that  the  act  extends  to 
landlords  dejure,  as  well  as  de  facto;  for,  if  actual  perception 
of  the  rents  and  profits  be  necessary,  no  heir  or  purchaser  can 
have  the  benefit  of  this  act.  That  the  lord  by  escheat  is  the 
uUimus  hmres,  and  jpossession  of  the  tenant  is  possession  of  the 
heir;  therefore,  oi  the  lord  by  escheat.  In  Fenmck  and 
Gravenor,  7  Mod.  70,  held,  that  it  is  due  of  right  (long  be- 
•fore  this  statute,  Mich.  Term,  1  Ann.)  for  the  landlord  to  be  [  •SSQ  ] 
made  a  defendant ;  else  the  tenant  in  possession  miffht  combine 
with  the  lessor  of  the  plaintiff,  and  oust  the  landlord  of  his 
rent.  In  Comb.  209,  said  by  Holt,  C.  J.,  that  by  the  common 
rule,  no  man  is  to  be  admitted  a  defendant  in  ejectment,  unless 
he  hath  been  in  possession  or  received  rents,  and  not  a  mere 

(0  C.  10,  M.  11,  12,  13.  (v)  P.  193»  Svo.  ed. 

(i<)  3  Biirr.  1291,  in  marg. 
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Fairclaim     stranger.  So  it  stood  by  the  common  law.  The  statute  11  Greo. 
«.  2,  meant  to  make  the  perception  of  rents  no  longer  necessary; 

Eael  Qowbr.  gigg  i^  meant  nothing. 

Lord  Mansfield,  C.  J. — I  don't  understand  the  case  in 
Barnes.  It  is,  however,  grounded  on  a  case  in  Strange  (lo); 
which,  if  it  be  as  cited,  is  clearly  wrong*  The  principal  ques- 
tion is  of  very  general  consequence.  We  will  think  of  it  till  the 
second  day  of  next  Term.  There  are  two  points  to  be  con- 
sidered: 1st,  Who  are  landlords;  that  is,  whether  a  person, 
standing  in  the  place  of  a  person  deceased,  has  a  right  to  be 
admitted  a  defendant,  though  never  in  the  possession  or  per- 
ception of  rents:  ^ly,  Whether  one  person  claiming  as  neir 
(which  is  the  case  of  Fowler  here)  and  another  as  lord  by  es- 
cheat, (which  is  the  case  of  Earl  Gower)  though  they  might 
have  such  a  right  against  a  mere  stranger,  can  nave  it  against 
each  other;  for  to  be  made  a  defendant,  they  must  beg  the 
question  in  dispute ;  viz.  That  he  is  heir,  or  that  he  is  lord  by 
escheat;  which  he  cannot  be,  if  the  other  is  heir» 

Afterwards^  in  diis  present  Term,  Lord  Mansfield  declared, 
that  the  Court  had  still  some  doubts.  That  in  Gore  and  Scares- 
brick  the  tenant  opposed  both  the  contesting  landlords,  which 
varied  the  case.  That  in  the  case  out  of  Barnes,  the  contest 
was  between  the  heir-at-law,  and  the  devisee  of  a  copyhold 
estate  without  surrender  to  the  use  of  the  will:  So  reported  by 
Bathurst,  J.  The  devisee  had  therefore  no  colourable  title. 
Qucsre,  What  was  the  practice  before  the  stat.  11  Geo.  2.?  A 
statute  may  correct  errors  in  practice ;  but  that  does  not  pre- 
clude the  Court  from  making  the  same  regulations  by  its  own 
authoritv,  or  even  carrying  the  matter  farther.  Thus,  by  the 
statute  tor  the  amendment  of  the  law,  if  a  man  dismisses  his 
]  own  bill  in  Chancery,  he  shall  pay  taxed  *  costs,  and  not  4/Os. 
only.  The  Court  might  have  made  this  rule,  without  the  aid 
of  the  statute:  And,  in  Lord  Hardwickes  time,  the  Court  has 
gone  much  farther.  If  the  plaintiff  went  on  to  set  down  his 
cause  for  hearing,  and  then  dismist  his  bill,  it  is  not  within  the 
statute;  but  the  Court  made  the  same  rule  in  both  bases. 
Qucere  also,  whether  there  can  be  any  reason  for  making  any 
landlord  a  co-defendant,  and  not  admitting  him  to  defend  solely, 
when  the  tenant  gives  up  the  possession?  Another  argument 
was  ordered  in  the  latter  end  of  the  Term;  when  it  was  ar- 
gued by 

HUtoryof^ect-      Harvey  for  the  defendants:  That  two  writs  of  ejectment 
'•(«)  were  formerly  in  use,  ejeciionefirmcB  and  quareejecit  infra  ter- 

minum.  Judgment  in  the  former  was  for  damages,  in  the  lat- 
ter to  recover  the  term.  In  14  Hen.  7th,  the  experiment  was 
first  tried  to  introduce  judgment  to  recover  the  term  in  efec- 
HonefirmcBj  in  the  King's  Bench  ;  and  in  17  Hen.  8th,  in  die 
Common  Pleas  (y).  From  this  period  it  became  a  method  of 
trying  titles.     Many  Judges  thought  the  action  of  trespass  a 

(•)  JmuM  ▼.  Edwards,  S  Stra.  1241:  (y)  PiU.  N.  B.  *i«c«aiie  jSmi*,  506  (ed. 

See  dso  Goodrigkt  ▼.  Hart,  Id.  830.  1 755) ;  Bac.  Abr.  ^getuunt  (A). 

(<)  Seealso  AtUnv.  Parkin,  2  Burr.  665. 
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better  way;  becaiise  by  special  pleading  the  title  might  be  there  FAiKCLAm 
set  forth,  and  all  surprise  prevented.  The  first  improvement 
made,  was  setting  up  a  casual  ejector,  about  the  time  of  the 
troubles;  1  Keble,  705(«).  In  the  time  of  Rolle,  C.  J.,  a  new 
rule  was  invented,  to  admit  the  tenant  a  defendant;  Styl.  368; 
Sid.  24",  Lilly  Abr.  407.  But  the  Court  would  not  oblige  the 
tenant  to  make  a  defence,  though  the  landlord  offered  to  in- 
demnify him;  Cooke's  Practice  of  C.  P.  99,  6  Geo.  2(a):  Same 
Pomt  7  Geo.  2,  Barnes,  114(6),  and  8  Geo.  2,  Barnes,  120(c). 
These  were  before  the  late  statute.  In  Comb.  339,  a  motion 
not  to  make  Lord  Bath  a  defendant,  because  rent  was  paid  to 
Lord  Montague  only ;  but  because  Lord  Bath  had  a  reversion, 
the  Court  admitted  him.  So  trustees  and  mortgagees  have 
often  been  admitted  defendants,  though  never  in' perception  of 
the  rents  (d).  *The  rule  long  before  the  act  of  Parliament  [  ♦SGI  ] 
was,  that  mere  strangers  shall  not  be  admitted  as  co-defendants, 
— ^but  such  as  are  not  strangers  may ;  Comb.  209 ;  Salk.  257. 
A  lord  by  escheat  is  no  stranger  to  the  possession ;  Lord  Buck-' 
hurgfs  Case,  1  Rep.  2  b.  A  lord  by  escheat  is  favoured  by  the 
law,  and  shall  have  all  the  deeds,  charters,  &c.  delivered  to 
him. 

Upon  the  whole,  the  Court  inclined  to  make  the  rule  abso- 
lute, for  discharging  Lord  Gower  from  being  a  co-defendant ; 
whereupon  Harvey  proposed,  which  was  accepted,  that  pro- 
ceedings on  the  nresent  ejectment  should  be  staid  ;  that  Earl 
Gt)wer,  &c.  should  bring  another,  and  admit  the  lessor  of  the 
plaintiff  in  the  present  cause  a  defendant,  and  should  try  the 
cause  at  the  next  assizes.  So  the  present  rule  was  enlarged, 
till  after  the  trial  should  be  had  (e). 

Lord  Mansfield,  C.  J. — In  all  real  actions,  at  common  law, 


s 


(x)  Kty»  ▼.  Braydonf  T.  Raym.  93,  S.C, 

(a)  S.  C.  Barnes,  178  (8to.  ed.),  Right 

Wrmtg. 

"^  P.  178,  Balderidge  ▼.  PalerwiL, 
P.  175,  Goodrigkt  v.  Wrong. 
S.  P.  Doe  dem.  TUyord  t.  Cooper^ 
8  t.  R.  645. 

(e)  It  appears  from  the  report  in  3  Burr, 
that  tins  arrangement  was  made  by  con- 
aeni,  and  the  Court  said,  that  the  lord's 
bringing  an  ejectment  was  the  roost  proper 
issue  for  trying  his  right.  And  Ld.  Mont' 
JkUmddtd,  that  if  the  heir  had  refused  to 
accede  to  this  course,  the  Court  would  have 
admitted  the  lord  to  defend :  which  dearly 
shews  their  opinion  to  have  been,  that  the 
lord,  claiming  by  escheat,  could  be  made 
defendant  The  Court  will  not  permit  a 
ccifiri  fue  inut,  not  having  been  in  pos* 
wnAon,  to  be  made  defendant  in  ejectment 
instead  of  the  tenant :  but  they  will  per- 
mit the  heir  at  law,  or  remainder  man, 
claiming  under  the  same  title;  Lovelock 
dem.  Norrit  v.  Dojucoeier,  3  T.  R.  783; 
or  a  devisee;  A  C.  4  T.  R.  122.  Where 
the  tenant  in  possession  came  in  under  an 
agreement  wiUi  the  lessor  of  the  plaintiir 


lor  a  term  of  yean,  which  had  ezphred, 
and  paid  rent  to  }^m,  and  afterwards  dis- 
claimed; a  third  person,  having  entered 
into  the  landlord's  rule,  cannot  set  up  hit 
title  in  defence  of  tlie  ejectment.  Dampier, 
J. — "  The  tenant  ought  to  give  back  the 
possession  to  the  lessor,  and  after  tliat  the 
defendant  may  have  hu  ejectment  It  has 
been  ruled  often,  that  neither  the  tenant, 
nor  any  one  claiming  by  him,  can  contro- 
vert the  landlord's  title.  He  cannot  put 
another  person  in  possession,  but  must  de- 
liver up  the  premises  to  his  own  landlord;" 
Doe  dem.  Knight  v.  Smythe,  4  M.  &  S. 
347.  And  where  the  landlord  defended 
an  ejectment  In  the  name  of  the  tenant,  an 
illiterate  person,  who  gave  a  retnuHt  of  the 
plea  and  a  cognovit  of  the  action,  and  the 
plaintiff  knew  that  the  cause  was,  in  fact, 
conducted  by  the  landlord's  attorney,  and 
at  his  ezpence;  the  Court  made  a  rule  ab- 
solute for  setting  aside  the  judgment,  can- 
celling the  retraxit  and  corntnii,  and  ad- 
mitting the  landlord  to  defend ;  Doe  dem. 
Locke  V.  Frankltm,  7  Taunt  9 — See  Driver 
dem.  Oxendon  t.  Latorenee,  poet,  1S59, 
and  Ward  v.  BadtUk,pott,  763. 
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Fairclaim  before  statute  West.  2,  wherever  tenant  of  the  freehold  made 
Ea»l  Go  default,  the  reversioner  or  remainder  man  had  a  right  to  come 
-  in,  and  defend  the  possession.     Because,  if  judgment  was  had 

against  the  tenant  in  possession,  it  turned  the  estate  of  those 
behind  to  a  right  This  is  however  expressly  allowed  by  sta- 
tute West.  2,  c.  3.  I  should  wonder  therefore,  how  it  ever 
could  be  a  doubt,  whether  in  ejectments,  before  the  act  of  Par- 
liament, a  landlord  should  be  admitted  to  defend,  when  the 
tenant  refused;  especially,  as  he  was  allowed  to  be  a  co-de- 
fendant with  his  tenant. — It  is  somewhat  strange,  that  two  acts 
of  Parliament,  at  five  hundred  years  distance,  eis,  Westm.  2, 
and  1 1  Geo.  2,  both  upon  the  same  point,  should  be  made,  as 
introductory  of  a  new  law,  which  was  provided  for  by  the  com- 
mon law,  long  before. 
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CoMPTON  and  Others,  Assignees  of  Moore,  v.  Bedford. 
Aarignment  of  JMLOORE,  finding  his  circumstances  on  the  decUne,  but  willing 
•^  **^rinan'8  *^  P^^  *  preference  to  some  favourite  creditors,  made  an  in- 
stock  in  mSe  in  ventory  of  all  his  goods  and  stock  in  trade  (some  few  particu- 
fiiTour  of  parti-  lars  excepted,  to  the  amount  of  about  one  hundred  pounds), 
H^^behre^m'  ^^^  ^^  midnight  made  a  bill  of  sale  of  them,  in  trust  to  pay 
^ofhtmJmipt'  those  Creditors  their  full  debts ;  leaving  debts  to  the  amount  of 
cy  committed,  is  nine  hundred  pounds  unprovided  for.  Next  morning  he  ab» 
fraudulent  and  gconded,  and  a  commission  of  bankruptcy  was  afterwards  taken 
^  out :  And  this  action  was  brought  by  the  assignees  against  the 

trustee  to  recover  these  goods  for  the  benefit  of  the  creditors  in 
general. 

Lord  Mansfield,  C.  J. — There  is  no  doubt  but  that  a  trader, 
before  an  act  of  bankruptcy  committed,  may  pay  a  fair  and  ho- 
nest creditor,  not  only  in  money,  but  in  goods ;  and  not  only 
actually  pay  him,  but  give  him  a  security  which  will  be  valid. 
The  cases  have  gone  as  far  as  they  could  go ; — even  where  the 
debtor  had  the  state  of  his  circumstances  in  his  contemplation. 
The  Case  of  Cock  and  GooclfeUow,  10  Mod.  489,  stood  upon 
a  different  ground.  The  transfer  of  the  stock,  for  the  benefit 
of  the  bankrupt's  children,  was  doing  no  more  than  the  Court 
of  Chancery  would  have  ordered  to  be  specifically  done.  SmaU 
and  Owdly,  2  P.  Wms.  427,  went  farther;  it  was  thought  to 
go  full  far  enough (/).  The  bankrupt  was  a  goldsmith,  and 
had  a  separate  adventure  in  the  wine  trade,  which  separate 
adventure  he  assigned  to  a  particular  creditor;  and  held  to  be 
good.  But  had  he  assigned  the  whole  of  his  stock  in  trade, 
it  would  have  been  void;  because  the  very  deed  of  assign- 
ment makes  him  a  bankrupt ;  he  not  having  any  thing  left  to 
trade  upon.     The  deed  itself  would  be  an  act  of  ban&uptcy. 

(/)  Seepof/.  442,n.(0. 
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Other  caaeSf  that  have  smce  been  adjudged,  were,  where  Cqmptov 
all  the  effects  were  assigned  oyer;  but  I  never  gave  my  ^  *"  so 
opinion  upon  those  cases,  without  at  the  same  time  declaring,  ' 

*  that  an  exception  of  part  (that  was  fraudulent  only)  would  not  [    *  363    ] 
make  the  assiffiunent  valid.     In  the  present  case,  they  have 
made  a  deed  which  creates  an  insolvency*    The  assignor  must 

¥>  off  the  next  morning;  else  his  possession  will  be  colourable, 
he  interest,  which  is  oinitted  in  the  assignment,  is  too  mi- 
nute to  make  a  difference.  The  assignor  has  given  u^  all  his 
power  of  trading  for  the  future.  His  very  sign  and  sign-iron 
make  part  of  the  goods  assigned.  And  another  strong  badge 
of  fraud  is. the  suspicious  hour  at  which  the  transaction  is 
done;  being  only  twelve  hours  before  he  actually  went  off.  I 
am  therefore  clearly  of  opinion,  that  the  deed  is  fraudulent 
and  void. 

Jury  found  a  verdict  for  the  plaintiflEs  {g). 

(g)  See  Hooper  ▼.  SmUK  pott,  441 ;  Lam  ▼.  Skbmer,  pott,  006. 
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MONTEFIORI  r.  MONTEFIORI. 
S.  C.  Cited  1  Bro.  Oh.  Ca.  648. 

Joseph  Montefiori,  a  Jew,  being  engaged  in  a  marriage  a  note,  given 
treaty,  his  brother  Moses,  to  assist  him  in  his  designs,  and  re-  fnuduieody,  to 
present  him  as  a  man  of  fortune,  gave  him  a  note  for  a  large  Sge  ^atyT"' 
sum  of  money,  as  the  balance  of  accounts  between  him  and  Us  ihaii  be  good 
brother  Joseph;  which  balance  he  (Moses)  ac^knowledged  to  [    *364    ] 
have  in  his  hands;  though,  in  truth,  no  such  balance,  or  any  ■^•'^^,,^ 
thing  like  it,  eidsted.   After  the  marriage  had,  Moses  reclaimed  Sjl^^J^J^ 
this  note,  as  being  given  on  no  consideration;  and  the  matter  any  conttden- 
was  referred  to  arbitration.     The  arbitrators  awarded  the  note  ^^ 
to  be  deUvered  up,  which  Joseph  refused  to  do;  upon  which 
the  Court  was  moved  for  an  attachment  against  him  for  non- 
performance of  this  award ;  and  on  his  part  a  cross  motion  was 
made  to  set  aside  this  award,  on  a  suggestion  that  ^e  arbitra- 
tors were  mistaken  in  noint  of  law. 

Lord  Mansfield,  C.  J. — The  law  is,  that  where,  upon  pro- 
posals of  marriage,  third  persons  represent  any  thing  material, 
in  a  U^ht  different  from  the  truth,  even  though  it  be  by  coOu-  ' 
sion  with  the  husband,  they  shall  be  bound  to  make  good  the 
thing  in  the  manner  in  which  they  represented  it.  It  shall  be, 
as  represented  to  be*  And  the  husband  alone  is  entitled  to  re- 
lief, as  well  as  when  the  fortune,  &c.  so  misrepresented  has 
been  specifically  settled  on  the  wife:  For  no  man  shall  set  up 
his  own  iniquity  as  a  defence,  any  more  than  as  a  cause  of  ac* 
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tion  (A).  The  arbitrators  therefore  being  clearly  mistaken  in 
point  of  law,  the  awieurd  must  be  set  aside  (t). 

Dennison  and  Wilmot,  Js.,  of  the  same  opinion.  Foster, 
absent. 

Rule  for  the  attachment  discharged;  rule  for  setting  aside 
the  award  made  absolute. 


(A)  Sa  where  A.,  on  a  treaty  of  mar- 
riage between  B.  and  the  daughter  of  C, 
concealed  from  C.'s  agent  (at  B/s  request) 
a  demand,  whieh  he  had  against  B.,  and 
fepreaented  to  him  diat  there  was  no  sacfa 
demand,  in  order  that  C.  might  believe 
that  B.  was  not  in  debt  to  the  amount  he 
really  was,  and  might  more  readily  con- 
sent to  the  marriage;  an  injunction  was 
granted  to  reitrain  A.  firom  recorering  his 
demand  from  B.,  after  the  marriage  had 
taken  place;  NeviOer,  WilkmsoH,  1  Bro. 
Ch.  Ca.  543 ;  see  Mr.  Eden's  Notes,  iUd.; 
EoMtdbrook  t.  Seati,  8  Ves.  Jun.  456; 
JDo/Moe  ▼.  Do/ftioc,  16  Ves.  Jun.  125;  ex 
parte  Carr,  8  Ves.  &  B.  Ill ;  Bac.  Ahr. 
Marriage  (D),  s.  3.  In  general  the  ques- 
tion as  to  the  want  of  consideration  of  a 
bill  of  exchange  or  promissory  note,  may 
be  entered  into  between  hnmediate  par- 


ties ;  see  Jigeriee  ▼.  Atuiuh  1  Stra.  674 ; 
Liekbarrow  v.  Maton,  2  T.  R.  71 ;  Pwggt 
de  Brat  v.  ForbeM,  1  Esp.  117 ;  see  also 
Grant  v.  yiaugkan,  pott,  485,  Gmidiard  ▼. 
Roberta,  poai,  445,  and  notes.  As  to  whe- 
ther a  promissory  note  is  good  as  a  gift, 
and  an  action  maintainable  thereupon,  see 
Taie  ▼.  Hiiberi,  2  Ves.  Jun.  111. 

(i)  The  reasons,  which  induce  an  arbi- 
trator to  make  his  award,  must  appear 
upon  the  face  of  it ;  or  of  some  paper  de- 
livered with  and  intended  to  be  considered 
as  part  of  the  award,  in  order  to  enable  the 
Court  to  examine  them,  and  aet  aade  the 
award,  if  the  arbitrator  has  mistaken  the 
law ;  Kent  ▼.  Bbtob,  3  East,  18 ;  and  they 
will  not  set  it  aside,  if  the  law  be  doubt- 
ful; Riehardaon  ▼.  Nonru,  3  B.  ft  A.  837. 
See  Pickering  v.  WaUon,  potl,  1 117. 


Maxwell  v.  M ayre.   {Ante^  271.) 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court 

very  briefly,  thus:  That  we  are  all  of  opinion,  that  the  linen 

manufacture  of  Scotland  is  now  the  linen  manufacture  of  this 

[    •365    ]  kingdom: — that  all  arguments  drawn  from  *  usage  to  the  con- 

yle  without  a     trarv  are  out  of  the  case ;  as  upon  inquiry  at  the  hawker's  and 

hnTte^ttB^  pedlar's  office  we  find  that  no  such  usage  exists:— And  there- 

*  Judgment  for  the  plaintiff. 


Seots  manufac- 
tures may  be 
vended  in  En^ 
land  by  whole- 


Subscribing  wit- 
nesses to  a  will, 
whosweartoihe 
testator's  insa< 


Lowe  v.  Jolliffe. 

On  a  trial  at  bar  on  an  issue  out  of  Chancery,  devisavit  tel 
non,  concerning  lands  in  Worcestershire,  the  three  subscrib- 

ing  witnesses  to  the  testator's  will,  and  the  two  surviving  ones 

nity,  contradict-  to  a  codicil  made  four  years  subsequent  to  the  will,  and  a  dozen 
ed  by  other  eri-  servants  of  the  testator,  all  unanimously  swore  him  to  be  ut- 
terly incapable  of  making  a  will,  or  transacting  any  other  busi- 
ness, at  the  time  of  making  the  supposed  will  and  codicil,  or  at 
any  intermediate  time  (A).     To  encounter  this  evidence,  the 


(k)  S.  p.  Pike  ▼.  Bradhmy  or  Brmd- 
marktg,  Bull.  N.  P.  264,  cited  in  Andr. 
394,  237,  2Stra.  1096;  Austin  y.  WiUet, 
Bull.  N.  P.  ibid.!  Hndwn't  Ca.,  Skinn. 
40 ;  S.  P.  i^er  Lord  Mantfield,  in  Abbot  ▼. 
Phmhe,  1  Doug;  216.     It  was  admitted 


by  Lord  Kenyon,  C.  J.,  KMdT Lawrenee^  J; 
tfiat  a  subscribing  witness  is  admissible  to 
impeach  the  execution  of  an  nistrnmcnt, 
which  he  has  himself  attested ;  in  Jordane 
▼.  Lathbroke,  7  T.  R.  604,  611.  But  his 
evidence  u  to  be  reodved  widi  great  Jet- 
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tbuAsel  for  the  plaintiff  examined  several  of  the  nobilitj  and        i^^^s 
principal  gentry  of  the  county  of  Worcester;  who  firequently      jg^*Ip,«. 

and  familiarly  conversed  with  Mr«  JoDiffe,  the  testator,  during  « v ^ 

that  whole  period^  and  some  on  the  day  whereon  the  will  was 
Xnade;  and  also  two  eminent  physicians,  who  occastcnially  at- 
tended him;  and  who  all  strongly  deposed  to  his  entire  sanity 
and  more  than  ordini^  intellectual  vigour.  They  also  read 
the  depoffltion  of  the  attorney  who  drew  and  witnessed  the  co-> 
didl,.  who  was  dead,  but  his  testimony  perpetuated  in  CKan-* 
C^iy;  and  who  spoke  very  circumstantially  to  the  very  sound 
understanding  of  the  testator,  and  his  prudent  and  cautioua 
conduct  in  &ecti]|ff  the  contents  of  his  codicil.  They  idso  AnexecntoriB 
offered  to  examine  Sfr.  Rupert  Dovey,  an  attorney  of  unble«  2S.  m?  "be 
imshed  reputation,  who  drew  the  will ;  whereby  he  wad  anodier  !S!SJ!!?^t « 
were  made  executors  in  trust  to  sell  part  of  the  estate  for  pay«  witnas. 
ment  of.  debts^  with  a  legacy  of  SOO/.  ,each  for  their  trouble. 
Before  the  will  was  contested,  Dovey  had  so  fiir  acted  in  the 
trusty  that  he  had  contracted  for  and  actually  sold  Mr.  Jdhffe*s 
chambers  in  the  Temple  to  Mr.  Gascoigne  Frederick;  but,  ia 
order  to  be  a  witness  of  Mr.  Jolliffe's  sanity,  had  voluntarily  re- 
leased his  legacy  (/).  The  counsel  for  the  defendant  still  ob- 
jected to  his  competency,  lst«  As  being  an  executor  in  trust, 
and  so  liable  to  actions;  ^ly,  As  having  acted  under  the  trust; 
whereby,  if  the  will  •was  set  aside,  he  became  liable  to  answer  [  ♦SSG  ] 
Mr.  Frederick  for  the  damages  sustained  by  an  illegal  sale  of 
the  chambers.  And  thev  cited  1  Sid.  51,  115,  1  Keb.  134. 
Mr.  Frederick  being  in  (Jourt,  pubKcly  offered  to  enter  into  a 
rule  to  take  no  advantage  of  the  event  (however  it  might  turn 
out)  for  the  sake  of  public  justice.  But  the  Court  thought 
there  was  no  occasion  for  it. 

And  by  Lord;  Mansfield,  C.  J. — We  don't  now  sit  here 
to  take  our  rules  of  evidence  from  Siderfin  and  Keble.  In  a 
modem  Case,  .of  H<di.  and  Ttfrrel,  (which  appears,  in  1  Bar- 
nard. Rep.  in  the  King's  Bench,  p.  IS,  to  have  been  in  P.  13. 
Geo.  1,  17S7),  it  was  held  in  a  trial  at  bar,  that  a  trustee  miffht 
be  a  witness  without  releasing;  and  where  is  the  difference  be* 
tween  an  executor  in  trust  and  another  trustee?  His  being  liable 
to  actions  makes  no  difference;  for.  so  are  all  agents,  and  yet 
they  are  allowed  to  be  witnesses. 

WiLMOT,  J. — I  remember  another  trial  at  bar,  wherein  it 
was  held,  that  a  devisee  in  trust  might  be  a  witness.  And  no 
distinction  was  taken  between  his  acting  or  not.  Hok  and 
Tyrrel  was  then  cited  and  relied  upon  (m).  Denmson  and  Fos^ 
tevj  Js.,  absent. 

lousy ;   Howard  ▼.  Braithwaiie,  1  Ves.  &  that  the  testator  was  ineompetent{  Dlgg*$ 

Beam.  208,  per  Lord  Eldm^  &;   Good-  Ca.,  Skinn.  79. 

title  ▼.  Clayton,   4  Burr.  2224.    Where  (/)  See  ante,  17,  n. 

OM  of  tile  witnesses  would  not  swear  to  (m)  Trustees  and  exeeutots  taking  no 

the  sealing  and  publication  of  a  will,  HoU,  benefidal  interest  under  a  wiU  are  com- 

C.  J.,  held  it  sufficient  to  prove  his  attest*  petent  witnesses  to  prove  the  due  execu^ 

ation;  Dagwettw.  Glasscock,  Skinn.  413.  tion  of  it;  Goodtitle  \.  Welford,  1  t)oug. 

A  wiU  may  be  proved  by  the  evidence  of  139;   PKipps  v.  Pitcher,   6  Taunt.   220, 

one  witness,  although  two  of  them  swear  2  Maiah.  20 ;  per  Cur,  in   Tomlintan  v» 
VOL.  T.                                                U 
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Ik>wb         '   Mr.  Dovey  was  accordingly  sworn;  and  upon  the  whofe  it 
V-  appeared  to  be  a  very  black  conspiracy  to  set  aside  this  gen* 

^^^^J^*-  ,  ttonan's  will,  without  any  foundation  whatsoever;  the  defend- 
ant's witnesses  being  so  materially  contradicted,  and  some  of 
them  so  contradicting  themselves,  that  the  jury,  after  a  trial  of 
fifteen  hours,  brought  in  a  verdict  for  the  plaintiff,  to  establish 
die  validity  of  the  will  and  codicfl,  after  an  absence  of  five  mi- 
nutes. The  Chief  Justice  then  declared  lumself  folly  per- 
suaded, that  aU  the  defendant's  witnesses,  except  one,  being 
nineteen  m  number,  were  grossly  and  wilfirily  perjur^;  and 
ealled  for  the  subscribing  witnesses,  in  order  to  have  committed 
them  in  Court,  but  they  had  withdrawn  themselves.  However, 
a  prosecution  of  some  of  them  for  perjury  was  strongly  recom- 
mended by  the  Court.  •  The  three  testamentary  witnesses  were 
afterwards  convicted  (i»). 
[  ^367  ]  ^Nar€s,8eT\eantfMartan,Blackskme,Stawe9Askh«rti,I^^ 
dridge,  for  the  pldntiff.  NarUm^  Solicitor-General,  Hewet, 
Serjeant,  De  Grey,  Hussey,  Yaies^  and  Bearcrofi^  for  the  de- 
iendant. 

WiUcM,  i  Bn>d.  ft  B.  398,  S  B.  Ho.  172.      578;  JL  ▼.  St.  Mmy  MagtUem,  8  East, 
So  is  the  wife  of  lucfa  executor;  Beituam     7 ;  Wyndhttm  ▼.  Cketwynd,  tmU,  S5,  and 


V.  Brsmkjft  18  Beet,  2fi0;  tee  jiiute^  ▼. 

Dowten,  tmte,  S,  ei  seq»,  and  the  cases         (n)  See  their  senfoce,  jpoti,  416 ;  JL 

there  referred  to.    See  also  Bent  t.  Baker,      ▼.  Nueys  8c  G^ley, 

8T.R.S7;  BudtUmd^.TmOcard,  5  T.K. 


St,  Devereux  r.  Much  Dew  Church. 

S,C.  Burr.  Sett  Ca.  688. 

No  occasion  to    oUSANNAH  Meredith  was  removed  by  an  order  from  Much 

Jw'lS^""  Dew  Church  to  St.  Devereux.    St.  Devereux  appeals  to  the 

pushed,  or^be  SessiOHs,  who  State  spcdallv,  that  Susannah's  maiden  settJe- 

marriage  regis-   ment  is  in  S*t.  Devereux;  that  die  settiement  of  John  Mere- 

^^T^l^^l^^   dith,  her  pretended  husband,  is  in  the  parish  of  Llanearron; 

b^^marriage,  ^^^  ^^  ^^  proved  by  the  oath  of  James  Bowen,  that  he  and 

fMoad  a  parish    one  William  Jones  were  present  7th  Feb.  1758,  when  John 

settlement         Meredith  and  the  said  Susannah  were  married  at  the  parish 

church  of  St.  Devereux  by  the  minister  thereof  by  banns ;  and 

that  the  entiy  in  die  register  stands  thus,  "  1758,  February  7; 

^'  John  Meredith  and  Susannah  Jenkfais  were  married  by 

"  banns  }**  but  tiiat  neitiier  die  minister,  the  parties,  or  the 

witnesses  signed  the  said  entry;   nor  was  any  other  entnr 

made.    The  Sessions  were  dierefore  of  opinion  that  sucn 

marriage  was  not  legally  proved,  and  confinned  the  order  of 

removal. 

Gryffydd  Price  shewed  cause  why  these  orders  should  not 
be  quashed;  that  by  stat.  26  Geo.  2,  c.  33 (o),  marriage  without 
publication  of  banns  or  licence  is  absolutely  null  and  void. — 
That  banns  are  now  as  much  essential  to  a  maitiage,  as  liveiy 

(•)  3ae  CkUkam  v.  Frettem,  emU,  108. 
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to  a  feoffment,  or  attestation  to  a  will  of  lands.   And  here  is  no  St.  Dlveebux 
proof  that  banns  were  ever  published. 

But  the  Court,  without  hearing  Counsel  on  the  other  side, 
thought  the  proof  of  the  marriage  sufficient;  and,  by  Lord 
Mansfield,  C.  J. — In  a  suit  in  the  Ecclesiastical  Court  for 
jactitation  of  marria^,  perhaps  it  may  be  necessary  to  prove, 
that  all  the  solemnities  of  the  Marriage  Act  have  been  punc- 
tually and  reffularly  complied  with:  but,  God  forbid,  that  in 
other  cases  (me  legitimacy  of  children  and  the  like)  ^  the  usual  [ 
presumptive  proora  of  marrii^e  should  be  taken  away  by  this 
statute.  It  was  canvassed  in  Farliament,  at  the  time  when  the 
act  was  made,  and  universally  a^eed,  by  all  whose  opinions 
were  worth  having,  that  it  would  not  become  necessary  to 
prove  the  publication  of  banns,  &c.  (p).  Besides,  here  the 
publication  of  banns  is  actually  proved  both  by  the  entry  in  the 
register  and  the  parol  evidence  of  Bowen. 

But  I  think  the  minister  highly  blameable  in  not  making  the 
entries  regular,  according  to  the  act,  and  that  the  Attorney- 
General  should  exhibit  an  information  against  him  ex  officio. 
For,  upon  hia  accuracy  may  depend  the  proof  of  pedigrees 
(which  begin  now  to  be  very  difficult)  and  the  descent  of  real 
estates* 

WiLMOT,  J.,  accord.  Dennison  and  Foster  absent. 

Both  orders  quashed  by  the  Court. 


(o)  S.  P.  Reade  ▼.  Pwer,  Peake't  N. 
P.  (231].  Where  a  minor  was  married  by 
iioenae,  hi#  paivnti  being  dead  and  no 
gnardlan  appointed,  and  when  be  arrived 
at  fuU  age  his  wife  was  m  extremis,  and 
aoon  afterwards  ^ed;  the  Jary  having  pre- 
•amfld  a  subsequent  legal  marriage,  tlie 
C^urt  refused  to  disturb  their  verdict; 
IFf/Mfwon  V.  Payne,  4  T.  R.  468.  But  the 
party  wiahing  to  set  aside  a  marriage  may 
shew  Uwt  the  banns  were  not  regularly 
published;  Sitmden  ▼.  Standem,  Peake's 
N.  P.  [32].  And  though  a  marriage  may 
be,  and  In  strictness  ought  to  be,  proved 
by  the  register,  or  by  an  eiamined  copy 
of  it,  there  being  also  proof  of  the  identity 
of  the  jMurties ;  (which  need  not  be  proved 
by  the  minister  or  subscribing  witnesses ; 
Birt  ▼.  BarUno,  1  Doug;  171);  yet  it  may 
alio  he  proved  by  any  penon  present  at 
the  ceremony;  even  by  the  husliand  or 
wife,  who  are  also  competent  witnesses  to 
disprove  it;  Standen  v.  SUmden,  uM  m- 
pnif  B^nkyy.  Cheeham,  2  Bott,  81.  So, 
thirty  years'  cohabitation  is  presumptive 
evidence  of  a  marriage ;  R.  v.  StocMand^ 
Burr.  S.  C.  508 ;  so,  general  reputation. 


the  acknowledgment  of  the  parties,  and 
their  reception  by  their  friends  as  man  and 
wife ;  per  Ld.  Kemfem  in  Lemder  v.  Barry, 
lEsp.  353;  Hentey  w,  Hervey, pott,  %71  i 
so,  a  sentence  in  an  Ecclesiastical  Court, 
or  in  a  foreign  Court,  where  the  marriage 
came  directly  in  question ;  per  Ld.  J7ar<^ 
wkke,  C,  hi  Roach  v.  Oanan,  1  Ves.  Sen. 
159.  With  regard  to  settlements  by  mar- 
riage, a  certificate  acknowledging  the  par- 
ties to  be  man  and  wUb,  R.  v.  Headeom, 
Burr.  S.  C.  253 ;  it.  v.  Utteetkorp,  8  T.  R. 
465 ;  jR.  V.  Lubbenkam,  4  T.  R.  251  ;^ 
an  order  removing  them  as  man  and  wife, 
R,  V.  Binegar,  7  Bast,  377;  or  removing 
tlie  woman  $m  married,  R.  v.  JKojcwartk, 
Cald.  42,  1  Doug.  46,  n. ;  i{.  v.  Tewceeter, 
2  Bott,  118; — are  conclusive  evidence 
against  the  parish  so  certifying  or  remov- 
ing, and  priaMl  facie  evidence  between 
other  parishes.  This  inference  of  a  mar- 
riage from  the  above  drcumstances  may  be 
controverted,  when  not  conclusive.  But  in 
prosecutions  for  bigamy,  or  actions  for  cri- 
minal conversation,  an  actual  marriage 
must  be  proved ;  see  Morrie  v.  MUier,  pott, 
632. 
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The  King  0.  Rispal. 

S.aZ  Burr.  1820. 

ivmxver  Set-  XiUCAS,  supported  by  Morion  and  Siowe,  moved  to  airesC 
nont  hai  a  ju-  f^y^^  judgment  on  an  indictment  found  and  tried  at  the  West- 
vm^it^"  minster  Quarter  Sessions,  which  states  (j^),  that  Antoniene 
Risnal,  Henry  Bobiey^  and  John  Delaporte  wickedly  and  un^ 
lawniUy  did  conspire,  &c«  fakely  to  charge  and  accuse  one 
John  dhilton, ''  that  he  had  then  lately  ts^en  out  of  a  bag,  a 
"  quantity  of  human  hairs,  which  bag  was  contained  in  a  bale, 
"  which  consisted  of  five  bags  of  hair,  of  the  goods  and  chat- 
"  tels  of  the  said  Antoniene  Rispal:**  that  BoIuot  and  Delar 

Eorte,  in  pursuance  of  the  said  conspiracy,  said  to  Chilton,  that 
e  was  a  man  of  credit,  and  had  better  make  it  up,  than  have 
his  credit  blasted:  and  diat  A.  Rispal,  in  further  pursuance  of 
the  said  conspiracy,  unlawfiilly  and  wickedly  did  extort  firom 
said  Chilton  30/.  and  a  promissory  note  for  SSL  as  a  composi- 
tion for  the  said  ofience,  and  to  desist  from  prosecution: 
whereas  the  said  Chilton  was  liever  guilty  of  the  said  or  the 
like  ofience, — to  the  damage  of  the  said  Chilton,  to  die  evil  ex- 
ample, &c.  against  the  peace,  &c« 
[  *369  ]  *The  exceptions  taken  were,  1st,  That  the  Justices  at 
Quarter  Sessions  have  no  juriscUction  over  conspiracies,  any 
more  than  over  perjury,  usury,  and  forgery;  it  not  being  spe- 
cified in  their  commission,  nor  given  them  by  any  special  sta- 
tute: Sdly,  The  indictment  does  not  charge  tnem  to  have  con- 
spired to  fix  anv  crime  on  the  defendant ;  but  only  taking  hairs 
,  out  of  a' bag,  which  might  be  a  lawful  act. 

Norton^  Solicitor-General,  and  Bayhham  shewed  for  cause, 
1st,  That  the  Quarter  Sessions,  under  the  general  words  of 
their  commission,  have  cognizaliice  of  all  crimes  that  tend, 
either  directly  or  consequentially,  to  a  breach  of  the  peace : 
that  conspiracies  have  tnis  tendency,  in  the  same  manner  as 
libels,  which  are  indictable  at  the  Sessions  without  being  spe- 
cified in  the  commission.  So  is  extortion  also,  and  this  is  a 
conspiracy  to  extort,  ^ly.  The  charge  is  a  conspiracy  to 
extort  money;  (that  is  the  end  of  the  contrivance;  the  means 
are  insignificant);  and  that  Rispal  did  actually  extort;  which 
is  a  substantive  charge  upon  him ;  and  therefore,  qudcunque 
vid  datdf  there  is  ground  sufficient  for  the  Court  to  give  judg- 
ment against  Rispal. 

Lord  Mansfield,  C.  J. — This  case  lies  in  a  narrow  com- 
pass. 

1st.  The  first  question  is,  whether  the  Justices  at  Sessicms  have 
a  jurisdiction  over  conspiracies.  No  authority  has  been  cited 
to  shew  that  they  have  not,  nor  that  they  have.  It  must  there- 
fore be  determined  upon  general  principles.   The  cases  of  per- 

(9)  See  the  indfetment  at  length;  Cro.  Cir.  Ca  185  (ed.  1811). 
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jiiry(r),  forgery  («),  and  usury  (fi,  stand  upon  their  own  special 
grounds;  and  it  has  been  determined,  that  &e  Justices  have 
no  jurisdiction  there.  This  offence  of  conspiracy  is  a  trespass, 
and  trespasses  are  indictable  at  Sessions,  though  not  com- 
mitted vi  ei  armis.  They  tend  to  the  breach  of  the  peace,  as 
much  as  cheats  or  libels  (v),  which  are  established  to  be  within 
the  iurisdiction  of  Sessions.  As  therefore  there  is  no  authority 
to  the  contrary,  I  think  that  the  Justices  had  a  jurisdiction 
here(tt). 

.  ^Sdly.  Whether  a  sufficient  crime  be  laid  in  this  indictment, 
to  enable  the  Court  to  give  judgment.  The  crime  laid  is  an 
unlawful  conspiracy:  tUs,  whether  it  be  to  charge  a  man  with 
criminal  acts,  or  such  as  only  may  affect  hb  repuiatian,  is  fiilly 
sufficient.  The  several  charges  in  the  indictment  are  not  to 
be  considered  as  distinct  and  separate  counts,  but  as  one  and 
the  same  united  and  continued  offence,  pursued  through  its 
different  stages.  And  then  it  is  clear,  that  the  whole  will 
amount  to  an  indictable  offence;  viz.  the  getting  money  out  of 
a  man,  by  conspiring  to  charge  him  widi  a  false  fact  (to). 
Dennison,  Foster,  Wilmot,  Js.,  accord. 

Rule  for  arresting  the  judgment  discharged. 


The  Kive 

V. 
RiSPAL. 


] 
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Getting 
out  ofa  man,  hj 
conspiring  to 
chaige  him  with 
a  false  fact,  is 
indicuble,  whe- 
thef  the  fiict 
charged  be,  or 
be  not,  criminal 
in  ilaelf. 


(r)  The  Justices  at  Sessions  have  no  ju- 
risdiction over  peijury  at  eommon  laws  it> 
T.  Bamton,  2  Stra.  1088;  2  Hawk.  P.  C. 
c;  8,  s.  38.  But  they  have  jurisdiction 
orer  perjury  under  5  BUs.  c  9,  for  s.  9  ex- 
pressly gives  it  them;  2  Hawk.  ih.  But 
indictments  under  that  statute  are  rarely 
preferred. 

(«)  Beg.  V.  YarringUm,  Salk.  406;  B, 
▼.  Gibht,  1  East,  173,  in  which  case  it  was 
expressly  determined,  that  the  Sessions 
hare  no  jurisdiction  over  forgery  at  com- 
mon law,  and  they  cannot  take  cqgniwmce 
of  it  as  a  cheat :  and,  of  course,  not  of 
forgery  by  statute,  or  any  other  newly 
created  oflbnce,  unless  such  power  be 
given  them  by  the  statute  creadng  such 
offence.    See  B.  t.  AUop,  4  Mod.  49. 

(0  Beg.  ▼.  SmUh,  2  Lord  Raym.  1 144, 
Salk.  6S0. 

(v)  2  Hawk.  mM  npra;  B.  v.  Simmen, 
1  Lev.  189.  A  justice  of  the  peace  may 
commit  a  person  charged  with  publishing 
a  libel  for  want  of  sureties;  Bmit  v.  Co- 
namt,  1  Brod.  &  Bing.  548,  4  B.  Ma  195; 
in  which  case  the  authority  of  justices  in 
cases  of  libel  is  fully  discussed,  and  all  the 
authorities  are  referred  to. 

(«)  In  a  case  in  which  a  person  had 
been  indicted  at  the  Sessions  for  solidtiDg 
a  servant  to  rob  his  master,  Lord  Xenyom 
ttid,  "  I  am  clearly  of  opinion,  that  it  is 
indictable  at  the  Quarter  Sessions,  as  fell- 


ing in  with  that  class  of  oflEbnoes,  which, 
being  violations  of  the  law  of  the  land, 
have  a  tendency,  as  it  is  said,  to  a  breach 
of  the  peace,  and  are  therefore  cognisable 
by  that  jurisdictfon.  To  this  general  rule 
there  are  indeed  two  exceptions,  namely, 
forgery  and  peijury ;  why  excepted  I  know 
not,  but  baring  been  expressly  soatyodged, 
I  will  not  break  through  the  roles  of  law." 
Le  BUme,  J.,  "  The  general  words  of  the 
commisrion  of  the  peace  eomprehend  all 
trespasses;  and  the  word  tretpa$tu  not 
only  includes  direct  bieachei  of  the  peace, 
but  also  all  sudi  oflbncet  as  have  a  tendenqr 
thereto:  and  on  that  ground  oonspirades 
have  been  holden  to  be  cognisable  by  the 
Sessions;  not  as  actual  breaches  of  the 
peace,  hot  as  tending  thereto;"  B.  ^•Hig- 
gnu,  8  East,  5«  where  B.  v.  Bitpal  was 
dted  and  approved  ot  See  1  Hawk.  P.  C. 
c.  72;  Beg.  v.  Bett,  Salk.  174,  2  Lord 
Raym.  1167. 

(w)  See  it.  V.  Spragg,  2  Burr.  998$ 
Beg.  V.  Beti,  Salk.  174,  where  it  is  laid 
down,  that  several  persons  may  lawfolly 
meet  and  consult  to  prosecute  a  guilty  per- 
son ;  otherwise,  if  to  charge  one  that  is  in- 
nocent, right  or  wrong;  for  that  is  indict- 
able; iS:  C.  2  Ld.  Raym.  1167;  it  v.  GUI 
8f  Henry,  2  B.  &  A.  204;  1  Hawk.  P.O. 
c  72;  and  see  also  80  G.  2,  c.  24,  s.  1 ; 
4  G.  4,  c.  54,  s.  3 ;  iL  v.  Pareorn,  pati^ 
392. 
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TRINITY  TERM,— 2  Geo.  III.  1762.— In  CHANCERY. 


CollusiTe  notes 
to  an  edition  of 
the  Statutes  will 
not  take  it  out 
of  the  King's 
printer's  patents 
But  Chancery 
will  not  dedde 

[    ♦STl    ] 

between  two 
contending  pa- 
tents, by  the 
sammary  way 
of  injunctioB. 


Baskett  f .  Cunningham  and  Others. 

S.  C.  2  Eden,  137. 

Defendant,  in  conjunction  with  sereral  booksellen,  was 
publishing,  in  weekly  numbers,  A  Digest  of  the  Statute  Law, 
containing  the  statutes  at  larffe,  methodized  under  alphabetical 
heads,  with  l^rge  notes  from  Lord  Coke  and  other  writers  of  die 
law*  He  had  contracted  with  Strahan  and  Woodfisdl,  the  pro- 
prietors of  the  patent  for  printing  law  books,  to  print  this  work, 
and  it  was  print^ed  at  their  press.  Baskett,  the  King's  printer, 
(whose  patent  extends  to  all  statutes,  and  which  was  confirmed 
as  against  all  common  printers  in  the  Case  of  Baskett  and  the 
University  of  Cambridge  {a),  B.  R.  M.  S2  Geo.  2),  filed  his 
bill  against  the  proprietors  and  the  law  printers  for  an  injunc* 
tion;  which  was  now  moved  for  by  Yorke^  Attomey*Creneral, 
Sewell,  and  De  Grey,  on  the  authority  of  that  case,  and  the 
reasons  urged  in  that  argument ;  and  also,  because  the  notes 
subjoined  to  the  present  work  appeared  to  be  collusive,  and 
merely  calculated  to  shelter  a  pirated  edition  of  the  statutes  {b). 

Perrotf  Btackstone^  WHbraham,  and  Wedderburn,  shewed 
for  cause;  1st,  That  this  book  was  not  within  the  meaning  of 
the  letters  patent,  being  a  work  of  labour  and  industry,  and  in 
a  method  entirely  new ;  Sdly,  That,  as  they  had  printed  at  a 
privileged  press,  there  could  be  no  ground  for  an  injunction, 
without  determining  the  respective  merits  of  the  two  interfering 
patents,  both  of  which  were  sanctified  by  Ions  usage.  And 
though  the  law  patentees  in  their  answer  disckimed  any  pro- 
perty in  the  work,  and  therefore  the  plaintiff  prayed  no  in- 
junction against  them,  yet  an  absolute  mjunction  could  not  be 
S anted  against  the  proprietors,  without  virtually  including  the 
w  printers;  for  if  they  were  forbid  to  print  anywhere,  they 
were  also  forbid  to  print  at  their  press. 

Lord  Chancellor  was  of  opmion,  that  the  work  was  est' 
tirely  within  the  patent  of  the  King's  printer,  and  that  the 
notQs  were  merely  collusive.  But  he  would  not  interfere  be- 
tween the  two  contending  patents,  in  the  summary  method  of 
injunction ;  but  left  them  to  adjust  their  respective  rights  in 
due  course  of  law  (c).     He  therefore  ordered  an  injunction  to 


(a)  Ante,  105;  which  see,  and  th«  notes 
thereto. 

{b)  An  injunct^n  was  granted  against  a 
colourable  abridgment  of  the  Term  Re- 
ports ;  Buiterworth  ▼.  Rohmton,  5  Ves.  J. 
709.  But  the  publication  of  an  abridg- 
ment fairly  made  will  not  be  restrained ; 
Gyles  V.  Wilcox,  Atk.  143 ;  8.  P.  Dods- 
ley  V.  Khmertley,  Ambl.  403,  where  It 
was  also  held,  that  an  abstract  of  a  work 
published  in  an  annual  register  or  maga- 
sme  is  not  a  piracy.     But  sec  Macklin  v. 


Richardton,  Id.  694. 

(c)  A  bill  by  the  King'a  printer  in  Ire- 
land to  establish  his  right  to  print  and  dis- 
tribute the  copies  of  the  statutes  for  Ire- 
land, under  the  order  of  the  King,  upon 
the  resolutions  of  both  Houses  of  Pay- 
ment of  the  United  Kingdom,  and  for  an 
account  against  the  King's  printer  in  Bng^ 
land  in  that  respect,  was  dismissed.  Lord 
Eldtm,  C. — "  The  question  here  is  upon 
the  legal  right  of  the  plaintiff;  and,  if  he 
can  maintain  an  action  upon  the  legal  ^ht, 
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itteme,  to  restrain  the  proprietors  from  printiiig  at  any  odier 
than  a  patent  press:  which,  as  Woodfall  and  Strahioi  werp 
4siecretly  in  league  with  Baskett,  and  were  at  that  time  iointly 
^concerned  in  a  new  edition  of  the  statutes,  was  equivalent  to 
a  total  injunction ;  the  law  printers  finding  means  to  elude  their 
contract  with  Cunningham. 

<llie  aocoant  is  to  be  granted ;  if  he  cmmot  the  party  applying  Mold  not  maintain  a« 

maintain  the  legal  right,  it b  impoarfbleto  action  at  law  for  the  piracy ;    Wakot  ▼. 

•ay  he  haa  an  equity;"  Griertm  ▼.  ^pra,  WiaVtir,  7  Vet.  Jun.  1 1  Stmtkeg  ▼.  Aar- 

^  Vet.  Jon.  341.     S*  ako  to  the  point  of  wood,  2  Meriv.  435.    See  alto  Bm^U  ▼. 

fiot  granting  an  iiuunction  in  catet  where  Nieholsom,  2  Sub.  3i  St  1. 


IN  THE  KING'S  BENCH,  [      372     ] 

The  King  v.  Harrison,  Chamberldn  of  London« 

5.  a  8  Burr.  1322. 

Mandamus  to  admit  I.  S.  to  the  freedom  of  the  citv,  By-iaw,  thata 
having  served  an  apprenticeship  with  a  member  of  the  Clotn-  J*^**^^^"" 
workers'  Company,  and  being  himself  made  free  of  the  same.      J^  Botchen^ 
The  Chamberlain  returns,  that  L  S.  was  by  trade  a  bntcher.  Company,  good, 
and  that,  by  a  by-law  of  the  dty  of  London,  all  persons  exer- 
cising that  trade  shall  be  free  of  the  Butchers'  Company;  and 
therefore  he  reftised  to  admit  him  to  the  freedom  of  the  City, 
Upon  this  return,  the  validity  of  this  by-law  was  arguqd  by 
zaies  for  the  Crown,  imd  Etfre  for  tne  Chamberliun;  and 
upon  the  whole,  the  Court  was  of  opinion,  that  the  by-law  was 
a  good  one;  and  that  the  Case  of  Wannel  and  the  Chamber^ 
lam  of  London,  Mi  13  Geo*  1,  Stra.  675,  on  a  snnilar  b^- 
law,  with  respect  to  the  Joiners'  Company,  was  directly  m 
point;  and  dierefore  allowed  the  return (rf). 


(4)  Bntmt Bmrkoitt.Goimmt,  1  Bur.  181 «  The  ihamakef$ ▼.  FtU,  Willat,  884, 

18,  when  the  aaoM  hy-kw  wat  heM  had :  and  eatet  there  referred  to  i  Kkkt.NmMit^ 

hot  that  dednon  appeart  to  hare  ariten  1  T.  R.  118;  it  t.  FoMrtAon,  8  T.  B. 

hmk  the  defective  raloro  to  a  kaboMt  ear-  352i  IL  t.  AokweU,  12  Baal,  22;  Adie$, 

fmst  which  did  not  tet  out  a  aped^i  and.  v.  Eoooesp  2  If*  a  S.  53 ;  Vin.  AM.  jSjr- 

particnlar  custom  to  tupport  it.    At  to  by-  Imn  (B);   Bac.  Abr.  Id.  (B) ;  Codl  Dig. 

bwt,  see  MUehel  v.  JUynoidt,  1  P.  Wmi.  Jd.  (B  4). 


Habt  qui  iam  v.  Hawkins. 

S.  C.  8  Burr.  1822. 

Defendant  was  charged  fai  execution  for  a  penalty  n-  Defendant  on  a 
covered  on  a  aui  torn  action^  for  exereising  a  tmde,  contrary  %o  v^um  ac^a 
the  statute  STEIkz.ie).     Baynkam  moved  on  the  statwfee  88  3S^^^ 
Geo.  2^  c.  S8,  to  discharge  lum  from  the  moiety  of  the  penalty  rendering  hu 
belonging  to  the  informer^  upon  his  giving  up  all  hsB  efibcts  ^**^?^*' 
upon  oathi  aceordkig  to  the  pnivisions  of  that  statute.  Norton^  ^^om%  Zsk. 

4t)  6.  4:  in  part  npealed  by  54  O.  3,  c  96 :  tee  iC  v.  JViitarAtn,  mi$f  288. 
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HAftT,f.r.     Soiieitor-Greneraly  caktra;  because  this  would  prejudice  the 
Haihlikb.     interest  of  the  Crown,  which  is  entitled  to  the  other  moiety ; 

< V /  and  it  is  clear,  that  all  the  provisions  in  the  statute  32  Geo.  £, 

extend  only  to  private  parties,  and  not  to  the  King;  nor  can 
the  interest  of  me  King  be  severed  from  that  of  the  informer, 
till  after  the  debt  is  levied,  and  in  the  hands  of  the  sherijffl 

Baynham  insisted,  that  the  judgment  was  entered  severally 
for  each,  and  that  the  interest  was  thus  severed  by  the  judg- 
ment, and  not  by  die  execution  only. 
[  •STS  ]  •Lord  Mansfield,  C.  J. — I  don't  see  how  it  is  possible  io 
bring  this  case  within  the  act.  Must  the  defendant  part  with 
his  whole  substance  to  the  plamtiff  for  his  one  moiety  ?  Must 
the  Crown  be  left  totally  destitute  ?  Not  one  of  the  provisions 
in  the  act  can  anply  to  the  case  of  the  Crown.  These  acts 
have  had  a  very  long  existence^  tmd  there  is  no  precedent  in 
this  Court  (A  a  discharge  on  a  qui  tarn  action^^  which  i&  a  strong 
reason  for  disallowing  it  now.  I  apprehend,  there  is  no  sever- 
ance of  interest  between  the  King  and  the  informer^  till  the 
levying  of  the  sum  upon  execution ;  and  then  the  sheriff  se- 
vers it. 

Dennison,  J. — ^You  may  enter  judgment,  either  joindy  or' 
severally,  for  the  whole  penalty  or  for  the  distinct  moieties; 
but  the  more  regular  way  is  to  enter  it  jointly  for  the  whole. 

Foster,  J, — Same  opinion. 

WiLMOT,  J. — It  is  clearly  the  suit  of  the  informer,  tiQ  exe- 
cution ;  he  may  be  nonsuited :  and  also  the  privilege  of  an 
attorney  has  been  allowed  to  take  place  in  these  actions ;  nei* 
ther  of  wMch  could  happen,  were  it  looked  upon  as  the  suit 
of  the  Crown  {f). 

Rule,  for  'discharging  the  defendant  from  the  infcwiner's 
moiety,  discharged  by  the  whole  Court  (^). 

(/)  Seai  T.  KnapUn,  T.  Raym.  875 ;  dSctment  fiir  an  astanh,  who  it  directed  by 

Bdcer  t.  DuMcOfet  8  Ler.  S99,  Lotw.  tlie  award  of  the  King^  cpimer  l»  pay  •» 

196 ;  Kirkham  t.  JVkeeley,  Salk.  80,  1  much  for  coita,  and  lo  much  for  coanfeii- 

Ld.  Raym.  27,  Comb.  SKT;   WUkhutm  t.  tation  to  the  proeeciitor,  b  entitled  to  kto 

JOot,  1  Cowp.  366.  discfaaige,  under  82  Geo.  S »  il.  ▼.  IFdb^ 

ig)  But  a  person  convicted  upon  an  in*  fitld,  18  East,  190. 


Bird  v.  Randall. 

S.  a  8  Burr.  1845. 

No  action  lies     BURFORD  entered  into  articles  with  Bird,  to  serve  him  in 

forsedu^ga     the  silk  manufacture  for  five  years,  and  to  work  at  the  usual 

S^'of ape^  hours.    Bird  articled  to  employ  and  pav  him  wages,  and  they 

naity  under  ar-  mutually  bound  themselves  in  the  penalW  of  100/.  to  perform 

ttcies from tiie    these  articles.     Randall  seduced  Burfora  firom  Bird's  service; 

^^^^  non  which,  he  brought  his  action  against  Burford  for  the  pe- 

*^'  'y,  which  he  recovered  and  received  the  S9th  of  March, 

\    And  the  present  action  was  upon  the  case,  as  of  Hilary 

n  last,  against  Randall,. for  seducing  the  plaintiflTs  ser- 
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vayDt(A).    Verdict  for  the  plaintiff^  damages  801.,  siibject  to  Bnp 

the  opmion  of  the  Court.  kakdalu 

^AMhhurstf  for  the  defendantj  argued,  that  the  acticm  would  ^^^^^ 


not  lie,  there  bemg  no  injury  to  the  plaintiff:  that  Burford  [  *S74  ] 
had  a  right  to  leave  the  plamtiff's  service ;  and  if  so,  it  was 
no  wrong  in  the  defendant  to  seduce  him.  By  inserting  a 
penalty  in  the  articles,  each  party  has  estimated  the  injury 
which  might  accrue  by  the  breach  of  the  agreement.  Bunord 
might  have  tendered  the  penalty,  and  left  the  service.  Had 
he  left  the  service  first,  and  the  plaintiff  had  received  the 
100/.  afterwards,  that  would  have  been  a  waiver  of  the  injuiy. 
A  recovery  by  judgment,  as  in  the  present  case,  amounts  to 
the  same  thing,  being  equivalent  to  tender  and  acceptance. 
The  plaintiff  is  therefore  satisfied  for  whatever  damage  and  in- 
jury he  sustained  by  the  loss  of  Burford.  What  the  case 
would  have  been,  if  be  had  brought  his  action  against  Burford 
on  the  covenant,  and  not  for  the  penalty,  is  now  immateriaL 
But  kaving  made  his  election,  he  b  now  bound  by  it,  and  can 
bring  no  action  to  recover  any  farther  satisfaction. 

Stawpe^  for  the  plaintiff. — This  defence,  being  res  inier  alios 
acta,  cught  to  have  been  pleaded.  The  articfes  still  subsist. 
It  is  not  said,  that  on  payment  of  the  1002.,  the  articles  should 
be  void. 

Lord  Mansfield,  C.  J. — ^The  true  question  b,  whether  the 
penalty  was  intended  as  a  stipulated  altemaitive  for  the  whole 
of  the  covenant,  in  the  nature  of  stated  damages.  I  desire  to 
hear  another  argument. 

Dennison,  J. — At  common  law,  if  a  plaintiff  recovers  for  a 
penalty,  he  can't  maintain  an  action  of  covenant  afterwards. 
The  question  b,  if  jud^ent  be  recovered  for  the  penalty, 
whether  it  b  not  an  entire  satbfiiction  for  the  whole  articles; 
or  whether  the  plaintiff  can  have  two  satbfactions  for  the  same 
injury  (i).  Suppose  an  action  on  debt  on  bond,  and  judgment 
for  the  nlaintin;  and  a  rescue  or  escape  happens;  and  after- 
wards tne  debt  and  costs  are  paid :  no  action  lies  for  the  rescue 
or  escape,  for  the  plaintiff  has  received  a  satisfaction. 

Foster,  J. — Suppose  a  recovery  had  on  an  action  of  cove- 
nant, for  ploughing  up  meadow  ground,  at  so  much  per  acre, 
as  is  usual  in  leases;  can  an  action  of  waste  be  afterwards 
brought  for  the  same  injury? 

♦  WiLMOT,  J. — ^The  plaintiff  had  his  election,  to  bring  cove-  [    #375    ] 
nant  or  debt  for  the  penalty  (^).     He  has  chosen  to  bring  debt, 
and  cannot  now  resort  back  to  the  covenant.    My  doubt  b 
thb :  the  action  against  Burford,  taken  either  way,  is  an  action 
upon  contract:  but  the  present  action  b  upon  a  tori  ex  de* 

{h)  So  an  action  lies  against  a  penon  lAgkUy  ▼.  Ckmtiom,  1  Taunt  IIS ;  Fo&itr 

tar  condDuing  to  employ  the  servant  of  t.  Stewart,  8  M.  &  S.  191.     See  a  note  of 

another,  alter  notice,  without  enticing  him  Mr.  Hargrave's  on  this  subject,  Ca  Lit 

away;  Biak$  ▼.  Lanyom,  6  T.  R.  221.  117a,  n.  (1). 

And  the  master  may  walre  the  tort,  and  (i)  See  Com*  Dig.  Aetiem,  (I,  K,  L), 

bring  an  action  of  atmmptU  tot  the  work  and  Hitchin  r,  CawtpbtU,  pott,  881. 

and  labour  done  by  his  apprendce  against  {k)  S.  P.  Wintir  ▼.  Trimmer,  pott,  895. 
the  person    wrongfully  employing  hun; 
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Bnt» 

Rahdall. 


TBIVITT  TBEM,  %  GBO.  IIL  K.  B. 

Ueto^  eel  ex  guoH  ddieio.  It  was  fonnerly  held,  that  an  m* 
dictment  would  lie  for  the  seduction,  but  the  contrary  is  now 
settled  (/)•  Yet  still  the  action  Ues  for  the  wrong  done.  For 
Uiis  wrong  there  was  an  action  vested  in  the  pkuntiflT,  at  the 
time  of  the  seduction  committed:  what  has  now  taken  it  out  of 
him? 

Dennison,  J. — ^This  action  is  for  damages  brought  by  the 
same  plaintiff,  who  has  already  had  a  satisfaction  for  diose  da* 
mages  against  a  third  person  (i»)« 

W1LMOT5  J. — Though  it  be  the  same  person,  yet  he  has  re- 
ceived satisfaction  divereo  inimtu;  for  breach  of  contract,  not 
as  an  atonement  for  the  offence. 

iPMf,  887,  s.  a] 


(0  Beg.  ▼.  Dmdel,  1  Salk.  StO,  6  Mod. 
99t  I8S1  cited  alto  in  3  Ld.  B«ym.  1116; 
see  A.T.  HigghUf  i  East,  7,  8,  13,  argtb' 
endo. 

(m)  In  an  action  on  the  case  for  a  de- 
ceitful represenUtkm  of  the  credit  of  A., 
in  consequence  of  which  the  plaintiflk  fur- 
nished him  goods,  it  was  objected  to  the 
competency  of  A.,  when  oflfered  as  a  wit- 
Qitt  for  the  plaindA,  that  if  they  reeoiver- 
ed,  they  would  receive  satisfiustbn  for  the 
debt  due  to  them  from  A.,  and  as,  in  con- 
sequence of  the  verdict,  he  would  not  he 
liable  to  an  action  for  the  price  of  the 
goods,  he  would  be  swearing  in  his  own 


dSsdiarge.  But  Lord  EOtnbtmigk,  C.  J., 
obserred— -'<  How  can  this  record  be  efi« 
dence  for  him  in  another  action!  I  am 
aware  of  the  case  of  Bird  ▼.  BamdaU;  but 
I  do  not  think  that  A.  has  any  inlerart  m 
the  erent  of  this  suit;"  BUitardmn  ▼« 
Smith,  1  Camp.  277.  In  an  action  against 
A.  B.  for  adultery  committed  with  the 
plaintiff's  ¥rife,  it  is  no  bar,  diat  the 
plamUff  has  also  sued  C.  D.,  and  diargud 
him  in  execution,  for  aduhery  committed 
with  her  about  the  same  period;  Grtgtcm 
V.  M*Tttggmrti  Id.  41S.  TU»  iMter  case 
mdeed  is  dbtiaguishabh^  for  thai*  thm 
were  two  disthict  iiyurtes. 


In  replevin,  no 
judgment  as  in 
case  of  a  non- 
auit  ibr  not  try- 
ing the  cause. 


EgGLBTON  9.  SMAftT. 
8,  C.  Say.  Co«ts,  168. 

xN  replevin:  APPhedris  moved  for  judgment  as  in  case  of  a 
nonsuit  (»)y  for  not  proceeding  to  trial.  Eyre  shewed  for 
cause,  that  as  both  pUdntiff  and  defendant  in  replevin  are  con- 
sidered as  actors,  either  of  them  may  carry  down  the  cause  to 
trial ;  and  that  if  defendant  gives  notice  and  does-  not  go  on 
to  trial,  the  rule  of  the  Court  is  to  cive  costs  i^ainst  him. 
That,  in  the  present  case,  no  notice  nas  been  given  by  the 
plaintiff;  and  that  there  is  no  instance  of  this  act  of  ParBament 
being  carried  into  practice  in  actions  of  replevin.  In  reply,  a 
case  out  of  Barnes  {o),  was  cited  on  behalf  of  the  defeinlant. 
But  by  the  whole  Court :  The  statute  has  never  yet  been  ex- 
tended to  actions  of  replevin  in  this  Court,  and  tberefore 

Let  the  rule  be  discharged  (p). 


(a)  Under  14  G.  2,  c  17,8.  1. 
(o)  BenUeyy.  Scott,  Barnes,  317  (8vo 
«dif.). 


(p)  S.  P.  Jones  ▼.  ConeomuM,  8*T.  R. 
661 ;  and  the  practice  is  the  same  in  C  P. ; 
Sbortridge  v.  Hkm,  5  T.  R.  400. 
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Herok  0.  Hbron. 
Defendant  obtained  a  mle  for  time  to  plead,  pleading  AjudrBeBtiD 
issoably,  rejomine  gratis,  and  taking  short  notice  or  trial. —  ^^'S!!l!Su*3IL 
Afterwards,  the  defendant  pleaded  a  judgment  in  the  Court  of  ^y^^  uite^ 
Common  Pleas,  upon  which  the  plaintiff  signed  judgment:  and  fiurt),  withintiie 
now  defendant  moved  to  set  aside  this  judgment  fcr  irreffularity.  "*f*^.®^* 
But  it  being  proved  by  affidavit,  that  the  plea  was  m  fact  a      '   '  ^°^* 
false  plea,  the  Court  held,  that  this  was  not  an  issuable  plea, 
within  the  meaning  of  the  rule  for  time;  and  therefore  dis- 
charged the  rule  for  setting  aside  the  judgment,  with  costs  {q). 

(q)  S.  P.  L$ui^Ud  V.  JaekmB,  2  WfliL  117;  Cte  v.  Aaran,  8  Wfls.  IS:  MedM 
ifartity  ▼.  JSbdMH  1  B.  Ma  431. 


MoLYNEux  r.  Scott. 

Trespass,  for  taking  Ae  plaintiff's  cattle.  The  defendant  Devbe  of  an 
justifies,  as  being  a  distress  for  the  arrears  of  an  annui^  of  ftBL  ■^dt*di!!^' 
per  annumy  devised  to  him  b^  Thomas  Molyneux,  Esq.  de-  ^hat  the  annX 
ceased,  and  charged  on  lands  m  Lancashire.    The  defendant  tant  shau  re- 
was  many  years  a  menial  servant  to  Mr.  Molyneux,  who,  in  a  ^^J^ 
codicil  to  his  will,  dated  SOth  May,  1755,  devised  the  said  an-  tor't  death,  do 
nuity  to  him  and  his  assigns  for  the  term  of  lus  natural  life,  with  not  imply  a  oon- 
a  power  of  distress  for  non-payment.    And  then,  after  several  ^^"^tSm^iSn 
other  bequests,  he  ffives  to  the  said  defendant  all  his  wearinff  ^dnue  in  mtw 
apparel,  and  then  adds,  ''And  I  do  hereby  direct,  that  the  sua  ▼ice. 
"  William  Scott  shall  not  have  any  wages  for  his  service  for  the 
"  dmehe  shall  serve  my  said  son  or  my  wife  after  my  death,  by 
^  reason  of  the  said  annuity  herein  before  given  him.**    The 
plaintiff  replies,  that  after  Mr.  Molyneux's  death  the  defend- 
ant continued  in  the  service  of  his  wue  and  son  for  a  short  time 
only,  and  then  departed  of  his  own  accord  without  their  con- 
sent.   To  which  replication  the  defendant  demurred,  and  plain- 
tiff joined  in  demurrer. 

fFallace,  for  the  defendant,  insisted,  that  this  was  an  abso- 
lute annuity  in  the  former  part  of  the  codicil,  and  that  there  is 
nothing  in  the  latter  clause  to  make  it  conditional.  No  service 
is  imposed  on  the  annuitant;  the  testator  only  meant,  that  •he  [  *877  ] 
sfaoi^d  not  enjoy  the  annuity  and  wa^res  too;  for  being  a  yearly 
servant  he  must  continue  in  the  family  to  die  end  of  his  year, 
and  would  therebv  be  entitled  to  wages:  to  prevent  which  the 
testator  directs,  that  he  shaD  have  no  wages  for  the  time  tiiat 
shall  elapse  after  his  death.  Any  oth^  construction  wotdd  im- 
pose a  servitude  for  Hfe.  And  it  is  remarkable,  that  manv  other 
bequests  intervene  between  the  gift  of  the  annuity,  and  tne  sup- 
posed condition. 

Yates,  for  the  plaintiff,  argued,  that  in  wills  no  precise  for- 
mality is  requisite  to  create  a  condition;  it  is  sufficient,  if  the 
intent  of  the  testator  appears;  and  then  the  Court  will  enforce 
the  condition,,  however  unconnected  the  clauses  from  which  it 
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MOLTHEUX 

Scott. 


Rolet  tar  the 
ooDstniction  of 
wiO«. 


is  collected.  The  words  "  by  reason  of  the  said  amntit^  in 
the  second  clause  create  a  conditional  bequest.  An  annuity  to 
pne,  quodprmstaret  constUum^  held  to  be  conditional;  Co.  Litt 
S04  a.  Devise  to  A.  ^^and  that  he  should  be  chaplain"  held  to 
create  a  condition;  Plowden,  41 2,  Scholastica's  Case.  If  the 
defendant  does  not  perform  die  direction,  he  fails  in  the  con- 
dition, for  which  the  annuity  was  granted;  vix.  that  he  should 
serve  without  any  wages.  • 

Lord  Mansfield,  C.  J. — ^I  had  no  doubt  upon  the  first  read- 
ing of  this  codicil,  nor  have  any  now.  The  intent  of  wills  is 
certainly  to  be  gathered  from  the  whole  taken  together.  No 
precise  form  of  words  is  necessary;  but  the  intent  of  the  testa- 
tor must  be  carried  into  execution,  if  found  to  be  agreeable  to 
law.  This  intent  must  be  collected  from  what  are  called  necet- 
«ary  implications,  or,  more  properly,  from  such  as  are  probable. 
The  true  construction  of  wills  is  the  same  in  a  Court  of  law 
and  a  Court  of  equity.  In  all  wills,  there  is  a  tacit  condition 
annexed,  both  in  law  and  equity,  that  whoever  would  derive 
abencffit  under  a  will,  must  acquiesce  in^  the  whole  of  it, 
however  disjointed  the  parts  (r).  Having  laid  down  these  ge- 
neral rules,  let  us  now  consider  the  present  case.  If  fit>m  the 
words  of  the  will  or  codicil  any  intent  should  appear,  that  the 
defendant  should  live  on  witn  the  testator's  wife  and  son,  I 
[  *378  ]  should  hold  it  to  be  clearly  *  conditional.  But  no  .such  in- 
tention appears.  The  codicil  is  drawn  with  legal  assistance 
and  advice,  as  plainly  appears  on  the  face  of  it.  The  annuity 
is  a  gift  to  his  own  old  servant;  not  one  who  was  about  the 
person  of  his  son,  which  might  have  been  an  inducement  for 


(r).  An.  object  of  the  testator't  bounty 
thiUl  not  aoqnieece  in  and  admit  the  rali- 
dity  of  the  will  by  taking  a  benefit  to  him- 
self uoder  a  diapodtion  contained  in  it,  and 
at  the  same  time  insist  upon  a  claim  ad- 
vene to  and  inconsistent  with  the  intention 
of  the  testator,  but  to  which  he  may  have 
a  legal  right :  he  shall  not  adopt  it  as  to 
that  part,  which  is  beneficial  to  himself, 
and  repudiate  it  as  to  other  parts,  but  shall 
make  his  eUciunh  whether  he  will  take 
under  the  will  and  relinquish  his  claim 
adverse  to  it,  or  do  the  contrary.  Where 
the  testator  disposes  of  the  estate  of  an- 
other person,  who  has  some  interest  given 
him  by  the  will,  such  person  shall  not  take 
that  interest,  unless  he  gives  up  his  estate 
to  the  same  amount  See  Wld^kr  v. 
Webtter,  2  Ves.  J.  867  ;  Ward  v.  Bough, 
4  Ves.  J.  623 ;  WoOen  v.  Tamter,  5  Ves. 
J.  218.  The  doctrine  of  election  was  very 
much  discussed  in  the  case  of  Thellusson  v. 
Woodford,  13  Ves.  J.  209.  There  Lord 
Ertkine,  C.  (p.  220),  clearly  Uys  down 
the  principle  of  it— *<  The  Jurisdiction  ex- 
erased  by  the  Court  of  Chancery,  com- 
pelling electbn,  may  be  thus  described :~ 
A  person  shall  not  dalm  an  interest  under 
an  instrument  without  giving  full  eflibctto 
that  instrument  as  far  as  he  can.  I^  there- 


fore, a  testator,  intending  to  di^nae  of 
his  property,  and  making  all  hia  arrange- 
ments  under  the  impression  that  he  has 
the  power  to  dispose  of  all  that  is  the  sub- 
ject of  his  will,  mixes  hi  his  disposidon 
property  that  belongs  to  another  pcnoa» 
or  property  as  to  which  another  peiaoo  has 
a  right  to  defeat  his  disposition,  'givhig  b> 
that  person  an  interest  by  his  wiD,  that 
person  shall  not  be  permitted  to  defisatthe 
disposition,  where  it  is  in  his  power,  and 
yet  take  under  the  wUl.  The  reason  is 
the  implied  condition,  that  he  shall  not 
take  both ;  and  the  consequence  follows, 
that  there  must  be  an  election ;  for  though 
the  mistake  of  testator  cannot  aSbct  die 
property  of  another  person,  yet  that  person 
shall  not  take  the  testator's  property,  unless 
in  the  manner  intended  by  the  teatator." 

So  though  a  devise  to  the  heir  is  inope- 
rative, for  he  Ukes  by  his  better  title,  that 
is,  by  descent  (ante,  pp.  22,  187),  yet  it 
shall  put  him  to  his  election  between  the 
property  so  devised  to  him  and  his  claims 
adverse  to  the  will ;  Wel^  v.  Welhif,  S 
Ves.  &  Beam.  187. 

See  also  Blake  v.  Btmhay,  4  Bro.  C.  C. 
21,  and  BIr.  Eden's  note  there,  wherein  all 
the  modem  cases  on  the  subject  of  dectioR 
are  referred  to. 
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the  testator's  desiring  him  to  stay  there.  The  gift  is  to  him 
and  his  assigns,  to  enable  him  to  sell  it  if  he  pleased,  which  it 
would  be  impossible  to  do,  if  it  were  defeasible,  whenever  he 
absented  himself.  The  words,  "fir  the  time  he  shall  serve,** 
prove  to  me,  that  the  servant  had  his  option,  and  was  not  com- 
pellable to  stay,  under  pain  of  forfeiting  his  annuity.  Besides, 
85/.  per  annum  is  not  an  equivalent  for  wages,  board-wages, 
and  clothes;  all  which  might  be  withheld  under  this  direction, 
of  the  codiciL  On  these  circumstances  of  the  case,  and  a  full 
co^deration  of  the  whole  of  the  codicil,  I  ground  mv  opinioh; 
and  not  on  the  want  of  any  technical  words,  or  formal  arrange- 
ment of  clauses. 
'  Denmison,  Fostxr,  Wilmot,  Js.,  of  the  same  opinion. 

Judgment  for  the  defendant. 


The  Kino  v.  Harris,  Alderman  of  Gloucester,  and  Others. 

S»  C.  8  Bun*.  1330. 

An  information  was  filed  against  the  defendants,  for  mal-  Bvidenoeof 
practices  relating  to  the  adnussion  of  freemen  in  the. city  of  SJ^^^H^^^^ 
Gloucester,  previous  to  the  late  general  election  in  1761.  The  ttrong*  to 
prosecutors  now  moved  to  enter  a  suggestion  («)  on  the  roll,  cbange  the  place 
that  a  fair  trial  could  not  be  had  in  the  county  of  the  city  of  jjj^j^^^" 
Gloucester,  and  for  an  award  thereupon,  that  the  trial  should  tbn. 
be. had  in  a  neighbouring  county,  viz.  the  countv  of  Gloucester 
at  hi^e.    Affi&vits  were  read  to  prove,  that  aU  the  aldermen, 
sheriffs,  and  coroners,  were  interested  on  the  one  side  or  the 
other,  so  that  a  fair  jury  could  not  be  returned.    On  the  other 
hand  a  list  was'  produced  (verified  by  affidavit),  of  near  six 
hundred  persons  qualified  to  serve  as  jurors,  above  eighty  of 
which  were  non-freemen;    and  a  special  jury  was  already 
moved  for  in  this  cause,  and  granted. 

^For  the  defendant  was  cited  the  King  and  Burton,  Trin.  [  *S79  ] 
S7  and  28  Geo.  2,  in  which,  the  Court  would  not  change  the 
venue  firom  the  town  to  the  county  of  Nottingham  for  the  trial 
of  an  information  for  a  false  return  to  a  mandamus  for  filling 
up  the  corporation;  notwithstanding  an  affidavit  made  by  the 
defendant,  that  all  the  burgesses  were  interested  in  the  question 
of  civil  right,  and  that  forty-eight  Jurors  could  not  be  impa- 
nelled without  including  some  of  the  burgesses. 

'  For  the  prosecutors  were  cited,  the  Mayor  of  Poole  and 
Bennetf  Trin.  4  Geo.  2,  Stra.  874(^),  where  the  venue  was 
changed,  because  the  corporation  was  interested  in  the  cause: 
and  the  King  and  Norwich,  Clift's  Entr.  741,  where  such  a 
suggestion, was  entered  on  the  roll,  as  now  moved  for,  which 
is  the  more  regukr  way:  and  the  motion  was  rejected  in  the 
King  and  Burton,  because  it  was  to  change  the  venue  and  not 
to  enter  a  suggestion.     And  in  the  King  and  Gamon,  about 

(f )  See  the  form  of  tuch  i^jgettion  in      1  Wilj.  898 ;  B.  v,  SL  Mwnf  <m  the  HW, 
R.  ▼.  Henry  Hunt,  3  B.  &  A.'  448.  7  T.  R.  735,  and  Mykek  ▼.  SakuUne,  poet, 

(0  See  also  Mayor  of  Brietol  ▼.  Procter,     480. 
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Tbb  Kara  three  years  a^o,  a  certiorari  was  granted  to  remove  an  indict- 
^  ^  ment  from  Gmmorganshirey  on  an  affidavit,  that  an  impartial 
t.      v  ,      J   trial  could  not  be  had  there (r). 

Lord  MansfielPi  C.  J. — ^The  motions  are  very  different,  to 
change  the  venue,  which  is  saying^  that  the  cause  of  action  or 
indictment  arose  elsewhere;  and,  as  in  the  present  case,  to 
continue  the  same  venue,  and  by  a  suggestion  on  the  roll  to 
have  a  trial  in  another  county.  For  though  a  fair  trial  can*t 
be  had  in  the  proper  county,  yet  the  venue  still  remains  to 
direct  the  Court  in  their  choice  of  a  neighbouring  comity, 
where  a  fieiir  trial  may  be  had.  However,  as  such  a  suggestion 
when  once  entered  cannot  be  traversed,  we  must  be  satined, 
that  there  is  not  a  possibiUty  of  a  fair  trial  in  the  proper  countv. 
And  I  don't  think,  that  the  imputation  of  partiaUty  is  clearly 
made  out  at  present.  There  is  no  point  of  interest  now  to  be 
tried ;  nothing  that  can  be  a  leading  precedent  for  the  future. 
The  crime  to  be  tried  is,  the  not  havmg  admitted  freemen  in 
due  time  to  vote  at  the  last  election.  The  city  will  rather  be 
interested  against  the  defendant  than  for  him.  When  a  special 
jury  is  to  be  struck  by  the  officer  of  this  Court  in  the  presence 
of  the  parties,  the  sheriflp  or  other  returning  officer  is  a  mere 
[  *380  ]  cjrpher(«).  And  ^yet  the  affidavit  here  goes  only  to  the  par- 
tuuity  of  the  return.  And  had  it  sworn  generally,  that  the 
citizens  were  all  partial,  yet  it  ^ves  no  reasons  nor  facts  from 
which  that  opinion  is  formed.   The  rule  must  be  discharged. 

Dennison,  J.,  of  the  same  opinion. — The  Court  never  en- 
ters suggestions  on  the  roll  but  upon  the  clearest  proof  of 
facts,  or  else  from  some  matter  arising  on  the  face  of  the  record. 

Foster,  J.,  and  Wilmot,  J.,  of  me  same  opinion. 

(o)  &  p.  At.  Lewu,  2  Stra.  704 ;  JL  («)  As  to  the  mode  of  striking  a  special 
T.  Cowle,  2  Burr.  861 ;  i2.  t.  Inb.  of  Clacet  jury,  see  /L  ▼.  Edmonds^  4  B.  &  A.  471, 
4  Burr.  2456.  484. 


The  King  v.  Pitt  and  Mead. 

&C,  Z  Burr.  1335. 

Informations  for  J.  HE  defendants  were  convicted  on  an  information  at  conn 

briberyatcmn-^  ^q^  l^y,  fop  bribery  at  the  last  general  election  at  Dchester; 

^^^ttdously      ^^^^  being  the  bribing  agent,  and  Mead  the  voter  bribed.    And 

granted,  since     being  brought  Up  this  Term  for  the  judgment  of  the  Court,  a 

^''n^ttol^r  rtap  ^^"^*  ^*^*  Started  from  the  Bench,  what  judgment  the  Court 

tauu        ^       could  or  ou^ht  to  give  upon  the  present  prosecution;  it  bdng 

within  the  tune  of  limitation  (lo)  (viz.  two  years)  established  by 

statute  2  Geo.  2,  c.  24  (a:),  which  inflicts  a  penalty  of  500L  to 

be  recovered  by  any  common  informer;  ai\d  enacts,  that,  after 

judgment  had  against  the  defendant,  or  his  *^  being  any  aiher* 

^  wise  lawfrdly  convicted  of  bribery,  &c.  in  elections,"  he  shall 

(tp)  In  one  case,  tlie  Court  respited  the  Hevdon,  poit,  404. 
sentence  till  after  the  expiration  of  the         ^)  S.  U  i  explained  by  90.  2,  &  Sfl, 

tioM  iMBited  tot  bringing  an  acden ;  JL  v.  and  amended  by  49  O.  S,  c.  1 18. 
He^doH,  3  Burr.  1359.     And  see  iZ.  v. 
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incur  a  disability  of  voting  and  enjoying  any  franchise  in  a  bo» 
rough.  Whereupon,  the  Court  directed  it  to  be  argued  at  the 
bar;  and  it  was  accordingly  argued  by 

Nartonf  SoKcitor-General,  Morton  and  ThurloWi  for  the 
defendants,  that  this  Court  can  give  no  judgment;  because, 
1.  The  jurisdiction  of  the  Court  to  grant  informations  for 
bribery  m  parliamentary  elections  was  taken  up  upon  trust, 
and  is  warranted  by  no  principle  of  law.  In  the  Abmgdom 
Cases,  1754,  the  original  rule  was  against  <Mie  Spinage  for 
briber)r  in  the  election  of  a  Mayor,  which  being  a  common  law 
^franchise  was  certainly  right.  The  next  was  hastily  granted  [  ^S81  ] 
against  Mr.  Thrale  for  bribery  in  the  election  of  a  member^ 
but  was  made  up  and  came  to  nothing.  Afterwards,  in  the 
Berwick  Cases,  tne  rule  was  taken  up  equally  hastily,  and  was 
founded  upon  a  false  induction.  Because  bribery  in  the  elec- 
tion of  a  corporate  officer  had  been  punished  by  information, 
it  was  argued,  that  aforiiori  it  should  be  so  punished  in  elec- 
tions of  members  of  Parliament.  But  this  was  not  a  just  con- 
sequence; because,  2«  Though  bribery  in  parliamentary  elec- 
tions was  always  punishable  at  common  law,  yet  till  1754  it 
was  never  punished  by  information  in  tids  Court  It  was 
cognizable  m  the  high  Court  of  Parliament,  in  the  House  of 
Commons,  by  the  lex  Parliamentiy  and  not  elsewhere,  or  by 
any  other  law.  This  Court  has  nothing  to  do  with  any  pro- 
ceedings at  elections  to  serve  in  Parliament.  There  is  not  an 
instance  in  the  books  or  records,  wherein  election  bribery  has 
been  punished  here,  though  the  practice  is  very  ancient.  In 
4  Inst.  SS,  it  appears,  that  one  Long,  of  Westbury,  was  fined 
by  the  House  of  Commons  for  bribery;  and  they  have  inflicted 
fines  in  other  cases,  as  upon  one  Arthur  Hall,  for  publishing  a 
pamphlet  that  reflected  on  the  House,  4  Inst.  38.  3dly,  Sup- 
posing this  Court  to  have  a  jurisdiction,  yet  no  judgment  can 
be  given  on  this  record.  Nemo  bis  pumtur  pro  eod&n  delicto; 
and  yet,  if  jud^ent  be  now  given,  the  defendant  may  be 
punished  twice,  if  any  common  iidbrmer  thinks  proper  to  bring 
an  action  for  tiie  500/.,  on  the  recovery  of  whicn  a  disability  is 
also  consequent.  4thly,  If  any  judgment  can  be  given,  it  can 
only  be  the  same  that  the  Court  has  ffiven  in  a  similar  case,  K, 
and  Luckup^  T.  9  Geo.  2,  Stra.  1048:  information  upon  stat. 
9  Anne,  c.  14,  against  gaming,  to  recover  the  quintuple  value. 
On  conviction  the  Court  thought  they  could  give  no  other 
judgment  than  ideo  convictuSf  and  leave  the  informer  to  re- 
cover the  forfeiture  by  an  action  on  the  judgment.  The  reason 
is  the  same  in  botii  cases.  So  in  perjury,  which  is  an  offence 
at  common  law,  when  new  penalties  were  superadded  by  the 
statute  of  Elizabeth,  though  there  is  a  particular  provision 
therein,  that  nothing  in  that  act  should  stop  any  proceeding  at 
common  law;  yet  it  was  never  known,  that  a  prosecution  was 
carried  on  upon  both  the  common  law  and  the  statute.  5thly, 
No  judgment  can  *  here  be  given,  but  what  must  interfere  witii  [ 
the  statute  penalties.  The  Legislature  therefore  meant,  that 
this  penalty  chalked  out  by  the  statute  should  be  the  whole  of 
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TBsKiiro     the  puniBhinent  inflicted^  and  be.  recovered  by  that  meUiod 
Pitt         ^^»  which  is  there  pointed  out  by  Parliament. 

« yJ. »      Liord  Mansfield,  C.  J. — The  statute  of  9  Anne  is  levelled  at 

two  sjpedes  of  offences;  one,  which  was  a  crime  at  common 
law,  that  of  deceitful  gaming;  the  other,  which  was  not  so, — 
winning  more  than.  10?.  at  a  sitting.  Probably  the  conviction 
of  Luckup  was  for  that,  which  was  no  crime  at  common  law, 
and  then  the  Court  could  certainlv  give  no  other  judgment. 

DsNNisoN,  J. — I  was  counsel  for  Luckup.  The  prosecutor, 
finding  it  difficult  to  prove. a  fraud,  had  recourse  to  the  other 
clause  for  winning  above  10/. 

WiLMOT,  J. — In  my  note  of  the  King  and  Z^ihip,.  Lord 
Hardwicke  expressly  took  notice,  that  the  information  was  not 
for  BXkj  fraudulefii  winning. 

Davy  and  Burkmd,  Serjeants,  and  Popham,  for  the  prose- 
cutors, argued, — 1.  That,  where  an  offence  is  punishea  by  a 
special  statute,  the  common  law  punishment  is  not  thereby 
taken  away;  2  Hal.  P.  C.  191.  By  stat.  West.  1,  c.  20,  De 
Malefactoribus  in  ParciSf  a  statute  penalty  is  inflicted.  But 
Lord  Coke  in  his  Comment  holds,  2  in8t.(y),  that  the  common, 
law  remedy  is  not  superseded  thereby.  Q.  and  OrbeU,  6  Mod. 
42;  an  inaictment  was  allowed  for  cheating  in  a  foot-race,  not- 
withstanding it  was  within  the  time  of  limitation  for  bringing 
an  action,  as  appears  by  searching  the  record.  K.  and  Sianian, 
2  Show.  30;  information  for  cuttm^  down  the  .banks  of  the  ri-. 
ver  Wye,  for  which  special  rememes  are  provided  by  a  stat 
5  Eliz :  and  argued  thereupon,  that  the  information  would 
not  lie;  but  the  Court  held  otherwise,  and  save  judgment  for 
the  King.  K.  and  Dixon,  10  Mod.  336,  inmctment  for  keep* 
inff  a  gaming-house,  for  which,  by  stat  33  Hen.  8,  a  penalty  is 
inflict^:  held,  that  the  indictment  at  common  law  was  not 
ousted  by  this  statute.  3.  That  this  is.  an  offence,  whereof  this 
Court  has  criminal  cognizance. 
[  ♦383  ]  ♦And  by  Lord  Mansfield,  C.  J.— We  are  well  satisfied  as 
to  that,  so  that  vou  need  not  argue  it.  (And  note,  the  argu- 
ment of  the  exclusive  cognizance  of  the  House  of  Commons 
was  only  urged  by  Norton,  Solicitor-General). 

3.  The  Legislature,  if  it  pleases,  may  say,  that  a  man  shall 
be  twice  punished  for  the  same  offence.  The  statute  intended 
the  new  penalties  as  cumulative  over  and  above  the  common 
law  punishment.  There  are  no  negative  words  to  annihilate 
the  justice  of  the  common  law.  ^d  it  is  held,  Salk.  460; 
1  Hawk.  P.  C.  178(«),  that  affirmative  statutes,  which  inflict 
new  penalties,  are  cumulative,  and  do  not  oust  the  common  law. 
remedies. 

Afterwards,  in  the  same  Term,  Lord  Mansfield,  C.  J.,  de- 
livered the  opinion  of  the  Court— We  are  very  glad  this  case 
has  been  solemnly  argued,  in  order  to  shew  the  ground  upon 
which  informations  of  this  kind  have  been  granted.  What- 
ever effect  it  may  have  upon  the  present  case,  it  will  certainty. 

(y)  p.  800  (4).  («)  C.  69,  ».  16. 
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be  of  use  hereafter  to  make  the  consequences  of  thus  interpos-     thb  Kivo 
ing  more  fully  considered.   Upon  search  it  appears,  that,  smce        p^J^ 
the  Stat.  2  Geo.  2,  no  informations  for  bribery  at  parliamentary  %        y        "^ 
elections  were  ever  granted  till  about  the  general  election  in 
1T54.    The  practice  was  begun  by  a  mistale.     It  was  taken 
for  granted,  tnat  the  Case  ofthe  King  and  Spinage  at  Abing* 
don  was  conclusive  to  this  species  of  bribeiy  also,  which  it  cer- 
tainly was  not.     We  have  no  doubt,  but  that  bribery  at  elec*  Bribery  at  pw 
tions,  taken  generally,  was  always  and  is  still  punishable  at  liamentery  eiec- 
common  law.     But  it  did  not  follow  of  course,  that  the  Court  ^SSUi^afSom- 
is  obliged,  ex  debitojttstituB,  to  grant  informations  for  bribery  moa  Uw. 
at  elections  of  members  since  the  making  of  the  statute,  2  Geo. 
S,  which  inflicts  such  very  severe  penalties.    The  first  Abingdon 
Case  was  for  bribery  in  the  election  of  a  mayor;  an  offence  for 
which  there  was  no  extraordinary  remedy  provided  by  statute. 
In  the  second  case,  the  King  and  Thrale^  it  was  too  hastily 
concluded,  that  if  an  information  was  proper  to  go  for  the  one, 
it  was  much  more  proper  for  the  other,  which  is  a  *  still  greater  [    ^  384    ] 
offence.    I  am  confident,  that  if  that  case  had  been  fuUy  con« 
sidered  and  argued,  the  Court  would  have  required  a  very 
special  case  betore  they  would  have  granted  the  information. 
When  I  came  here,  I  thought  it  a  settled  point,  and  that  if  the 
fact  appeared,  the  information  had  always  gone  of  course.  The 
first  case  in  my  time  was  the  Windsor  Case.     That  also  went 
off.     And  the  present  is  the  first  that  was  ever  prosecuted  to 
effect;  which  has  brought  on  the  present  difficulty  of  giving 
judgment,  which  must  immediately  have  occurred  before,  if  ever 
any  criminal  had  been  before  brought  up  for  judgment.    As  it 
is,  the  Court  will  certainly  hereafter  lav  a  great  stress  on  the 
circiunstances  which  have  now  occurred,  in  future  motions  for 
informations  of  the  like  kind  (a).    We  have  not  the  least  doubt 
but  that  the  offence,  notwithstanding  the  statute,  still  remains 
an  offence  at  common  law.    It  is*proper  it  should  remain  so,  to 
prevent  a  collusion;  that  thb  offence,  which  is  of  deep  malig- 
nity, may  be  prosecuted  at  the  suit  of  the  King  for  the  pubhc 
benefit;  the  statute  remedy  being  only  recoverable  at  the  suit  And  luppoMd 
of  a  private  informer.    The  statute  itself  supposes  it  to  remain  |J^^1^^*"°*'^ 
punishable  at  common  law  by  the  words,  ^*  or  any  othertoise 
lawfully  convicted"  which  refer  to  some  other  proceedings 
than  those  which  the  statute  has  pointed  out.     Whether  the 
Court  will  ever  hereafter  grant  informations  for  this  offence, 
till  the  time  of  limitation  is  expired,  will  be  matter  of  future 
consideration.     There  may  sometimes  be  very  good  reasons  for 
granting  them  (6);  but  the  Court  for  the  future  will  exert  their 
discretion  only  upon  very  particular  circiunstances,  and  when 
the  case  is  well  considered.     For  the  present  case,  the  Court  Judgment  for 
has  an  eye  to  the  penalties  which  may  hereafter  be  recovered  ^^^  ^  ^^' 
in  the  punishment  now  set: — Which  was  six  months  impri-   *^"' 
sonment  for  the  agent,  Pitt;  and  three  months  for  Mead,  the 
voter. 

(o)  See  R.  ▼.  Robinson,  pott,  541.  (b)  See  anii,  294,  n.  (o). 
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Gould  v.  Jones. 

S.  C.  Bull.  N.  P.  286. 

Correspondent  Jn  the  trial  of  an  issue  out  of  Chancery,  before  Lord  Mans- 
d^  to^Sl*  fi^^^  C-  •'•^  **  *e  Sittings  m  Middlesex  after  Term,  it  was  dis- 
[  •  385  1  P^ted,  whether  the  name  of  one  William  Jones  sub*scribed  to  a 
profe  a  mui'a  declaration  of  trust  was  genuine ;  and,  to  prove  the  hand-writ- 
hand,  thoogfahe  hig  forged,  a  witness  was  produced,  who  had  frequ^itly  cor- 
hasneTersecn    responded  with  Jones,  but  had  never  seen  him  write.     And, 


I  write. 


upon  debate.  Lord  Mansfield  held  him  to  be  a  good  evidence, 
and  his  testimony  was  accordingly  admitted  (c). 


•(c)  It  appean  from  the  report  in  Bull. 
N.  P.,  that  Jones  was  a  person  residing 
abroad:  and  in  an  action  on  a  bond,  where 
to  prove  payment  a  receipt  was  produced, 
but  the  hand-writing  of  the  person  signing 
it  was  only  proved  by  a  witness  who  had 
received  letters  from  him,  but  had  never 
seen  him  write ;  and  it  was  contended  on 
the  authority  of  this  case,  that  such  evi  • 
dence  was  sufficient;  BvUer,  J.,  said, 
"  that  was  only  because  the  writer  lived 
abroad,  and  so  that  persons,  who  had  seen 
him  write,  were  out  of  the  reach  of  a  tuh- 
pcewa"  and  he  rejected  the  evidence; 
WilUt  V.  Singer,  Supp.  Vm.  Abr.  Evidenee 
(T.  b.  48).  But  dw  distinction,  it  seems, 
does  not  exist;  for,  Ingenenl*  where  it 


can  be  satis&etorily  proved  that  the  per- 
son, whose  hand-writing  is  in  (luestion, 
in  iact  wrote  letters  received  by  a  cotres- 
pondent,  that  is,  where  the  identity  of  the 
person  is  established,  such  correspoodent 
is  a  good  witness  to  prove  the  hand-writ- 
ing, although  he  never  saw  him  write; 
Lord  Ftrrenv.  hurley,  Fitsg.  195;  there 
indeed  Probyt,  J.  thought,  that  dus  me- 
thod of  proof  would  only  apply  in  cases 
where  the  party  resided  abroad ;  bat  Ld. 
Raymond  would  not  allow  the  distinction; 
Layer's  Ca.,  6  Harg.  St  Tr.  279.  S6e 
Stark.  Evid,  P.  iv,  651 ;  Wode  v.  Bnmgh- 
ton,  3  Yes.  &  B.  172 ;  K  v.  Cator,  4  Esp. 
N.  P.  C.  117;  Gmmey  w.  Langiand»,  5  B. 
&  A.  330. 


No  copy  of  ac- 
quittal need  be 
granted  by  the 
Court,  to  found 
an  action  for  a 


Morrison  v.  Kelly. 

At  the  Sittings  in  Middlesex  after  Term,  this  action  came 
on  to  be  tried,  being  for  a  malicious  prosecution  in  indicting 
the  plaintiff  for  keeping  a  disorderly  house.  To  prove  the  fact, 
the  clerk  of  the  peace  for  the  Westminster  Sessions  attended 

maUcious  prose-  ^^  the  original  record  of  the  acquittal 

S^fcto^.""  Norton,  Solicitor-General,  objected,  that  there  ought  to  be 
a  copy  of  the  record  granted  by  the  Court,  before  which  the 
acquittal  is  had,  in  order  to  ground  an  action  for  a  malicious 
prosecution.  But  it  was  ruled  by  Lord  Mansfield^  that  though 
this  is  necessary,  where  the  party  is  indicted  for  felony  (c(),  yet 
the  practice  is  otherwise  in  case  of  misdemesnors  {e). 


(d)  Holt,  C.  J.,  laid  it  down,  that  a  pri- 
soner in  a  case  of  felony  cannot  have  a  copy 
of  the  record  of  acquittal,  without  leave 
of  the  Judge ;  Groenveli  v.  Burrell,  1  Ld. 
Raym.  253 :  and  by  an  order  made  16  C. 
II,  at  the  Old  Bailey,  no  copies  of  any  in- 
dictment for  felony  shall  be  given  without 
special  order;  "  for  the  late  frequency  of 
actions  against  prosecutors  (which  cannot 
be  without  copies  of  the  indictments)  de- 
terreth  people  from  prosecuting  for  the 
King  upon  just  occasions;"  Kelyng.  3,  pi. 
7;  8  Bla.  Comm.  126  act.;   Brangan'e 


Ca.,  1  Leach,  Cr.  Ca.  27,  A.  D.  1749, 
emUra;  where  WiUee,  C.  J.,  said,  <*  that 
by  the  laws  of  this  realm,  every  posoner, 
upon  his  acqmttal,  had  an  undoubted 
right  and  title  to  a  copy  of  the  record  of 
such  acquittal,  for  any  use  he  might  tliink 
fit  to  make  of  it*'  If  a  copy  of  an  indict- 
ment for  felony  be  surreptitiously  obtained 
without  an  order  from  the  Court,  arjlat  of 
the  Attorney -General,  it  will  be  admitted 
in  evidence;  Leggaitv,  ToUervey,  14  Bast, 
302 ;  Jordan  v.  Xewis,  Id.  305,  n.  (a), 
2  Stra.  1122,  S.  C,    So  a  priaoner  is  not 
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entitled  to  a  cepy  of  Us  Indictment  in  orw  Ibr  nMemenion  by  the  Attorney  or  80-      Morrisoii 

der  to  prepare  a  plea  of  atUr^fou  acquit ;  lidtor-Oeneral,  the  party  proaecuted  shall  «. 

but  the  Court  will  direct  it  to  be  read  OTer  have  a  copy  of  the  indictment  free  of  ex-  Kbllt 

slowly;  VmierwmVi  Ca.,  %  Learh,  Cr.  pence.  ^ 

Ca.  711.  (e)  S.  V.Emu^,  Pkmp$,  S  Selw.  N.  P. 

By  7  W.  3,  c.  3,  s.  1,  persons  indicted  952,  (ed.  1812).    So  a  defendant  is  entl- 

for  high  treason  or  misprision  thereof  shall,  tied  to  a  copy  of  a  conTiction  by  a  magis- 

at  their  own  expence,  have  a  copy  of  the  trate,  In  order  to  defend  himself  against  an 

indictment  delivered  to  them,  five  days  at  actiOD  for  the  same  oflhnce ;  Jt  v.  Afidfaai, 

least  before  their  trial,  to  enable  them  to  3  Burr.  1720.    See  also  ^mw  v.  BmHnek, 

make  their  defence.    And  by  60  Geo.  3  2  Brod.  &  B.  130,  146;  4  J.  B.  Mo.  563, 

and  1  Geo.  4,  c.  4,  s.  8,  in  prosecndoos  &C.,-andJt.v.Dr.iWii«tf,«ite,39,n.(/). 


MICH.  TERM,*^  Geo.  UI.  1762.— K.  B.  [     386     ] 


Thb  King  r.  Ward. 

]N  ORTONy  SoBcitor-General,  moved  for  a  habeas  corpus  to  Uaheai  corpiu 
Mrs.  Ward,  to  bring  in  the  body  of  Elizabeth  Vernon,  an  ui-  f«>r  detaining  a 
fant  under  twenty-one,  who  had  eloped  fromher  father,  and  lived  ^^  Sl^&thS^ 
at  Mrs.  Ward's  house,  who  was  her  aunt,  and  was  suspected  and-mie&r  in-^ 
to  be  going  to  Scotland,  with  the  privity  of  Mrs.  Word,  in  fon"«ti«n  nid. 
order  to  marry  an  Irish  officer;  Mrs.  Ward  having  not  only 
refused  to  restore  Miss  Vernon  to  her  father,  but  also  kept  her 
from  him  by  force. 

Per  Lord  Mansfield,  C.  J.,  ei  Cur. — ^Take  your  habeas 
corpus,  and  let  Mrs.  Ward  shew  cause  why  an  information 
should  not  be  filed  against  her  (a). 

(a)  See  Matk'i  C*,,pott,  805}  WatmtaCt  Ca.,  pnt,  1804. 


The  Kino  v.  Hart. 

Oust  moved  for  a  new  trial.    It  appeared,  that  Mary  Je«  Expuinon  fit» 
rom,  the  prosecutrix,  was  a  quaker;  but,  being  less  ri^d  than  aquaker'tmeet- 
the  rest  of  her  sect,  the  brethren,  accordmg  to  their  usual  ^  "^  JJ^^ 
discipline,  first  admonished  her  for  frequenting  balls  and  con-  ^^^  ^ot  a  ^ 
certs;  then  sent  deputies  to  her,  and  lastiy  expelled  her;  UheL 
and  entered  as  a  reason  in  their  books,  **  For  not  practising 
''  the  dutv  of  self-denial."    This  was  signed  by  the  defendant) 
their  clerk.    The  prosecutrix  sent  her  maid  for  a  copy  of  the 
entry,  which  was  delivered  to  her  by  the  defendant,  and  was 
the  only  act  of  publication  proved.     She  thereupon  moved 
the  Court  for  an  information  for  a  Ubel,  which  was  denied: 
^whereupon  she  preferred  an  indictment,  wUch  was  found  at  [    ^387    ] 
Nottingham  Sessions,  and  removed  into  B.  R.  bv  certiorari, 
and  tried  at  last  Nottingham  Assizes  before  Mr.  Justice  CUve, 
who  left  it  to  the  jury,  and  they  brought  in  the  defendant 
guilty*     It  was  argued  to  be  irregular  to  leave  it  at  all  to  the 
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Tab  Kiho      mry,  upon  such  an  evidence  only  of  publication ;  5  Mo4«  167  (b)» 

«•  But  as  the  Judge  was  dissatisfied  with  the  verdict,  the  whole 

Hart.        transaction  being  merely  a  piece  of  discipline  (in  which  the 

Court  strongly  concurred),  tney  for  that  reason  granted  the 

new  trial,  in  the  first  instance,  without  anv  rule  to  shew  cause; 

Serjeant  Hemt  having  attended  to  watch  the  motion  on  the 

J  art  of  the  prosecutrix,  and  confessed  the  dissatisfaction  of 
ustice  CUce  at  the  verdict  (c). 

(6)  It  waa  fully  ooiuidered  what  acta     referred  to.    S^  Baldwm  t.  Elpkimttcm, 
amount  to  a  publication,  in  JL  ▼.  Burdtti,     pott,  1037. 
4  9.  &  A«  95,  where  aU  the  authoritiea  are         (e)  Bac.  Abr.  LUkI,  (A)  2. 


Bird  v.  Randall.    {S.  C.  Ante,  873.) 

So  acdon  lies  XHIS  case  Was  again  argued  by  Norton,  Solicitor-General,  for 
aermt^from  his  plaintifF,  and  Morton  for  defendant,  who  argued,  that  if  this 
matter,  who  has  action  would  lie,  actious  would  lie  for  seduction  during  the 
PJ*^^"*^^y  whole  time  originally  specified  in  the  articles,  and  yet  nobody 
artidea^for^teav'  ^^^  ^^  °^^  guilty  of  seduction,  as  the  service  is  at  an  end  by 
inghim.  agreement.     And  he  cited,  Cro.  Eliz.  237;  Hutt.  98;  Cock 

and  Jenner,  Hob.  66. 

Lord  Mansfield,  C.  J. — ^There  are  two  questions  in  this 
case;  1st.  Whether  in  case  the  100^.  had  been  actually  paid 
to  the  plaintiff  before  the  commencement  of  this  action,  he 
could  then  have  maintained  it.  ^ly.  Whether  the  payment 
of  it  after  the  commencement  of  this  action,  and  before  the 
trial,  makes  any,  and  what,  difference. 

1st.  In  respect  to  the  first,  we  must  consider  the  true  con- 
struction of  all. articles  guarded  with  a  penalty.  Upon  these 
there  are  two- remedies  to  be  pursued  at  the  option  ofthe  party 
injured.  He  may,  as  often  as  the  articles  are  broken,  have 
toties  quoties  an  equitable  relief  upon  the  footing  of  the  articles 
themselves,  for  a  partial  breach  of  contract.  If  the  servant 
absents  himself  a  week  or  a  month,  the  master  may  recover  a 
proportionable  satisfaction  in  damages.  But  there  b  besides 
r  •^««  1  ^^^^^'^^^  remedy  given  in  terrorem,  by  way  of  punishment, 
L  <^o*'  J  beyond  the  value  ofthe  injury  done,  and  *thereK)re  called  a 
penalty.  It  carries  with  it  a  more  than  equitable  satisfaction 
given  to  the  party,  who  will  rigorously  insist  upon  it.  This 
gives  rise  to  many  suits  in  equity,  to  relieve  against  the  penalty. 
And  when  equity  considers  it  only  as  a  security  to  enforce  the 
performance  of  the  thing,  it  will  relieve  against  it ; — when,  as  a 
rigorous  punislunent,  it  will  not  then  interpose.  But  when  a 
man  once  takes  the  penalty,  he  totally  discharges  the  other 
party  from  any  future  obligation,  and  has  recovered  all  that  he 
can  ever  claim  imder  the  articles.  The  articles  are  gone,  and 
absolutely  determined.  In  the  present  case  the  master  has 
elected  the  penalty;  the  servant  cannot  return  again;  and 
therefore  there  is  a  total  end  of  the  articles  as  between  the 
master  and  servant.    As  to  the  seduction,  a  bare  solicitation  to 
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leave  the  master  is  doubtless  no  cause  of  action.  It  is  the  ac- 
tual  injury  sustained,  that-  grounds  the  suit.  For  the  servant 
may  be  unable  to  pay  the  damages,  and  therefore  the  law  sub- 
jects the  seducer.  But  here  there  is  no  injury  remaining :  The 
whole  is  done  away  by  the  exaction  of  the  penalty:  Otherwise, 
it  would  be  adding  to  the  penalty  beyond  the  agreement  of  the 
parties.  The  penalty  is  the  stated  ground.  Whoever  takes 
another  man's  servant  under  fetters,  always  estimates  what  he 
must  pav  for  the  purchase  of  such  service,  and  virtually  deducts 
it  out  ot  the  servant's  wages*  He  computes,  that  without  pay- 
ins  such  a  penalty  he  could  afford  to  give  the  servant  more; 
if  he  pt^s  It,  he  must  rive  him  less.  Therefore,  we  are  all 
clear  of  opinion,  that,  if  the  100^.  had  been  paid  before  the  ac- 
tion brought,  no  action  could  possibly  lie  against  the  present 
defendant. 

^ly.  As  to  the  second  point :  There  is  no  analogy  between 
this  case  and  actions  upon  trespasses  or  joint  contracts.  Tres- 
passers are  all  equally  principals.  In  joint  contracts  all  are 
bound  to  answer  in  soKdum,  and  the  party  may  take  out  execu- 
tion against  one  only,  and  have  only  one  satisfaction.  They 
are  also  formal  precise  actions,  which  are  stricti  juris.  This 
is  an  action  upon  the  case,  which  I  have  often  observed  is  al- 
most equivalent  to  a  bill  in  equity.  Whatever  appears  upon 
the  trial  that  takes  awav  *the  equity,  will  take  away  the  re- 
medy (</).  The  plaintiff  must  recover  out  of  the  justice  of  his 
case.  As  at  the  trial  it  appeared  that  the  money  had  been 
paid,  therefore  the  action  appeared  to  have  been  brought 
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(d)  A  matter  of  defence  arising  after  the 
commencement  of  the  action,  and  before 
plea  pleaded,  cannot  be  taken  advantage 
of  on  the  general  issue ;  and  if  pleaded,  it 
cannot  be  pleaded  generally  with  a  prayer 
of  judgment,  ''  if  the  plaintiff  ought  to 
hare  or  maintain  his  action ;"  but  it  should 
be  pleaded  in  the  nature  of  a  plea  jmit 
darrein  eonHmumce,  and  pray  Judgment, 
"if  he  ought  fitrther  to  maintain  his  ac- 
tion :"  if  such  matter  arises  after  plea 
pleaded,  then  it  is  the  sulject  of  a  plea 
fntU  darrein  conthmanee.  For  actio  rum 
goes  to  the  commencement  of  the  action, 
and  not  to  the  time  of  pleading :  though 
the  contrary  was  held  by  Ld.  Manafield  in 
Sumwm  ▼.  MmOague,  1  Doug.  106.  A 
plea  of  set-off,  that  the  plaintiff  was  in- 
debted at  the  time  of  die  plea  pleaded  b 
bad;  it  should  sUte,  that  he  was  indebted 
at  the  commencement  of  the  action:  and  . 
BnOer^  J.,  said,  that  a  judgment  recovered 
after  action  brought  and  before  plea  plead- 
ed, could  not  be  pleaded  by  way  of  set-off; 
Bcane  ▼.  Protser,  3  T.R.  186.  If  a  plain- 
tiff become  alien  enemy  after  the  com- 
mencement of  the  action,  but  before  plea 
pleaded,  that  &ct  ought  to  be  Uken  ad- 
vantage of;  in  strictness,  by  a  plea  in  the 
nature  of  a  plea  pmt  darrein  continnance ; 
Le  Bret  v.  Papist,  4  Bast,  502:  but  in 


that  case,  the  Court,  looking  at  the  whole 
record,  gave  Judgment  for  the  defendant. 
Yet  a  bankrapt's  certi6cate,  allowed  after 
the  filing  of  the  plaintiff's  bill,  and  before 
plea  plcAded,  is  evidence  to  support  the 
general  plea  of  bankruptcy,  i.  e.  where  the 
bankruptcy  arises  before  action  brought; 
Harrii  v.  Jamee,  9  East,  82.— See  also 
Khmear  v.  Tarrant,  15  East,  622;  Toteer 
V.  Cameron,  6  East,  413,  as  to  pleading 
bankruptcy.  Where  the  provisional  as- 
signee of  a  bankrupt's  estate  conunenced 
an  action,  and  the  estate  was  then  assigned 
by  him  to  new  assignees  after  the  issuing 
of  the  UUitat,  but  before  declaration,  and 
the  defendant  pleaded  the  general  issue; 
it  was  held  that  such  assignment  was  no 
answer  to  the  action  upon  that  plea :  but 
the  Court  intimated  that  it  might  have 
been  {beaded  specially.  And  Abbott,  C.  J., 
said:  "The  rule  is,  that  the  plaintiff  shall 
recover,  where  the  general  issue  only  is 
pleaded,  if  it  appear  that  he  had  a  cause  of 
action  at  the  time  of  issuing  the  writ;" 
Page  V.  BoMier,  4  B.  &  A.  345.  So  co- 
verture arising  after  the  writ  issued  cannot 
be  given  in  evidence,  but  must  be  pleaded 
in  abatement;  Morgan  v.  Painter,  6  T.  R. 
265.  See  also  Hutt  v.  Pickertgill,  1  Brod. 
&B.282;  3B.  Mo.  612,  S,C. 


Btt0        against  conscienoe.    There  waa  a  ooUaaioii  in  the  lying  by. 
*-  iUfter  judffment  against  Burford^  before  he  receives  the  money, 

rawdall.  Yxe  brings  his  action  against  Randall ;  and  after  having  brought 
the  actioni  then  he  receives  the  money.  Suppose  a  man  brings 
an  action  on  the  case  for  goods  sold,  and  two  days  after  brmging 
it  he  receives  the  money;  I  should  have  no  doubt,  if  this  ap- 
peared at  the  trial,  that  he  should  not  recov^.  We  are  all 
therefore  of  opinion,  that  this  circumstance  has  made  no  dif- 
ference in  the  case.  The  Court,  on  motion,  would  have  stop- 
ped the  action  (^),*on  shewing  the  money  paid. 
Pastea  delivered  to  the  defendant,,  with 

Judgment  of  nonsuit  thereupon. 

{t)  Where  A.  &  B.  recoTercd  id  lepa*  whom  the  other  bad  recoTered  in  die  fiir- 
rate  actions  for  libel,  against  two  persons  mer,  the  Court  would  not  interfere  in  a 
concerned  in  the  same  publication;  and  summary  way,  to  stay  the  latter  proceed- 
then  commenced  fresh  actions  againtt  the  ings ;  MaHm  ▼.  Knmtd%,  2  Bos.  ft  P.  69. 
same  parties,  each  suing  that  party  agvnst 


The  Governor  and  Company  for  smelting  Lead  v.  Richard- 
son and  Others. 

S.  a.  8  Burr.  1341. 

Lead  mines  not  TRESPASS  for  taking  their  goods.  On  not  guilty  pleaded, 
wfaMbk  to  the  verdict  for  plamtiffs  on  this  special  case :  That  plaintiffs  were 
lessees  of  certain  lead-mines  in  Aldstone  in  Cumberland  under 
Greenwich  Hospital^  rendering  for  rent  a  certain  portion  of  the 
ore  acquired.  The  mines  were  worked  by  their  servants^  but 
the  plaintiffs  never  resided  in  Aldstone.  That  for  six  years 
past  the  profits  to  Greenwich  Hospital  were,  at  an  average, 
1900/.  per  annum;  but  the  profits  to  the  adventurers  were  ca- 
sual and  uncertain,  nor  did  it  appear  on  the  trial  whether  they 
made  any  profits  or  not.  That  lead-mines,  in  the  north  of 
England,  have  never  been  rated  to  the  poor  till  three  or  four 
years  ago,  when  a  few  were  rated.  That  the  poor  have  in- 
creased in  this  parish  by  means  of  working  the  said  mines. 
That  a  rate  was  made  at  Christmas,  1760,  in  which  the  plain- 
tiffs were  assessed,  and  refused  payment;  whereupon  a  distress 
was  made,  for  which  this  action  was  brought  against  the  over- 
seers, and  the  justices  who  granted  the  warrant.  The  question 
upon  the  whole  was,  whether  the  plaintiffs  were  liable,  in  re- 
spect of  the  said  lead-mines,  to  be  rated  to  the  relief  of  die 
poor. 
[  ♦890  ]  *  Morton  for  defendants  arsued,  that  coal-mines,  which  are 
expressly  named  in  stat.  43  Eliz.  as  rateable  to  the  poor,  are 
put  for  example  only,  and  intended  to  extend  to  other  property 
of  a  similar  nature  (/). 

But  by  the  Court,  Lord  Mansfield,  C.  J.— The  question 
only  ties  upon  the  occupation  under  the  statute:  inhabitancy  is 
out  of  the  case.  If  any  species  of  property  is  omitted  out  of 
the  statute,  the  Court  cannot  extend  it  on  reasons  or  argiunents 

(/)  See  IM.  &  S.  616,  per  Lord  mknbonm^h. 
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ab  ineonvementi.  It  must  depend  on  the  words  of  the  statute, 
whidf  only  mentions  coal-mines  (^)*  If  it  had  not  meant  to  ex- 
cept others,  it  would  have  said  m  general,  "mines."  There 
might  be  a  reason,  why  the  Legislature  might  only  name  coal- 
mines. Other  mines  are  of  a  pecidiar  nature,  and  governed  by 
particular  laws*  The  occupier  of  mines  is  quite  diflferent  from 
the  owner  of  the  soil ;  and  there  is  a  difference  between  the 
bare  worker  under  ground,  and  the  lessee  of  land  in  which 
mines  may  be  situated.  Such  lessee  may  certunly  be  rated  in 
respect  of  the  land.  In  Cornwall  there  never  was  a  supposition 
that  mines  are  rateable. 

Dbmnison,  J.,  accord.    Foster,  absent. 
^  WiLMOT,  J. — ^In  Stat.  SI  Eliz.  (h)  as  to  cottages,  the  act  spe- 
cifies cottages  erected  near  coal-mines,  and  other  mineral 
works;  which  shews,  that  when  other  mines  are  intended  to 
be  included,  they  are  particularly  mentioned. 

Posiea  delivered  to  the  plaintiffs  (i). 


(g)  A  ooti  muie  becoming  onproduo- 
tire,  and  ceaiiog  to  be  worked,  ii  not  rmte- 
aUe,  although  the  lessee  be  bound  still  to 
pay  the  retenred  rent;  R,  t.  Bedwortkf  S 
East,  387.  But  it  is  lateabk  althoc^h 
worked  at  a  loss;  B,  t.  Parroi,  5  T.  R. 
593. 

(*)  C.  7,  s.  4. 

(0  See  the  obeenratioos  cKLamrmtee,  J., 
«n  this  case,  in  3  Bast,  167.  So  bon 
mines  are  not  rateable ;  R.  t.  Cwmmghmm, 
5  East,  478.  But  the  lessee  under  the 
Crown  of  lead  mines,  as  rateable  for  the 
profits  from  lot  and  cope,  which  are  duties 
paid  him  by  the  adventurer  wttliout  any 
risk  to  him;  Rowlt  r,  Gell,  S  Cowp.  451. 
So  are  persona  entitled  to  t<^-tin  and  iarm* 
tin,  for  the  same  reason;  IL  ▼.  SL  dgnes, 
a  T.  R.  480.  So  are  the  lessees  of  the 
lord  of  the  manor's  lot,  toll,  or  freesharo 
of  caUmine ;  it.  ▼.  Baptitt  Mill  Omp.  1 
M.  &  S.  612;  as  oocuplers  of  land,  though 
not  actually  resident  So  where  the  owner 
of  the  soil  TCserred  ooe-eig^  phare  of  tin. 


dn-ore,  Ac,  the  same  bdng  picked,  made 
merchantable,  and  fit  to  be  smdted,  to 
be  paid  in  ore  or  in  money,  and  he  had 
received  it  in  money:  he  was  held  liable 
to  be  rated  for  this  eighth  share  as  an  oc- 
cupier of  land,  conformably  to  the  cases  of 
Bowls  ▼.  GeO,  and  R.  t.  BapHtt  MW  Com- 
pm^S  R.  V.  A.  JuMtell,  6  B.  &  A.  608,  1 
D.  &  R.  351.  But  a  uon-reddent  lessor 
of  lead  mines  is  not  rateable  for  the  rent, 
whatever  question  might  arise  as  to  a  cer- 
tain quantity  of  ore  reserved;  JL  v.  Bishop 
of  Aodbcffer,  IS  Bast,  353 ;  R.  v.  Wtlbank, 
4  M.  &  S.  S22,  S.  P.  Neither  is  the  owner 
of  lead  ore  rateable  in  respect  of  duty-lead 
reterved  in  u  letue,  being  one-fifth  of  the 
lead  to  be  smelted  from  the  ore,  the  re- 
servation being  conddeved  in  the  nature  of 
a  rent;  R.  v.  Earl  of  Po^frtt,  5  M.  ft  S. 
18S,  where  Ld.  BlkHbonmgh  delivered  an 
elaborate  judgment  upon  the  rateability  of 
mines.  But  lime-works,  R  v.  Alherhtrjf^ 
1  East,  534;  and  slate-works,  R,  v.  Wgoi- 
kmd,  a  East,  164,  are  rateable. 


890 

Lead  Coup. 

V. 

RlCHARDBON. 


Price  v.  Nbal. 

&  C.  3  Burr.  1354. 

OaSE  for  money  had  and  received  for  plaintiff's  use:  On 
nonasgumpHi  pleaded,  verdict  for  plaintiff  on  this  special  case. 
A  biU  of  40/.  was  drawn  in  tne  name  of  one  Sutton  on 
the  plaintiff,  dated  22d  November,  1760,  which  in  the  course 
of  trade  was  indorsed  to  the  defendant  for  a  valuable  con- 
sideration, and  notice  of  it  left  at  plaintiff's  house  tiie  d|av 
it  became  due.  Plaintiff  sent  his  servant  to  take  up  the  bill, 
who  did  so,  and  paid  the  money.  A  second  bill  was  drawn, 
♦1st  February,  1761,  on  plaintiff,  in  the  same  name,  which  [  ♦SQl  ] 
pkintiff  accepted,  and  wrote  an  order  thereon  for  his  banker 
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PucB        to  pay  it(^);  and  being  so  accepted,  it  was  indorsed  to  the  de^ 
*•  fendant  for  a  valuable  consideration,  and  was  paid  by  such 

'^'"  '  order  of  the  plaintiff.  It  appeared  afterwards,  tnat  both  bills 
were  forged  by  one  Lee,  who  was  since  hanged  for  other  for- 
geries. The  defendant  acted  innocently  and  bond  fide ^  without 
the  least  privity  or  suspicion,  and  paid  the -full  value  of  both 
bills.  The  question  was,  whether  the  plaintiff  can  recover 
back  from  the  defendant  the  money  paid  on  the  said  bills  or 
either  of  them. 

The  counsel  for  the  plaintiff  cave  up  the  accepted  bill,  on 
the  authority  of  Jenys  and  Fonder,  Tr.  2  Geo.  2,  Stra.  946, 
where  it  is  held,  that  proof  of  forgery  shall  not  be  admitted 
on  behalf  of  the  acceptor  of  a  bill,  because  it  would  hurt  the 
negotiation  of  paper  credit;  unless  a  difference  could  be  al- 
lowed as  to  the  admission  of  evidence  on  a  trial,  and  the  de- 
termining the  la,w,  after  the  fact  is  settled  (Z).  As  to  the  first 
bill,  which  was  never  accepted,  they  insisted  the  case  was  dif- 
ferent. No  credit  had  been  given  to  that  bill  by  an  accept- 
ance ;  therefore  the  same  inconvenience  would  not  follow. 

Per  Cur. — ^This  is  an  action  for  money  had  and  received ; 
the  candictio  indebiti  in  the  Roman  law(in);  the  most  liberal 
species  of  actions  on  the  case.  If  a  man  pays  money  bondjlde 
due,  after  the  statute  of  limitation  has  run  upon^  it,  or  pays 
money  fairly  won  at  play,  it  will  not  lie  to  recover  it  back.  It 
will  lie  if  paid  on  a  mistake,  or  without  consideration,  and  the 
like.  In  the  present  case,  nobody  knows  the  hand  of  the 
drawer  but  the  plaintiff.  The  first  bill  is  taken  up  by  him ; 
the  second  is  accepted  by  him,  before  it  comes  to  the  defend- 
ant. The  negligence  in  the  plaintiff  is  greater  than  can  pos- 
sibly be  imputed  to  the  defenaant.  Where  the  loss  has  fallen, 
there  it  must  lie.  One  innocent  man  must  not  relieve  himself 
by  throwing  it  on  another  («). 

Postea  delivered  to  the  defendant,  with  judgment  of  nonsuit 

(k)  See  Stat  1  &  2  O.  4,  c.  78.  lud  that  it  was,  he  cannot  afterwards  set 
(0  "  When  a  bill  is  presented  for  ac  •  up  as  a  defence,  that  the  acceptance  so 
ceptance,  the  acceptor  only  looks  to  the  written  was  a  foigery ;  Leaeh  v.  BmdM- 
hand-writing  of  the  drawer,  which  he  is  nan,  4  Esp.  226. — See  Bayley  on  Bills, 
afterwards  precluded  from  disputing;  and  217  (ed.  1813). 
it  is  on  that  account  that  an  acceptor  is  (m)  jfnte,  220. 
liable,  even  though  the  bill  be  forged :"  (n)  This  dedsion  was  recognised  by 
per  BnlUr,  J.  hi  SmUh  v.  CheMter,  1  T.  R.  BuUer,  J.,  2  Doug.  640.  See  Moses  t. 
654.  So  where  an  acceptor,  on  a  bill  be-  Maepherkm,  ante,  219 ;  Farmer  ▼.  Arm- 
ing shewn  to  him,  and  being  asked,  whe-  del,  pott,  824 ;  Jaques  v.  GoUghtly,  pesl, 
'  ther  tha  acceptance  was  his  hand- writing,  1073. 


[     892     ]  The  King  v.  Parsons  et  AL 

On  informatioii  1  HE  defendants  were  convicted  on  an  information  for  a  con- 
S» fictrf»[l.  spiracy  to  take  away  the  character  of  one  Kempe,  and  accuse 
epiring  need  not  ^™  of  murder,  by  pretended  conversations  and  conununica- 
bo  prored,  but  tions  with  a  ghost,  that  conversed  by  knocking  and  scratching 
maybeeonected  in  a  place  called  Cock-lane.     When  thby  were  brought  up  for 
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judgment.  Lord  Mansfield^  who  tried  the  information^  declared, 
that  he  had  directed  the  jury,  that  there  was  no  occasion  to 

i)rove  the  actual  fact  of  conspiring,  but  that  it  might  be  col- 
ected  from  collateral  circumstances  (o) ;  and  should  be  glad  to 
know  the  opinion  of  his  brethren,  whether  he  was  right  in  such 
direction.     Quod  nemo  negavit. 

Judgment  respited  till  next  Term.    [Poat,  401,  S.  C] 
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* V ' 

from  other  cir« 


(o)  So  where  the  defendants  had  sere- 
rally  bribed  the  prosecutor's  apprentices  to 
pat  grease  into  his  cards,  he  being  a  card- 
maker,  their  being  all  of  one  family,  and 
concerned  in  card-making,  was  held  evi- 
dence of  a  conspiracy ;  R.  v.  Cope,  1  Stra. 
144.  If  a  banker  permit  money  to  be 
lodged  with  him,  to  be  paid  over  for  cor- 
ruptly procuring  an  appointment,  he  may 
be  indicted  for  a  conspiracy  along  with 
those  who  are  to  procure  the  appointment ; 
J2.  T.  PoUman^  2  Camp.  238.  "  If  a  ge- 
neral conspiracy  exist,  you  may  go  into 
general  evidence  of  its  nature,  and  the 
conduct  of  its  members,  so  as  to  implicate 
men  who  stand  charged  with  acting  upon 
the  terms  of  it,  years  after  those  terms 
have  been  established,  and  who  may  re- 


side at  a  great  distance  from  the  place 
where  the  general  plan  is  carried  on:" 
per  Lord  Kenyan,  in  12.  v.  Htummond,  2 
Esp.  N.  P.  C.  718.  So  on  an  indictment 
against  certain  persons  for  conspiring  to 
cause  thems«»Wes  to  be  believed  to  be  persons 
of  substance,  evidence  may  be  given  of  va- 
rious instances  of  fidse  representation ;  for, 
as  Lord  EHenbcfnmgh  observed,  it  is  an  in- 
dictment for  a  conspiracy  to  carry  on  the 
business  of  common  cheats,  and  cumulative 
instances  are  necessary  to  prove  the  of- 
fence ;  A.  V.  Roberts,  1  Camp.  399.  And 
see  Jt  ▼.  JZoMmom,  1  Leach  C.  C.  87 ;  Jt 
T.  De  Berenger,  8  M.  &  S.  67 ;  /L  v.  Hen- 
ry Hunt,  3  B.  &  A.  566 ;  R.  v.  Rispal, 
ante,  368. 


Trott,  who  as  well,  &c.  r.  Welch  and  Swann. 

SL  C,3  Burr.  1857. 

A.CTION  for  200/.  by  a  custom-house  officer  against  the  de- 
fendant, for  having  prohibited  goods  in  his  custody,  upon  stat. 
26  Geo.  2,  c.  21,  s.  3,  and  a  subsequent  proviso,  s.  7,  *^  That 
'*  if  the  officer  neglects  or  refiises  to  prosecute  with  effi^ct, 
*'  within  one  month,  any  common  informer  may.**    Defendant 

})lead8  a  judgment  recovered  against  him  by  a  common  in- 
brmer.  Plaintiff  replies  (by  protestation,  that  this  was  a  co- 
vinous judgment)  that  he  brought  his  acdon  within  a  month 
after  condemnation  of  the  goods.  Demurrer  and  joinder  therein. 
N.  B.  The  seizure  was  uie  2d  of  May ;  the  mformation  the 
22d;  the  condemnation  on  the  18th  of  November. 

The  Court  held  it  to  be  very  clear,  that  the  month  men- 
tioned in  the  statute  must  be  referred  to  the  time  of  condemna- 
tion, provided  due  diligence  be  used  by  the  officer  in  laying 
'  the  information,  which  he  had  done  in  the  present  case.  This 
attaches  the  right  of  action  in  himself,  ^y  any  other  con- 
struction the  statute  would  be  shamefully  evaded. 

Judgment  for  the  plaintiff. 


Limitation  of  ac- 
tion to  one 
month  in  stat 
26  Geo.  3,  c.  31, 
for  proliibited 
goods,  must  be 
after  condemna- 
tion, provided 
due  diligence  be 
used. 
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Hunt  r.  Cox. 

S,  C.  3  Burr.  1360. 

Sehefaeioi        ^  Scire  focifu  was  sued  out  against  the  defendant's  bail,  vix. 
bl^Md^Slter  Milner  and  Miles,  tested  June  23d,  and  returnable  June  30. 
%  cm.  90.  Urt-    It  was  left  at  the  sheriff's  office  the  25th  of  June,  and  the  same 
iumti,  though    ^j^y  a  warrant  issued :  but  it  was  not  served  on  Milner  till  the 
"^Jh^lfL     P*  "^  ^^®  evening,  and  not  on  Miles  tiU  the  SOth,  being  the 
shortnen  of  no-  last  day  in  Term.     No  ca.  sa.  was  returned  and  filed  in  the 
tice  tothehaUis  office  tul  after  1st  Julv,  as  in  strictness  it  ought  to  be,  before 
immatena].        ^^^  proceedings  are  had  against  the  bail.    The  bail  surren- 
dered their  principal  after  the  rising  of  the  Court  (p),  on  the 
last  day  of  the  Term,  rt«.  June  the  30th.     And  now  Morton 
moved,  that  an  exoneretur  might  be  entered  on  the  bail-piece, 
and  proceedings  stayed  against  the  baiL 

Norton^  Sohcitor-General,  shewed  for  cause ;  that  a  return 
of  scire  fed^  or  two  nichils,  on  scire  facicUt  was  a  sufficient 
ground  to  proceed  against  the  bail.  If  the  Court  should  en- 
quire into  length  of  notice,  &c.  motions  of  this  sort  would  be 
infinite.  On  the  18  th  of  June,  a  non  est  inventus  was  returned 
on  the  ca.  sa*,  and  lodged  in  the  office.  If  duly  lodged,  it 
may  he  filed  at  any  time.  In  strictness,  the  bail  ought  to  ren- 
der the  principal  mimediately  after  the  judgment :  but,  in  fa- 
vour of  Dail,  it  has  become  the  practice  to  sue  out  a  ca.  sa. 
first,  in  order  to  shew  that  the  plaintiff  means  to  proceed  against 
the  body  rather  than  the  land  or  goods.  This  ca.  sa.  is  the 
proper  notice  to  the  bail,  though  they  have  till  the  return  of 
the  sdre  facias  to  bring  in  the  principaL  The^ii^  of  the 
return  is  immaterial,  being  only  for  the  satisfaction  of  the  Court. 
Had  the  bail  pleaded  this  matter  (as  they  ought  to  have  done, 
and  hot  brought  it  on  in  this  sununary  way  by  motion),  we 
might  have  filed  it  before  replication,  and  men  have  repUed 
it  {q).  In  Wyke  and  SatehweU{r),  the  bail  of  Moravia,  P.  21 
Qeo.  2,  a  motion  similar  to  the  present ;  Lutw.  1273,  was  cited 
to  shew,  that  no  sdre  fadas  can  issue  till  the  ca.  «€»•  is  re- 
tumed;  but  in  that  case,  it  being  returned  in  due  time,  and 
being  regularly  lodged  with  the  sheriff,  though  not  actually 
filed,  the  Court  de<£ured,  that  such  omission  oi  ^ling  was  not 
an  irregularity  sufficient  to  set  aside  the  proceedings. 
[  ♦394  ]  ♦Lord  Mansfield,  C.  J. — ^The  filing  is  mere  matter  of 
form.  • 

Dennison,  J. — ^The  practice  has  been  long  settled.    The 

(p)  In  K.  B.  by  bill,  the  bail  thould  2  H.  Bla.  593.    And  in  C.  P.  the  Court 

surrender  the  principal  before  the  rising  ordered  the  hour  of  the  day  or  true  time 

of  the  Court,  on  the  return  day  of  the  se«  of  the  surrender  to   be  entered   by  the 

cond  scire  faeiat,  or  of  the  first,  where  it  filacer,  that  it  might  appear,  whether  the 

k returned;  Wilmorey.Clerk,lLd.fLaym.  surrender  was  made  before  or  after  the 

156;  jtwm.  6  Mod.  238  ;  Anon.  8  Mod.  rising  of  the  Court;    Ling  t.   Wcodjftr, 

340 :  and  by  original  or  in  C.  P.  on  the  Barnes,  69. 

quarto  die  poti,  tedenU  cnrid  ;  SImmomda  (q)  But  see  Dudley  t.  SMcee^  pott,  1 183. 


T.   MiddUton,   1  Wils.  270;   BaiUeif  t.  (r)  Perhaps  Ban  y.  SaUktMli,  2  Stia. 

Smeaikman,  |  Burr.  2134 ;    Deruley  y.      813. 
Dekmd,  Barnes,  82 ;  Lardnory.  Bauage, 
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ea.  $a.  must  lie  so  long  in  the  of&ce.    BoUi  the  return  and  the         Hum 
filing  are  mere  matter  of  form.     If  we  were  once  to  alter  these         ^^^ 

matters  of  form,  it  would  unsettle  all  the  practice.  ^  ' y ' 

WiLMOT,  J. — If  we  were  to  go  into  affidavits  of  the  time  of 
notice,  it  would  be  endless.  The  presumption  of  law  is,  that 
the  bail  always  have  the  principal  in  custody,  ready  to  surren- 
der him  when  the  plaintiff  sigiufies  his  demand  of  him.  The 
necessity  of  suing  out  a  ca.  sa.  is,  only  to  demonstrate  the 
plaintifirs  election  of  what  process  he  chooses  to  pursue.  The 
bail  are  to  use  due  diligence,  and  learn  that  election  in  the  pro- 

™  Rule  discharged,  with  costs. 

(tf)  It  U  the  settled  practice  of  K.  B.  when  the  caaeonr«&6v.^arMy,2T.R. 

that  if  the  hnl  be  lammoiied  any  lime  757,  i<  corrected ;  tA.88.  See  also  WV^iU 

^an  the  riting  of  the  Court  on  the  rt-  t.  Pi^e»  |mf<,  8S7-*Tidd't  Pr.  3IM»  1161, 

turn  day  of  the  writ,  it  is  sufficient  to  fix  (ed.  1821). 
Ibcni;  CUrlse  ▼.  Bmdikmm,  1  East,  86, 


Freeman  v.  Hystt* 

Action  for  money  due  for  a  parcel  of  cloth.    Dunning  Damages  notyet 

moved  to  stay  the  trial  of  the  cause,  in  order  to  send  a  com-  ^^"^  2?* 

mission  into  Portugal  to  establish  a  fact  by  way  of  set-off;  viz. 

That  in  a  former  parcel  of  cloths  sent  to  Portugal,  and  bought 

of  the  same  plaintiff,  it  appeared,  on  opening  the  bale,  that 

tiiey  were  burnt  in  tibe  pressing,  which  had  greatly  lowered 

their  value. 

Norton,  Solicitor-General,  olgected,  that  the  set-off  was  not 
maintainable.  You  might  as  well  set  off  the  damages  which 
you  are  entitled  to  recover  for  a  battery :  you  should  bring 
your  special  action  on  the  case. 

And  of  that  opinion  was  the  Court,  and  denied  the  motion  (^). 

(I)  Uncertain  damages  cannot  be  the  arrears  of  such  annuity  may  be  set  off; 
subject  of  set-off;  Uowkt  ▼.  SiriekUmd,  Collins  v.  Collins,  2  Burr.  820:  or  if  it  be 
1  Cow|».  66  {  W^all  V.  fFaisrs,  6  T.  R.  conditioned  for  the  payment  of  liquidated 
488;  Oillei  y,  Mawman,  I  Taunt.  137;  damages,  they  may  be  set  off ;  Fktektryr, 
Crated  w,  SHrUHg,  4  Bsp.  207:  neither  Z>yeAe,  2  T.  R.  32.  See  Dowskmd  ▼. 
can  the  penalty  of  a  bond;  Nedtifk  v.  TAo«ip«0ii,pM/,  010,  andCom.Dig.P^oil- 
Jiivaii,  2  Burr.  1024.  Where  the  condi-  er(2G17). 
tion  of  a  bond  is  to  pay  an  annuity,  tha 


not  be  set  off. 


The  King  v.  Peter  Annet.  [      395    ] 

Defendant  was  convicted  on  an  information  for  writing  judgment  for 
a  most  blasphemous  Ubel  in  weekly  papers,  called  the  Free  blasphemy. 
Enquirer;  to  which  he  pleaded  guilty.     In  consideration  of 
which,  and  of  his  poverty,  of  his  having  confessed  his  errors 
in  an  affidavit,  and  of  his  being  seventir  years  old,  and  some 

Smptoms  of  wfldness  that  appeared  on  Ids  inspection  in  Court; 
e  Court  declared  they  had  mitigated  their  intended  sentence 
to  the  following,  viz.  To  be  imprisoned  in  Newgate  for  a  month ; 
to  stand  twice  in  the  pillory,  with  a  paper  on  his  forehead,  in- 
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scribed  Blasphemy;  to  be  sent  to  the  house  of  correction  to 
hard  labour  for  a  year;  to  pay  a  fine  of  6«.  8cj. ;  and  to  find  se- 
curity, himself  in  100/.  and  two  sureties  in  50/.  each,  for  his 
good  behaviour  during  life  (f ). 

(v)  R.  V.  IL  Carliile,  3  B.  &  A.  161. 


original  juris- 
diction over 
Oreneen'  ac- 
counts. 


The  Kino  v.  The  Overseers  of  Portsmouth. 
Sosionshasno  XhE  Overscers  of  Portsmouth,  on  behalf  of  themselves  and 
the  rest  of  the  parishioners,  appealed  to  the  Borough  Sessions 
against  the  accounts  of  the  late  Overseers;  which  coming  on 
to  be  heard  at  Easter  Sessions,  1762,  the  Court  made  several 
orders  thereupon,  to  which  several  exceptions  were  taken;  and 
upon  the  first  of  them,  viz.  that  the  Sessions  has  no  original 
jurisdiction  relating  to  Overseers*  accounts,  the  Court  quashed 
the  orders  of  Sessions ;  though  it  was  alleged  that  the  orders 
were  founded  not  on  4s  Eliz.,  but  on  17  Geo.  2,  c.  S8(tf). 


(ai)  Which  last  statute  is  amended  hy 
50  O.  3,  c  49,  by  which  it  is  enacted,  s.  1, 
that  overseers  and  churchwardens  shall 
submit  their  accounts  to  two  or  more  jus- 
tices residing  near  the  place,  who  have 
power  to  administer  an  oath  to  them,  and 
to  strike  out  and  disallow  charges  they 
deem  unfounded,  &c.,  and  if  the  overseers, 
&c.,  neglect  to  submit  their  accounts,  or  to 
verify  ^e  same,  or  to  deliver  over  to  their 


successors  any  goods,  &c.,  the  justices  msy 
commit  them  till  they  comply;  and  if  they 
neglect  to  pay  over  arrearages,  (he  suc- 
ceeding overseers  may  levy  the  same  by 
distress;  and  in  default  of  distress,  such 
justices  may  commit  till  payment.  By 
s.  3.  an  appeal  to  Sessions  is  given  to  the 
overseers,  &c.  Decisions  on  this  stat^— 
Lester's  Ca.,  16  East,  374;  R.  v.  Plosew, 
SM.&S.343;  A.  v.  ^trtf,  2  B.  &  A.  522. 


SITTINGS  AFTER  TERM.— LONDON. 


One  may  reco- 
ver more  than 
the  penalty  of  a 
charterparty  in 
damages,  by  ac- 
tion on  the  case 

[    *396    ] 

for  breach  of 
contract 


Winter  r.  Trimmer. 

Morton  argued,  that  where  there  is  a  special  penalty  in 
a  charterparty,  you  cannot  recover  more  than  that  penalty  in 
an  action  on  the  case  for  breach  of  the  contract;  and  cited  1 
Chan.  Cases,  226;  1  Vem.  350. 

^Norton,  Solicitor-General,  contra.* — That,  where  there  is  a 
penalty  and  covenants  in  the  same  deed,  the  party  has  his  elec- 
tion either  to  bring  debt  for  the  penalty  or  action  on  the  cove- 
nant for  damages. 

Lord  Mansfield,  C.  J. — In  the  case  between  the  master 
and  servant,  last  Term  (ir),  it  was  determined,  that  you  may 
either  receive  the  penalty  and  rescind  the  contract,  or  bring 
action  on  the  covenants  and  let  the  contract  stand  (or). 

Verdict  against  Morton's  client,  the  defendant. 


(w)  Bird  T.  Randall  aiUe,  373,  387. 

(x)  S.  P.  per  Lord  Mansfield,  in  Lowe 
Y.  Peers,  4  Burr.  2228.  On  the  authority 
of  the  principal  case  it  was  decided,  that 
where  a  memorandum  of  charter-party 
contained  an  agreement  to  perform  certain 


things,  with  a  certain  penalty  fiir  non-per- 
formance, damages  might  be  recoveied  in 
assumpsit  for  breach  of  the  contract  beyooA 
the  amount  of  the  penalty ;  Harrism  t. 
Wright,  13  East,  343. 
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Glover  r.  Black. 

S.  C.  3  Burr.  1394. 

A.CTION  on  a  policy  of  insurance.     Glover  had  lent  money  Insurance  opoD 
to  Captain  Ttyon  of  the  Denham  India-man  on  a  respondentia  ^^^^^l^^^J^^^ 
bond,  but  insured  as  for  goods.     Captain  Tryon  had  interest  Tnte^it'^ 
on  board  equal  to  the  sum  insured.     The  ship  was  burnt,  and  [So  hdd  %tNul 
her  cargo.     And  now  the  question  was,  whetner  an  insurance  '*'**'»  ^1^ 
as  for  goods  and  merchandize  should  be  valid  as  for  a  respon-  ^S^^caae 
deniia  interest.    N.  B.  Captain  Tryon  was  admitted  to  prove  resenred:fwii, 
his  own  interest;  though  excepted  to.  ^^^J 

.  Lord  Mansfield^  Ci  J.,  held  it  to  be  a  su£Scient  interest  in 
the  ffoods;  and  that  a  mortgagee  of  goods  might  insure  those 
goods.  The  statute  19  Geo.  2(jf)y  has  prohibited  the  captain 
^r  borrower)  firom  insuring  any  thing,  but  the  surplus  above 
his  respondentia  bonds.  Who  must  insure  the  rest?  The 
lender.  No  fraud  can  be  meant  in  this  case,  W  not  expressing 
that  it  was  on  respondentia;  since  it  is  more  for  the  benefit  of 
the  insurers  to  omit,  than  to  mention  it ; — ("  Because,  ut  opinor, 
in  insurances  upon  respondentia,  proof  of  the  execution  of  the 
respondentia  bond  is  sufficient  proof  of  interest  in  the  insured.'") 

[5.  a  Pott,  pp.  399,  405,  423.] 
(y)  C.  87,  8.  5. 


HILARY  TERM,— 3  Geo.  III.  1763.— K.  B.  [     397     ] 


The  Kino  v.  Morgan  and  Others. 

In  an  action  of  trespass,  but  not  vi  et  armis{a),  in  order  to  [Awritof/ottu 
remove  a  cause  commenced  in  the  Court  Baron  of  a  gentleman  "**i!j|**l*' 
in  Wales,  the  defendant  brought  his  writ  of  tolt,  directed  to  g^ward  of  the 
the  steward,  to  remove  the  said  action  into  the  County  Court  Court  Baron, 
of  the  sheriff  of  Monmouthshire ;  which  the  said  Morgan  re-  fT^^f* *****  • 
fused,  and  afterwards  tried  it  in  the  Court  Baron,  and  the  jury  not^have  swh' 
found  for  the  plaintiff,  and  gave  6s,  6d.  damages.  writ  without 

Norton,  Sohcitor-G^enera^  moved  for  an  attachment  against  ?"*!Vj*''?.*'i 
the  plaintiff  and  the  steward,  for  their  contempt.  **"*  ^^  "^''•J 

Upon  the  whole,  the  principal  question  was,  Whether  the 
defendant  could  bring  such  a  writ,  or  at  least,  without  shewing 
any  cause  in  the  body  of  it.  Both  which  Morton  for  the  plain- 
tiff denied,  and  quoted  F.  N.  B.  7,  and  the  Register  5(6). 

(a)  A  Court  Baron  cannot  hold  plea  of  the  matter  by  a  ToU  made  by  the  sheriff, 
tretpaM  vi  et  amut,  inasmuch,  as  not  beings  suyposing  that  the  bailiffk  of  the  court  do 
a  court  of  record,  it  cannot  impose  a  fine ;  &vour  the  demandant  in  the  matter.  To- 
nor  a  plea,  if  the  debt  or  damages  amount  men  qvutre;  for  the  rule  in  the  Register  is, 
to  forty  shillings;  Co.  Lit  118  a;  2  Inst  that  the  tenant  may  remove  the  plea  out 
311:  but,  it  seems,  it  may  hold  plea  in  of  the  Lord's  Court  for  good  cause  before 
either  case  bfjutlkies;  Ibid.  the  Justices  in  the  Common  Pleas:  but  the 

(b)  Fitsherbert  says :  "  It  seems,  rea-  demandant  cannot  so  do,  because  he  may 
sonable,  that  the  tenant  may  also  remove  have  a  ToU  from  the  sheriff  to  remove  it 
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The  Kmo         Dennison,  J. — The  cause  alleged  in  the  writ  is  always  ima- 
^'  ginary  and  fictitious. 

ORGAN.  Morion  replied, — But,  Sir,  some  cause  ought  to  be  assigned 

on  the  face  of  the  writ. — To  which  no  answer  was  given. 

Ashhurstf  also  for  the  plaintiff  in  the  original  cause,  cited 
Finch's  Law,  144,  and  objected,  that  the  writ  was  misdirected, 
]  *for  that  it  was  directed  to  the  steward,  and  not  to  the  sheriff's 
summomng  bailiff,  according  to  the  precedent  in  Rastall's  £nt. 
S45(c) ;  or,  at  least,  that  it  ou^ht  to  hare  been  directed  to  the 
suitors,  who  are  properly  the  judges  in  a  Court  Baron. 

Norton  replied,  that  tne  writ  of  tolt  and  the  writ  otpome  are 
of  one  and  tne  same  nature,  but  applicable  to  different  courts, 
and  that  the  pone  lies  as  well  for  the  defendant  as  for  the 
plaintiff.  That  the  cause  usually  assigned  in  these  writs  is 
mere  surplusage,  and  the  direction  is  so  too;  for  if  the  writ  is 
properly  executed,  it  is  sufficient :  and,  that  there  are  two  wxts 
of  Courts  Baron ;  in  the  one,  the  suitors  are  the  judges ;  in  the 
other,  the  steward  is,  as  it  were,  a  judge  together  with  the 
suitors. 

After  these  arguments.  Lord  Mansfield,  C.  J.,  said — ^This 
motion  is  a  motion  of  spirit  and  vexation.  I  am  not  satisfied, 
that  this  writ  is  a  good  writ.  But  there  is  no  necessity  to  give 
a  precise  opinion;  for,  if  the  regularity  of  the  wiit  is  only 
doubtfiil,  the  court  will  not  inflict  any  punishment. 

Dennison,  J. — I  will  not  give  a  precise  opiniop.  By  the 
common  law,  the  suitors  are  the  judges  in  a  Court  Baron :  by  a 
special  custom,  the  steward  may  be  judge  (rf).  In  the  case  at  bar 

out  of  the  Lord's  Court  into  the  Couuty  tures.  The  first  is  by  the  eommoQ  law. 
Court."  The  words  of  the  Renter  are :  and  is  called  a  Court  Baron,  as  some  have 
Quia  oportet,  quod  petens  ftciat  toltam  de  said,  for  that  it  is  the  freeholder's  or  free- 
curia  In  comitatum,  et  ezinde  potest  re-  man's  court,  (for  barons  in  one  sense  dg- 
rooveri  ad  sectam  suam  et  poni  coram  Jus-  nifie  freemen),  and  this  may  be  kept  fiooi 
tidariis  de  Banco,  Ac,  sine  causa.  three  weekes  to  three  weekes.  The  second 

(e)  There  the  proceedings  were  com-  is  a  Customary  Court,  and  diat  dath  con- 

menced  by  writ  of  right  patent,  and  not  ceme  copibolders,  and  therein  the  lord  er 

by  plaint,  as  in  the  present  case.    It  is  a  his  steward  is  the  Judge.     Now  as  there 

precept  from  the  vheriff  to  his  own  bailiff,  can  be  no  Court  Baron  without  fireebolden, 

commanding  him,  "ex  parte  domM  Regit,  so  there  cannot  be  this  Customary  Court 

ptod  in  proprid  pertond  iud  aecedae  ad  em-  without  copibolders  or  customary  hoidcis. 

riamt  8[C,,  et  loquelam,  qua  eat  m  eddem  And  as  there  may  be  a  Court  Baron  only 

curtd  per  breve  domini  regie  de  recto  pa-  of  freeholders   without  copibolders,  and 

tene  inter  j-c,  toUae,  et  iUam  habeai  m  then  is  the  steward  the  register ;  ao  there 

eomitatu  meo  apud  N,"     The  cause  there  may  be  a  Customary  Court  of  copibolders 

alleged  b,  that  the  tenant  ''  eet  wuu  6a/-  onely  without  freeholders,  and  then  is  the 

Uwfrum,  qui  curiam pradictam  tenet;  per  lord  or  hb  steward  the  judge;"  Co.  Lit. 

quod'*  the  demandants,  who  bring  the  tolt,  58  a;  4  Inst  268,  aee.    That  the  suiton 

"rectum in euridUldcontequinonpoMtunt,**  are  the  judges,  whether  the  plea  be  by 

The  return  is:  *' Aecetti  in  proprid  pertond  force  of  a  writ  of  right  or  by  plaint,  see 

med  ad  curiam,  j-c,  et  loquelam  qua  fuit  Bro.  Abr.  Judget,  pi.  15 ;  Jenileman't  Ca., 

ibideminter,  S^c,  in  comitatum  vie' N.prad'  6  Rep.  lib;  Pill  \.  Towera,  Cro.  Eha. 

tuU,  4^.,  qua  quidem  loquela  patet  in  qud-  791 ;  Noy,  20,  S,  C, ;  Armyn  ▼.  jippUt^, 

dam  eeheduld  huie  pracepto  annexd.    Re-  Cro.  Jac  582  \  Sure  y.  Wetta,  T.  Jon.  22 ; 

tpontioJ.  S.balHoiitinerantitinfraeeriptL"  Lovel  v.  Goltton,  Oodb.  68  ;  BaUbrin^. 

There  is  a  similar  precedent  in  F.  N.  B.  7,  Tudge,  2  Wils.  20.  "  A  common-Uw  Court 

4to.  ed.  [3  F].     Whence  it  appears,  that  baron  can  only  be  held  before  two  free 

in  the  case  of  a  writ  of  right  patent,  at  suitors  at  the  least,  and  sot  before  the  lord 

least,  the  writ  of  tolt  could  not  be  directed  and  his  steward  :*'  per  Ld»  Kenyein,  C.  J., 

to  the  suitors.  See  Com.  Dig.  Droit  (B  5).  in  Braddum  y.  Zocmoh,  4  T.  R.  446.   So 

(rf)  "  The  Court  Baron  is  of  two  na-  where  in  an  action  on  ajudgment  recoter- 
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I  know  not  whether  the  suitors  or  the  steward  are  the  judge :     The  Kma 
but  the  common  law  ought  to  have  the  preference  in  a  doubt-  ^' 

fill  case.    As  to  the  rest,  I  am  of  the  same  opinion  as  my  Lord         ^^^^^'  ^ 
Chief  Justice. 

WiLMOTy  J. — I  am  of  the  same  opinioni  but  not  of  a  de- 
cisive one.  I  have  always  understood,  that  a  defendant  shall 
not  bring  a  writ  of  ioU  without  cause:  for  the  law  will  not 
permit  the  defendant  to  remove  a  plaint  out  of  one  court 
not  of  record,  into  another  court  not  of  record  also;  but 
by  the  write  of  pane,  he  might  remove  it  into  a  court  of 
record,  rur.  the  Common  Bench;  but  it  is  difficult  to  as- 
sign a  reason  for  the  difference  made  between  phuntiff  and 
defendant,  except  that  if  the  plaintiff  is  retarded  in  his  suit 
in  the  Court  Baron,  and  does  not  choose  to  go  at  once  to  the 
Courts  at  Westminster,  he  may  remove  his  action  into  the 
County  Court.  The  necessity  of  shewing  cause  was  anciently, 
*for  that  the  lord  had  the  right  to  the  profits  and  perquisites  [ 
of  his  court;  of  which  he  shall  not  be  ousted  by  tne  defend- 
ant without  shewing  good  cause.  At  this  day  it  is  but  matter 
of  form.  But  I  am  clearly  convinced,  that  the  writ  is  misdi- 
rected; for  it  ought  to  have  been  directed  to  the  suitors  of  the 
court,  and  not  to  the  steward,  who  is  only  the  prothonotary  of 
the  court  {e). 

The  rule  was  discharged,  but  not  with  costs;  on  account  of 
the  doubt  concerning  the  validity  of  the  writ. 

ed  in  a  Court  Baron,  it  appeared  to  haye  in  Bac  Abr.  Court  Banm, 

been  holden  before  the  steward,  the  plaiiv-  (e)  Ai  to  the  office  and  reiponsibility 

tiff  waa  nonauited;  Rumtey  v.   Walton,  of  the  ateward,  see  Holroyd  ▼•  Breare, 

dted  ibid.    And  lee  the  caaea  referred  to  2  B.  &  A.  473. 


Glover  r.  Black. 

5.  C.  Ante,  396. 

XHE  case  being  specially  reserved,  was  argued,  by  Yaies, 
for  the  pldntiff,  and  Harvey ^  for  the  defendant. 

Yates  argued  (with  whom  Lord  Mansfield^  C.  J.,  seemed 
to  agree)  that  the  not  expressing  the  insurance  to  be  on  re- 
monaeniiai  was  indeed  for  the  benefit  of  the  insurer;  because 
tne  insurer,  if  goods  are  specified,  is  liable  to  pay  general 
average;  but  nothing  upon  respondentia^  unless  upon  a  total 
loss.  And  the  insured  upon  goods  must  prove  an  actual  in- 
terest on  board  to  recover  against  the  insurer;  whereas,  upon 
respondentia,  he  proves  his  interest,  by  only  proving  the  bond, 
by  virtue  of  a  special  clause  for  that  purpose  in  every  insur- 
ance on  respondentia  bonds. 

Harvey  insisted,  that  if  an  insurance  on  goods  entitled  the 
insurer  to  recover  on  a  respondentia  interest,  the  insurer  was 
liable  to  be  defirauded.  For  suppose  Captain  Glover  had  lent 
money  on  respondentia: — He  insures  as  for  goods  only.  Now, 
if  no  goods  are  shipped  on  his  account,  but  the  ship  comes 
home  without  any  cargo  consigned  to  him,  he  may  (as  no  risk 
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Glover       was  apparently  run)  demand  back  his  premium.     But  if  the 
^*  ship  be  lost,  as  in  fact  it  was,  he  may  demand  (as  he  now  does). 

^^^^'  '  the  insurance  money  on  his  respondentia.  So  that,  by  sped- 
fy^^S  [^^^^]  Lf)  o^y^  ^^  h^  ^  chance  to  have  his  premium 
returned,  and  runs  no  hazard  of  losing  his  property  in  the  re- 
spondentia bond,  if  what  is  now  contended  for  be  law. 
[  ♦  400  ]  ♦Lord  Mansfield  directed  the  case  to  stand  over  for  farther 
argument,  and  desired  the  counsel  to  apply  themselves  parti- 
cmarly  to  the  case  of  insurances  on  mortgages,  and  other  liens 
upon  goods. 

[Set  pott,  p.  405,  422,  S,  C] 

(/)  In  the  former  edition  this  passage      but  the  sense  requires  that  the  word  should 
is,    **  by  specifying  respondentia  only ;"     be  "  goods,"  and  so  it  is  in  3  Burr.  139S. 


Howard  «?.  Jemmet,  Executor. 

S,  a  3  Burr.  1368. 

A  bankrupt  exc-  JEMMET  was  executor  of  I.  S.  (who  owed  to  Howard  220/. 
*fei''  ^1**^  ^^  bond)  and  administered  all  his  effects,  except  about  2SL 
the  TOmmlssion'  Afterwards,  on  13th  October,  1760,  Jemmet  became  a  bank- 
issued,  is  liable  rupt,  and  the  effects,  thus  unadministered,  fell  into  the  hands 
to  execution  for   of  his  assignees.     In  January,  1761,  Howard  brought  this  ac- 

standing^hThad  ^^^^  ^^  ^®^^  against  Jemmet  the  executor.  After  l^ch,  Jem- 
obtained  his  cer-  met  obtained  his  certificate,  6th  March,  1761,  which  was  con- 
tiflcatc.]  firmed  the  9th  of  April  following.  But  in  the  mean  time  he  pleads 

non  est  /actum  to  the  bond,  and  at  the  Assizes  subsequent  to 
the  certificate,  but  previous  to  the  confirmation,  the  execution 
of  the  bond  was  proved,  and  a  verdict  for  the  plaintiff:  Where- 
upon a  judgment  was  entered  up  de  bonis  testatoris  for  the 
debt,  and  de  bonis  propriis,  si  non,  ^c.  for  the  costs  and  da- 
mages. On  the  27th  of  November,  1762,  a  Jieri  /ados  was 
sued  out,  and  Jemmet's  goods  taken  in  execution.  And  now 
it  was  moved  by  Norton,  Solicitor-General,  to  set  aside  the 
Jleri  facias  and  all  proceedings  thereon,  as  being  irregular, 
and  contrary  to  the  stat.  5  Geo.  2,  c.  30,  s.  7,  for  the  protec- 
tion and  indemnification  of  bankrupts  {g). 

He  argued,  that  the  principle  upon  which  the  statute  dis- 
charges a  bankrupt  is,  because  he  has  then  nothing  to  pay; 
and  the  law  will  not  check  his  future  industry  by  making  Us 
new  acquired  property  liable.  That  the  words  in  the  statute 
are  very  general,  *'  All  debts  owing  when  he  became  a  bank- 
rupt." There  is  an  exception  for  those  who  have  been  bank- 
rupt once  before,  but  no  other  exception  can  be  grafted  upon 
the  statute  but  that  one  which  the  Legislature  has  expressly 
specified.  He  acknowledged,  that  the  plea  of  non  est  factum 
was  ill  advised,  being  upon  a  foolish  notion,  that  the  special 
matter  might  have  been  given  in  evidence;  and  perhaps  was 
also  calculated  to  gain  time  for  procuring  the  certificate. 

ig)  By  which  it  is  enacted,  that  every  from  all  debts  by  him  due  or  owing  at  the 
banlirupt  confonning  shall  be  discharged      time  that  he  did  become  banlirupL 


Jexmbt. 
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^Marian  and  Yaies  shewed  for  canae,  that  thb  was  a'  debt       Howam> 
en  outer  droit,  for  which  the  plaintiff  could  not  have  come       ^,Jt, 
upon  the  bankrupt's  effects,  and  that  the  statute  only  dis- 
charges such  debts  as  might  have  been  recovered  against  the 
bankrupt  himself. 

Lord  Mansfield,  C.  J. — ^The  statutes  of  bankrupts  do  not 
extend  to  effects,  which  the  bankrupt  may  have  en  outer 
droit  (h).  The  assignees  have  no  right  to  interfere  with  them, 
if  they  can  be  specincaUy  distinguished.  The  creditors  of  the 
testator  cannot  come  in  under  the  commission  against  the  exe- 
cutor in  the  usual  summary  way;  because  their  demand  must 
depend  upon  the  account  to  be  taken  of  the  assets.  But  they 
may  come  in  by  a  more  solemn  method;  by  a  bill  in  equitv  {$), 
statinff  the  conversion  of  the  assets  to  the  bankrupt's  use :  And, 
in  such  case,  the  Court  will  order  any  speci/ie  assets  to  be  dis- 
tributed among  the  testator's  creditors. — ^ni  the  present  case, 
here  is  a  full  administration  of  all  but  S3/.,  which  the  assig- 
nees took  too,  amone  the  rest  of  the  defendant's  property. 
He  should  have  pleaded  this,  and  disclosed  the  whole  truth; 
not  have  pleaded  a  false  plea,  which  it  is,  that  gives  the  founda- 
tion of  costs ;  and  this  plea  being  subsequent  to  the  commissioli 
issued,  there  is  therefore  no  colour  for  this  rule. 

Foster,  Dennison,  Js.,  absent. 

WiLMOT,  J. — ^At  the  time  when  the  action  was  brought, 
the  defendant  was  no  debtor  to  Howard,  He  became  so  by 
the  false  plea;  which  amounts  to  contracting  a  new -debt  sul>- 
sequent  to  the  commission. 

Rule  to  shew  cause  discharged  {i)* 

(A)  S.  P.  Ex  ptite  Bttii,  1  Atk.  101;  (A)  Ai  to  the  ctaei,  wbcrdn  «  bcnk- 

Ez  parte  Marahf  Id.  158;  Btwnet  r.  Bo-  nipt  renutiiii  liable  to  costs,  notwjtfasund- 

vh,  SP.Wms.316;  Ex  parte  Z^rawl/yn,  ing  his  certificate,    see  Ez  parte  HtO^ 

1  Co.  B.  L.  [1371;  see  also  12.  «.  EgAnr  11  Yes.  Jun.   646;    WaOctr  ▼.  BoniM, 

Im,  1  T.  R.  369.  5  Taunt  778,  ]  Manb.  846,  S.  at  Phil- 

(I)  See  Ez  parte  Leek,  2  Bro.  C.  C.  Up$  t.  Bnmm,  6  T.  R.  283;   Dkudale  ▼. 

596,  and  Ez  parte  Titpper,  1  Rose,  179.  Eamee,  S  Biod.  ft  a  8;  A  C.  4  B.  Mo. 

A  legatee  may  prove  a  vested  legacy  on-  850,  where  the  cases  are  collected;  and 

dtr  theconunission;  Waleoty.  HaU,  2  Bro.  Apiett  v.  Hmford,  poet,  1817. 
C.  C.  305. 


The  Kino  9.  Parsons  and  Others. 

S.  C.  Ante,  392. 

The  defendants  received  judgment,  vix,  Richard  Parsons  Judgment  for 
(the  father  of  the  child,  who  was  the  principal  agent  in  the  ^^JJ'^J^"** 
pretended  communication  with  a  spirit,  by  supernatural  noises,  ~™P"^* 
impossible  in  themselves  to  be  interpreted,  unless  previously 
contrived  and  directed)  to  stand  thrice  in  the  pillorv,  and  be 
imprisoned  two  years: — Elizabeth  Parsons,  the  mother,  to  be 
imprisoned  for  one  year: — and  Mary  Frazer,  a  servant,  who 
was  aiding  and  assisting,  to  be  sent  to  the  House  of  Correc- 
tion, to  hard  labour,  for  six  *  months :— Moore,  the  curate  of  [    #402    ] 
the  parish,  and  one  James,  who  were  found  guilty  at  the  trial, 
were  discharged,  on  paying  the  prosecutor  3002.,  and  his  costs, 

VOL.  I.  Y 
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Tbb  Kiro     "which  amounted  to  near  bs  much  noie. — Browne,  who  had 


9. 

PAmsoira. 


dlidied  a  nanathre,  and  one  Say,  the  printer  of  a  newspaper^ 
preriously  made  their  peaoe  wiA  me  prosecutor. 


EASTER  TERM,— 3  Geo.  III.  1762.-IL  B* 


A  new  indoMd 


not  be  exempted 
Ironi  ipte^lc 
tithes,  from 


.appurtenant 


DefOFe  the  in- 
doeiire. 


MoNCASTER  r.  Watson. 

S.C.  8Buir,lS75. 

Special  case  from  the  kst  AssisKs  at  York.  Plaintiff  was 
impropriator  of  A. — ^defendant's  lands  in  A.,  cafled  Sweahod 
Demesne,  had  b6en  immemoriaily  exempt  from  paying  tkhea 
of  com,  grain,  and  hay.    In  1753,  an  act  passed  i^  mdomtg 

to^ch  k^  ^  common,  ki  which  the  defendant  had  common  of  pnature^  «p- 

"^  .pnrtenant  to  Swailand  Demesne ;  in  lieu  of  which.  Be  had  se^e- 

rai  allotments  of  ground,  which  he  now  claimed  tc^be  exeiBipted 

fi^nn  said  tithes,  as  partaking  of  the  nature  of  the  oi^ginal 

•estate,  to  which  the  common  was  appurt^iimlt. 

Wallace,  for  the  defendant,  cited  SiockweU  Imd  T€ny(a), 
in  Chancery,  15  July,  1748,  wherein  Lord  Hanhoick  allowed 
such  an  exemption  to  take  place,  in  certain  new  indeaed  lands 
at  Dummer  in  Hants. 

Thurlow,  for  the  plaintiff,  obaerml,  that  in  that^ase  tfae«i»> 
emption  claimed  was  from  aU  tithe;  in  the  present,  for  cer- 
tain specific  tithes.  All  other  tithes  are  to  be  paid  in  kind; 
as  for  lambs,  wool,  agistments,  &c.;  at  least  it  must  be  so 

[  *403  ]  *  presumed,  as  no  exemption  is  claimed  for  them.  These  ^snere 
the  natural  tithes  of  the  common,  and  Ae  inclosure  shaH  not 
confer  an  exemption  which  the  land  had  not  before.  Lord 
Harduncke^M  decree  was  founded  on  the  private  act  of  Parlia- 
ment for  inclosure,  to  which  the  parson  was  a  party,  which 
was  equivalent  to  the  agreement  of  the  parties.  The  impro- 
priator is  no  party  to  the  act  for  inclosing  the  common  new  m 
question. 

Lord  Mansfield,  C.  J. — in  BtockweU  and  Terry,  thepre- 
scription  was,  to  be  exempted  from  all  tithes  of  Grange  Farm 
and  its  appurtenances,  in  consideration  of  a  modus  of  \5s.  The 
appurtenaitces  were  therefore  covered  by  the  modus,  when  un- 
inolosed;  ahd  afterwards,  when  they  came  to  be  indtosed  and 
ploughed,  they  were  covered  stilL  But  here  the  prescription 
28  for  tithe  of  com,  grain,  and  hay  <m  a  •certain  spot  of  land 
called  Swarknd  Demesne.  There  is  no  poescnption  for  any 
exemption  from  other  tithes.  The  common  therefore  always 
was  unexempted,  and  continues  unexempted  st]]l.(i)L 


ia)  IVebSen.  115. 

(6)  By  A  giant  ofan  tMhes  "atktogoat 
of  or  in  regpect  of  fimnt,  Unds,"  ac.  the 
tithes  arinog  out  of  and  in  respect  of  rights 
of  common  appurtenant  to  such  ihrms  or 


in  pan;  Lord  ^wyAr^v.  fMkct, 
7  T.  R.  641 ;  S.C,  8  Eagle  4  Y.  470. 
So,  wheie  A.  had  purchased  an  estate 
free  from  rectorial  tithes,  with  a  right  of 
ciRnmon  thflveto  aaneMd,  whidi  common 
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WiLVOTf  J. — ^My  only  doubt  is,  whether  (as  by  lins  act  of    Howawswm, 
Partiament  the  n^w  allotments  are  made  liable  to  all  the  same      „.!li. 
charges  and  incumbrances  as  the  old  land  was)  such  new  allot- 
ments will  not,  by  this  constructiony  be  made  liable  to  the  mo- 
dus (viz.  the  repairs  of  the  church,  which  are  chargeable  on 
Swarland  Demesne)  and  the  tithe  too  (c). 

Dennison,  J. — ^I  should  imiefa  doubt,  whether  the  act,  by 
the  word  "  charge,^  could  mean  to  include  such  a  burthen  as 
this:  if  it  should,  it  is  by  the  defendant's  own  agreement. 

WiLMOT,  J. — Perhaps  the  word  '*  cbiirges,*'  being  coupled 
with  ineuBBibruoeSv  is  oaly  equivalent  to  it,  ai^l  means  no  moi^ 
tiutfi  debts,  jointures,  mortgages,  &c.  But  this  is  my  only 
doubt,  and  indeed  of  no  great  weight.  The  prindpal  question 
la  extremely  plain*  It  differs  from  Stockweil  and  Terrif  ma- 
terially: there,  the  new  inclosed  lands  w^e  always  exempted; 
bere,  never  exempted  before.  Lord  ffardwicke  merefore  pro- 
perly detennined,  tbiat  tbe  exemptkm  shpuld  coatiniie  after  'wr 
cloBuns;  and  upon  the  same  principle  we  must  determine,  that 
ht  Iflndfl  now  m  questiw  shall  (continue  Uable. 

Judgment  for  the  plainttfl^ 

irat  aftenrardi  iodoied  under  an  act  of     hay,  neither  of  which  the  conunont  wfafle 
Fariiament,  and  certain  land  was  allotted     nnindoeed,  wai  capable  of  produdag^  »The 


<D  A.  In  Hen  of  Uiaaid  iSshl  of  cowm;  tithe  of  nfttmtm  wouli  dierefon  j 

k  was  held,   that  no  tiAe  was  payable  payable  notwithstanding  the  ezemptioo  $" 

In  respect  ef  the  allotted  hud.     Abbott,  SUth  ▼.  ifomM,  ff  B.  <ft  A»  t%\  S.  C.  S 

C  I «<  This  case  is  very  distingidshaUe  Eagle  ft  T.  lOSS. 

*om  Momuuter  v.  WiUaoms  for  the  land,  (e)  ''  The  modus  wis  cooSned  to  tbs 

la  lespeot  of  wUch  the  aUoimeiift  wastbeie  demesne  lands,  and  did  not  extend  or  af- 

made^  was  not  wholly  free  from  the  pay-  feet  to  extend  to  the  cpmmon;"  per  Lord 

nent  of  tithe:  the  exemption  dafaned  was  JEenyoi^  7  T,  R.  651. 
naaely  iesm  the  tStbe  of  eQKB»  gr^  and 


The  King  r,  Heydon.    (^nf^,  851,  S56.)  f     404     ] 

S.  C.  S  Buzr.  1887. 

JLHE  defi»idant  was  convicted  at  the  Assizes  for  bribery;  and  Witnessindicted 
it  was  now  moved  to  postpKQne  jud^ient,  till  an  indictment,  ^  pe«jtt«7  not 
trhieh  he  had  preferred  against  (me  Buxbage,  for  perjury  in  his  ^^i^a'd^'^ 
evidence,  was  determined.  against  the  per* 

Norton,  Solicitor-General,  and  Morion  shewed  for  cause,  "on  conncted. 
l3iat  this  was  a  motion  of  the  first  impression,  and  of  very  dan* 
gerous  conseauence,  merdy  to  dela^  justice:  that  the  jpeijury 
assigned  in  we  indictment  is  not  m  respect  of  the  ract  for 
which  Heydon  is  convicted,  but  a  collateral  circumstance:  that 
Burbaffe  offered  to  take  his  trial  immediately  after  the  indict- 
inent  found,  but  the  defendant  refosed  to  consent  to  it:  that 
the  witnesses  on  this  indictment  for  perjury  were  all  examined 
(one  only  excepted)  on  the  information  for  bribery. 

Lord  Mansfield,  C.  J. — I  am  clear,  that  Heydon  can  be  no 
witness  in  this  case,  if  they  mean  by  this  indictment  to  alleviate 
the  judgment  of  the  Court  for  the  bribery;  because  he  is  swear- 
ing m  his  own  cause.  And  the  witnesses  on  the  indictment 
having  all  been  previously  examined  at  the  former  trial  makes 

Y  2 
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an  end  of  this  motion ;  for  their  credit  has  already  been  weighed 
by  a  jury,  and  found  wanting.  Therefore  let  the  defendant 
stand  committed  till  Saturday,  April  SO. 

Afterwards,  the  Court  gave  judgment  on  him,  to  be  impri- 
soned three  months,  and  pay  a  fine  of  SOOA 


In  making  « 
[dae  by]  pedi- 
gree, evidence 
thatamanhiB 
not  been  beard 
of  many  yean  ia 
•ofBdent  evi- 

[    •405    ] 


fatAi  to  prove 
him  dead  with- 
out inue. 


RowE  V.  Haslamb. 

In  eiectment,  evidence  was  given,  that  one  James  Hasland,  a 
poor  labouring  man,  was  living  at  Liverpool  about  sixty  years 
ago,  whose  ti&,  or  that  of  his  issue  (if  living),  would  supersede 
the  title  of  the  plaintiff's  lessor.  Five  witnesses  deposed  that 
they  believed  he  was  dead  without  issue,  but  knew  nothing  for 
certain.  The  plaintiflT  produced  the  register  of  *  Waltiiam,  to 
shew  one  James  Hasland  buried  in  1707 ;  but  this  plainly  ap- 
peared to  have  been  altered  from  Harrox,  but  by  whom,  or 
where,  did  not  appear.  CJioCi  J.,  who  tried  it  at  the  last 
Northern  Assizes,  left  it  to  the  jurVf  whether  Hasland  was 
dead  without  issue.  The  jury  thought  so,  and  gave  a  verdict 
for'  die  plaintiff,  with  which  the  Judge  reported  himself  sa- 
tisfied. 

Defendant  now  moved  for  a  new  trial,  as  contrary  to  evi- 
dence. 

Lord  Mansfield,  C.  J. — In  establishing  a  tide  upon  a  pe- 
cligree,  where  it  may  be  necessary  to  lay  a  branch  of  die  CEonily 
out  of  the  case,  it  is  sufficient  to  shew,  that  the  person  has  not 
been  heard  of  for  many  years,  to  put  the  opposite  party  upon 
TOoof  that  he  still  exists.  Many  persons  go  to  the  East  and 
West  Indies,  and  are  never  heard  of  again.  What  is  done  on 
such  a  trial  is  no  injury  to  the  man  or  to  his  issue,  if  he  should 
•aftierwards  appear  and  claun  the  estate.  I  am  therefore  satis- 
fied with  the  Judge's  direction,  and  with  the  verdict,  upon  the 
reason  of  it,  as  well  as  upon  the  Judge's  authority  (d). 

Rule  discharged. 


(tf)  "  AccordiQg  to  the  statote  19  C.  8, 
c.  6,  with  reipect  to  leaaei  dependent  on 
lives,  and  alio  according  to  the  statute  of 
bigamy,  1  7. 1,  c  It,  the  presumption  of 
the  duration  of  life,  with  reject  to  persons 
of  whom  no  account  can  be  given,  ends  at 
the  expiration  of  seven  years  from  the  time 
when  they  were  last  known  to  be  living i" 
^er  Lord  Elllnhanmg\  in  Doe  v.  /esMii, 
6  Ekst,  85{  which  principle  is  recognised 
in  Doe  dem.  Uo^  v.  DeoAm,  4  B.  ft  A. 
433,  where  it  was  decided,  that  the  fiict  of 
a  tanant  Ibr  Hie  not  having  been  seen  or 
beard  of  Ibr  fourteen  years  by  a  person  re- 
siding near  the  estate,  although  not  a 
member  of  his  &mily,  is  frMJaeie  evi- 
dence of  his  death.  See  also  J>99  dem. 
Bewafiy  v.  Qr^fin,  15  East,  293.  Under 
a  plea  of  coverture,  where  it  appeared  that 
the  defendant'shnsband  went  abroad  twelve 


years  ago;  it  was  held,  that  the  defiendaat 
was  bound  to  prove  that  he  was  alive  with- 
in seven  years:  but  the  production  of  let- 
ters written  by  him  to  his  friends  within 
that  period,  was  held  sufficient  proof; 
HopewtU  V.  Do  PUmot  2  Camp.  113.— 
There  the  fiict  of  the  party  not  having  been 
heard  of  for  seven  years  raised  a  presump- 
tion, that  he  was  dead,  which  it  is  for  the 
other  party  to  rebut.  But  if  it  appear,  that 
he  has  been  heard  of  within  that  period, 
and  the  issue  is  on  tlie  life  or  death  of  the 
person,  the  proof  lies  on  the  party  asserting 
the  death ;  for  the  presumption  is,  that  the 
party  continues  alive,  till  the  contrsry  be 
shewn,  either  by  direct  proof,  or  by  focts 
whidi  raise  the  presumption  of  his  bein^ 
dead;  fViUanr. Hodges,  2  East,  312.  See 
Vin.  Abr.  Jbtenee  (B);  Eridemet  (T.  b. 
87);  Stark.Evid.  P.iv,  1120. 
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Glover  r.  Black. 

S.  C.  Ante,  399. 

XHIS  case  was  agam  amied  by  Morton,  for  the  plaintiff^  and 
Norton^  Soticitor-GeneraH  for  the  defendant. 

Morion  insisted,  that  the  respomhntia  creditor  has  an  in- 
terest in  the  ffoods:  a  jpledge  witnout  a  deposit  :—jp0ctciiJa  tra- 
jectUiay  as  ciSed  by  Maleyne,  Lex  Mercat  c.  31.  He  trades 
at  the  peril  of  the  sea;  the  voyage  is  an  adventure  at  his 
hazard.  The  respondentia  interest  is  therefore  a  merchandize, 
and  the  insurance  is  upon  goods  and  merehandixe.  As  to 
frauds  that  are  suggested  to  be  consequent  on  this  doctrine,, 
the  Court  will  not  tulopt  the  supposition  of  a  possible  fraud, 
where  none  has  actually  happenra.  And  as  to  the  case  put  of 
*  demanding  a  return  of  premium,  (in  the  last  argument),  it  [  ^406  ] 
cannot  happen  in  this  case;  because  no  person  can  ship  goods 
in  the  India  trade,  but  on  the  Company's  account.  Bv  stat. 
19  Geo.  S,  c.  S7,  s.  5,  no  insurer  on  respondentia  shall  be  an- 
swerable for  more  than  the  value  of  the  insured's  interest  in 
the  ship  or  goods;  and  if  the  goods,  &c.  do  not  amount  to  the 
,  value  of  the  sum  lent  thereon,  die  borrower  shall  be  re- 
sponsible to  the  lender  for  so  much  of  the  money  lent,  as  he 
hath  not  laid  out  on  the  ship  and  merchandize,  together  with 
the  insurance,  &c.,  notwithstanding  the  said  ship,  &c.  be 
totally  lost.  Hence  I  argue,  that  respondentia  interest  is  in- 
surable, eo  nomine,  as  goods;  because  one  is  made  the  measure 
of  the  other.  And  the  insurer  always  considers  respondentia 
as  goods,  because  he  allows  the  bond  itself  to  be  the  only  proof 
of  interest  necessary,  and  never  enquires  after  the  value  of  the 
goods  on  board. 

Norton,  Solicitor-General,  observed,  that  in  every  India  ship 
there  is  always  a  private  adventure;  and  Captsun  Glover  had 
certainly  one  m  the  case  at  bar.  Respondentia  interest  must 
always  be  insured  nominatim  and  specifically;  because  it  is  in 
itself  no  general  or  special  property,  no  interest  in  the  eoods  at 
alL  The  contract  does  not  enaole  the  lender  to  proceed  against 
any  part  of  those  goods;  he  cannot  attach  them,  if  the  bor- 
rower be  insolvent;  lie  has  no  remedy  in  rem,  but  in  personam 
only.  This  distinguishes  this  case  from  a  mortgage;  for  in 
mortgages  the  thing  is  bound  to  pay  the  debt.  As  to  fraud; — 
he  who  underwrites  for  respondentia  does  it  for  the  whole 
voyage;  he  who  underwrites  for  goods,  runs  no  risk  any  longer 
than  the  goods  remain  undisposed  of.  But,  whether  more  or 
less  advantageous,  is  not  the  question:  the  underwriter  should 
know  what  he  insures;  the  insured  should  name  it  at  the  time, 
not  upon  after-thought,  as  he  may  like  best.  It  respondentia 
cannot  be  insured  so  cheap  as  goods,  that  argument  is  decisive 
for  us;  if  it  can,  then,  in  the  name  of  honesty,  why  not  name 
it?  In  all  commerciid  countries  there  is  a  speciiu  form  for 
insuring  respondentia,  nominatim.  Would  such  a  custom  have  . 
*prevaued,  unless  the  merchants  had  seen  good  reason  for  it?  L    %^ffj    -j 
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Glotbr       In  no  case  before,  has  a  policy  for  the  one  been  allowed  as  vtSA 
^  for  the  other.    And,  as  it  never  has  been,  so  it  never  ought  to 

'  ^^^^  '  be*  You  might,  with  equal  propriety,  confound  an  insurance 
on  the  ship  and  her  freight,  or  with  greater ;  that  being  nioT» 
nearly  allied  than  the  present  instance,  it  being  the  earnings 
of  the  ship:  As  to  the  argument  drawn  firom  the  act  of  Par- 
liament, tne  substantial  purpose  of  it  was,  to  prevent  a  gaminit 
policy,  as  far  as  possible.  Therefore  it  enacts,  that  tte  fund 
shall  be  equal  to  what  is  pretended  in  the  reipondeniia  bond* 
The  admitting  the  bond  to  be  sufficient  proof  of  the  interest  i9 
by  private  agreement,  by  a  special  clause  in  the  policy,  where- 
by the  lender,  who  is  insured,  is  not  to  contest  tms  matter  with 
the  fraudulent  borrower,  but  leaves  the  insurer  to  do  it  for  him* 

[See  S.  C.  poa,  4SS.] 


OkkirUiest- 
testation  of  « 


Bond  t*  SbawblIm 

A  C  S  Burr.  IfTS. 

Issue  to  try  the  validity  of  Sir  Thomas  CUtty's  wilL    On 

v^?  kndf  be  the  trial,  this  special  cane  was  made : 
Tidid,  when  tiM      Sir  Thomas  Chitty  made  his  will,  SOth  M^rch,  1762,  all  of 
•MtSniirt^^     his  own  hand'Wrtting,  upon  two  sheets  of  paper,  wrote  in  folia 
■beet  of  the       pttg^s  on  all  sides,  and  signed  at  the  bottom  of  each  page*  The 
wiut  Sentences  and  words  were  so  connected,  firom  the  bottom  of 

each  page  to  the  top  of  the  next  (and  particularly  from  the 
fourth  side  of  the  first  sheet  to  the  first  side  of  the  second  sheet)» 
that  they  were  imperfect  and  nonsensical,  if  read  apart,  but  dear 
and  intelligible,  when  read  together.  He  also  made  a  codidt 
In  like  manner,  on  m  single  sheet  The  testator  then  called 
in  Francis  Harding,  shewed  him  both  sheets  of  the  will,  and 
his  signature  to  every  page,  told  him  that  was  his  will,  and 
also  shewed  him  the  codicil,  and  desired  him  to  attest  both, 
which  he  did  on  the  last  sheet  of  die  will,  and  on  the  codicQ, 
in  the  presence  of  the  testator,  and  then  left  the  room.  Jdm 
[  ^408  ]  Vaughan  and  John  Leyland  came  in  immediately  after*wards; 
the  testator  shewed  them  the  codicil  and  the  last  sheet  of  die 
will,  and  sealed  them  in  dieir  presence,  took  each  of  them  up, 
and  severally  delivered  them  as  his  act  luid  deed*  These  wit- 
nesses then  attested  the  same  in  the  testator's  presence,  but 
never  saw  the  first  sheet  of  the  will,  nor  was  it  produced  to 
them,  nor  was  the  same  or  any  other  paper  on  the  table.  After 
the  testator*s  death,  both  sheets  were  found  in  his  bureau,  not 
pmned  together,  but  (with  the  codicil)  wrapped  up  in  one  piece 
of  paper. 

Qu^re,  Whether  this  was  a  will  duly  executed,  according  to 
the  statute  to  prevent  frauds  and  perjuries  t 

Morion,  for  the  plaintiff*,  argued  in  support  of  the  will: — 
That  in  the  last  sheet  there  are  no  lands  devised  ^  therefore  to 
that  alone,  no  formal  attestation  was  necessary;  so  that  die 
testator  must  intend,  that  the  attestation  should  relate  to  the 
first  sheet:  That  no  witness  is  expected  to  know  the  number 
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of  sheets  or  skisa  in  a  will;  Ae  slati^  ghret  no  diMc&m  tag 
that  puTDoae.  It  is  allowed,  that  the  laal  sheet  is  wdl  eze* 
cutea:  the  question  is,  what  doea  that  extend  to?  All  is  of 
the  testator's  writing,  the  context  runs  from  one  sheet  to  an- 
other; therefore  he  meant  to  pubBah  his  whole  wiU;  and  declares 
that  Iiis  intention  in  the  lart  sheet  The  hat  sheet  ia  clearly 
valid ;  shall  the  first  be  badt  Suppose  the  mandon-haiiae  do* 
vised  in  the  first  aheet,  and  the  out-houses  in  the  second; 
would  the  Court  separate  theuk  by  this  nicety  of  oonstruction! 
In  all  triak,  a  witness  is  onlv  shewn  the  laat  aheet  upon  which 
his  attestation  ia  8%ned»  and  by  which  only  he  knows  the  iden* 
tity  of  the  instrument.  Lea  and  Liib^  S  Mod.  2BSi,  1  Show. 
68,  88,  Comb.  174^  Carth.  S5 ;  Rroorta  «Mp.  Holt,  74£;  Re. 
ports  in  Equ.  263,^  (relied  on  by  the  other  side),  [wasl  a  will 
attested  by  two  witnesses,  [and]  a  codicil,  reciting  the  will, 
attested  bv  two  witnesses  also,  one  of  whom  was  also  a  witness 
to  the  will :  held  not  to  be  weU  executed.  But  that  was  the 
case  of  one  complete  instrument  attested  hy  an  inoonpetent 
number,  and  of  a  oo*dicil  subsequent  many  months  in  date.  [  ^409  ] 
We  have  three  witnesses,  who  all  attested  the  whole,  that  Sir 
Thomas  Chitt^  meant  to  publish  as  his  will  at  the  aame  time. 
Suppose  a  wiU  is  made  without  any  attestation;  and  after* 
wards,  by  a  codicil,  the  testator  refers  to  it,  and  omfirma  it, 
and  has  three  witnesses  to  the  codicil:  this  would  be  a  good 
wiU(e),  [In]  MoGneux  and  MoHneuXf  Cro.  Jac.^  144,  the 
question  was,  whether  a  man  had  made  a  good  will  in ' 
under  the  statute  of  wills.  He  devised  to  hia  sons, 
*^  ing  to  the  intent  expressed  in  certain  other  writiiu^  tUkrein 
**  mentioned.**  Court. held  it  to  be  good  by  way  of  reforenoe. 
Bv  the  same  rule  I  now  contend,  that  the  first  sheet  of  Sir 
Tnomas  Chitty's  will  is  well  attested,  being  in  like  mann»  re> 
ferred  to  by  the  last,  which  is  allowed  to  be  indisputably  good. 
Yates,  for  the  defendant,  observed^  that  the  question  is  not, 

(0  ItwouldnotbeagoodwUlaiactthe  opiBioo  in  Gibtum  ▼.  Lord  Utm^fotrd^   1 

SUtute  of  Fraudf.    The  original  will  re-  Ve*.  S.  49S :  and  we  PvtUr  ▼.  Potter,  Id. 

ferred  to  by  the  codicil,  moit  have  been  4X1 1  Doe  dem.  PuU  ▼.  Daop,  1  Cowp. 

properly  ezecated,  for  If  it  be  bad  in  iti  158.    It  was  at  onetime  thoogfat,  that  an 

inception,  no  codicil,  though  properly  eze-  intention  to  repnbtith  ihould  be  nanifettly 

cuted,  can  give  eflhrt  to  it.     At  where  a  dedared  or  ezprened;  AiU^Oom.  ▼.  Dtmrn 

testator  doTiied  lands  by  a  will  written  in  img,  Anbier,  57 1 .    Whether  a  subsequent 

hit  own  hand,  but  which  had  no  witnesses,  writing  be  considered  as  the  oooehision 

and  then  by  a  codicil,  duly  executed  and  of  a  will  begun  before,  as  in  Carteiim  ▼. 

nbscribed  by  fbur  wttnesscs,  redlsd  and  Ori^ftm,  1  Burr.  549,  or  as  a  codicil  i«« 

took  notice  of  it,  it  was  held  that  the  wlU  pubttsWng  a  wiU,  it  mwt  be  attcstsd  by 

was  void}  AtU-Oen.  t.  Bonm,  2  Vem«  three  witnesses.    Such  rspnblicathiB,  uih 

597,  Free  in  Ch.  270.    In  a  leading  case  lea  controlled,  will  pass  after-purchased 

OB  the  subject,  this  doctrhie  has  been  laid  lands  r  PiggoHv.  W0Utr,ubiiuprai  Lady 

down,  oti,  that  every  codicil,  referring  to  StraHftmoro  v.  i?sis«t,  7  T.  R.  482,  con- 

a  prerious  dul^  executed  will,  unless  con-  firmed  in  D.  F.,  2  Bes.  &  P.  500$   Ooo^ 

fined  in  exprnsion,  is  a  republication  of  iUh  dem.  Woodkouat  v.  Mer$dUkt  2  M.  ^ 

eswb  will,  thangh  the  codkU  refaite  only  S.  5 :  but  it  will  not  operate  upon  a  thbg 

to  personal  pmnarty  I  Bvumy,  CrmNt  I  which  has  come  by  sntastitutton  Into  the 

Ves.  Jun.  488,  confirming  the  case  of  place  of  somethhig  existing  at  the  time  of 

Ackerley  r.  Femon,  1  Com.  R.  881 ;  Pig-  pubUshing  the  wiU,  but  since  withdrawn ; 

^ottv.  iralfer,7  Ves.  Jun.  98,  8.  P.  Lord  Hoimetr.  CogMU,  7  Ves.  Jun.  499i  Lm$ 

libpArisAesefDH  lohnvebe^oftheitne  v.  mikmty  10  Bast,  241, 
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BoRD         whether  the  will  is  genuine^  but  whether  duly  puMished  under 
^*  the  statute  of  frauds.    And  in  support  of  a  general  law  made 

seawell.  ^^^  ^j^^  security  of  devises^  it  is  proper  to  go  even  against  the 
intent  of  any  particular  testator.  This  statute  has  been  al- 
ways strictly  interpreted ;  and  the  first  sheet  was  never  seen 
by  two  of  the  witnesses.  Had  the  sheets  lain  one  upon  anodier, 
and  been  connected  together,  I  aUow  it  would  be  a  good  at- 
testation, though  the  witnesses  might  never  see  the  under 
ones.  The  law  miplies  that  thev  did  see  them,  till  the  contrary 
appears ;  and  if  they  saw  but  the  extremest  edge  of  the  paper, 
it  will  be  sufficient    But  here  there  is  a  direct  absolute  ne- 

gtive.  The  witnesses  have  sworn,  they  did  never  see  the 
St  sheet.  In  Lea  and  lAbb^  as  reported  in  S  Mod.  the  Court 
?ut  this  very  case  in  iemdnis,  and  held  it  no  good  attestation, 
^he  reason  is,  because  the  testator  may  afterwards  substitute 
another  sheet  in  the  room  of  that  he  had  first  written ;  which, 
if  proved,  would  clearly  vitiate  the  will.  The  Case  of  MoU- 
neux  and  MoUneux  was  only  a  question  of  description;  and 
the  Court  very  justiy  held,  that  the  nature  of  the  estate  might 
well  be  described,  by  reference  to  another  instrument. 
[  *  410  ]  *  Morton,  in  reply,  observed,  that  a  man  might  as  easily  change 
a  sheet  in  his  will  for  a  new  one,  after  he  had  shewn  and  pub- 
lished it  as  before ;  unless  the  witnesses  must  subscribe  every 
sheet,  which  was  never  yet  contended.  And  that,  as  to  the 
legal  possibility  of  seeing  the  edge  of  every  sheet,  nothing 
hinders  a  man  from  writing  hb  win  on  paper  of  various  razes; 
and  if  a  little  bit  be  inserted  in  the  middle  of  his  will  between 
several  other  sheets,  no  witness  can  prove  its  publication,  other- 
wise than  by  inference  and  connexion.  Ajid  that  the  con- 
nexion of  grammar  and  context  is  altogether  as  rational  and  as 
certain  a  criterion,  as  the  connexion  of  a  wafer  or  pack-thread, 
which  Mr.  YcUes  has  admitted  would  have  made  it  a  good  pub- 
lication of  the  first  sheet,  though  it  had  lain  out  of  sight,  and 
totally  covered  by  the  second. 

IPOH,  in,  454.] 


The  King  v.  Delaval  and  Others. 

S.  C.  3  Barr.  1434. 

When  the  Court  AnN  CATLEY  (the  daughter  of  a  gentleman's  coachman), 
A^ftl^e^,     ^^  apprenticed  by  her  father,  at  sixteen  years  old,  to  one 
protecUontothe  Bates,  a  music-master,  for  seven  years;  and  the  father  was 
ptr^  ndeundo    bound  in  a  penalty  of  200/.,  in  case  of  the  girl's  misbehaviour 
?f  th^J*dKiige    ^'  running  away,  when  qualified  to  be  profitable  to  her  master. 
the  custody  of     About  the  age  of  nineteen,  she  became  acquainted  with  Sir 
the  perwn,  it  b  Francis  Blake  Delaval,  and  had  a  criminal  correspondence  with 
^^  °°«»"    Inm,  which  produced  other  irregularities  in  her  conduct.  Bates, 
the  master,  being  angry  at  her  behaviour,  tiireatened  to  turn 
her  out  of  doors,  and  sue  the  father  for  the  pcnaalty.     Here- 
upon Sir  Francis  took  a  lodging  for  her  and  her  mother,  and 
nimished  it,  the  master  allowing  her  251.  a  year  for  her  board. 


B  ASTER  TBRM,  3  GEO;  III.  K.  B.  4|0 

and  being  to  have  her  earnings  as  a  singer  at  Coyent  Griffden     Tn  Kiiro 
Theatre  and  Marybone  Gardens.  «• 

Afterwards,  at  the  girl's  request.  Sir  Francis  paid  Bates  the  .  P^*^^^^  , 
200/.  penalty,  and  agreed  to  pay  him  2001.  more, 'for  her 
earnings  this  season,  and  had  a  general  release  from  him.  to 
the  gin  and  Catley  tiie  father.  She  then  agreed  to  bind  her- 
self apprentice  to  Sir  Francis  for  the  residue  of  the  term 
in  the  common  form,  and  with  the.  usual  covenants  of  such 
*  indentures,  and  also  a  spedal  covenant  not  to  leave  Sir  Fran-  [  *411  ] 
ds's  house ;  and  Sir  Francis  covenanted  to  instruct,  or  cause 
her  to  be  instructed,  in  the  art  of  music.  The  finther  was  made 
a  party  to  this  indenture ;  but  when  Fraine  the  attorney  brought 
it  nim  to  execute,  he  kept  it; — and  now,  18  May,  moved  the 
Court  for  an  information  against  Sir  Francis,  Bates  the  master, 
and  Fraine  the  attorney  for  a  conspiracy  to  debauch  his  daugh- 
ter under  the  forms  of  law;  and  tor  a  habeas  corpus  directed 
to  Delaval  to  brinff  in  the  body  of  Ann  Catley;  which  he  did 
the  next  day,  wimout  any  return  in  seriptis(f)  (which  the 
Court  allowed  to  be  weU  enough),  and  the  girl  was  discharged 
out  of  his  custody.  Upon  thb  llie  father  attempted  to  seize 
her  in  Court,  but  was  not  permitted,  and  reprimanded  for  the 
contempt  by  the  Chief  Justice.  She  declared  her  attachment 
to  Sir  Francis,  and  aversion  to  go  home  with  her  father ;  upon 
which,  Norton,  Solicitor-General,  desired  the  direction  of  the 
Court,  that  she  might  be  protected  from  any  violence  reden»- 
do.  But,  as  her  intention  was  plain  to  return  to  cohabit  with 
Sir  Francis,  the  Court  hesitated  as  to  that  point ;  and  said,  that 
such  protections  depend  on  the  circumstances  of  the  case. 
Sometunes  we  go  so  far  as  to  send  an  officer  with  the^  parties 
home.  At  other  times  we  only  protect  in  the  face  of  the  Court. 
It  may,  or  may  not,  be  proper  for  a  father  to  have  the  custody 
of  his  child  under  age,  [tillj  arrived  at  ^ears  of  discretion.  In 
the  present  case,  he  seems  to  have  assigned  over  his  parental 
authority  to  Bates  the  master,  by  the  indenture  of  apprentioe- 
sldp.  However,  let  cause  be  shewn  on  the  information,,  the 
16m,  (being  the  last  day  of  Term),  and  let  the  girl  and  her  . 
master  then  attend;  and  in  the  .mean  time  let  no  person  molest 
her  on  pain  of  being  committed. 

.  On  the  16th  cause  was  shewn ;  and  the  conduct  of  the  youiu; 
woman  appeared  so  thoroughly  vicious,  that  the  Court  declareo, 
they  had  no  hopes  of  reclraning  her;  and  that  the  only  ques- 
tion was,  whether  any  temporal  crime  had  been  committed  de- 
serving the  interposition  of  this  Court. — ^They  were  led  to  be- 
lieve, that  the  ffirl  had  been  ruined  by  conspiracv,  and  that  the 
father  and  mother  were  originally  parties  to  it;  though  now  the 
&ther.  appeared  in  the  li^t  *  of  prosecutor.  The  rule,  was  [  •412  ] 
therefore  enlarged  to  the  first  day  of  Trinity  Term  (j^),  that 
the  fiilher  and  mother  might  answef  the  matter  of  the  defend- 
ant's affidavits.  ('*  Qu.  If  they  should  appear  to  be  guilty,  who 
vrill  be  now  the  prosecutor?") 

(/)  See  U^*i  Ca.,  pnt,  805 ;  WamnC»  Ca.,  1204. 
ig)  awpoti,4Z9,8.C, 
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Turn  Kme         Bttt  as  to  the  ddmry  in  purauBiice  of  the  habeoi  eofpmg, 
j_**^         Norianf  Solicitor-general,  obserred,  that  the  Court  hare  been 
I        y  erer  very  reluctant  to  do  any  diing  but  release  from  the  con- 

finement; and  cited  the  King  and  Clarksam,  Trin.,  7  Geo.  1, 
Str.  444;  King  and  Johnson,  H.  10  Geo.  1,  Id.  579,  Lord 
Ravm.  1334;  STin^and  Smith,  Trin.,  10  Geo.  2,  Stra.  982. 

Lord  MANSFiELOy  C.  J. — ^We  have  considered  those  cases 
rery  fully*  We  think,  what  was  done  in  all  of  them  was  Tery 
right;  but  we  don't  aoree  with  what  was  said  in  the  booksabout 
them.  In  the  case  of  wards,  not  sui  juris,  the  Court  is  bound 
to  protect  them.  And,  wherever  the  Court  does  not  thii^ 
fit  to  deUver  the  parties  into  ny  special  custody,  the^  wiB 
privilege  them  reaetmdo*  If  the  Cfourt  refuses  diat,  it  im- 
pliedly directs  the  parties  to  break  the  peace,  even  in  Palace- 
Yard.  As  to  the  cases;  1,  K.  and  Clarkstm.  A  yoong  lady, 
of  marriaffeable  Tears,  lives  with  her  legal  guardian.  A  man 
claims  to  be  her  husband,  and  sues  out  a  hmeas  corpus.  She, 
in  Court,  denies  the  marriage.  Till  the  &ct  is  tried,  the  Court 
cannot  change  the  custody.  They  therefore  protected  her 
home  by  a  tipitafi;  lest  the  pretended  husband  should  seise  her 
redeundo.  But  this  bears  no  resemblance  to  Lady  Harriol 
Berkley^s  Case,  as  the  reporter  has  made  the  Court  declare. 

2,  K.  fmd  Johnson.  Frances  Holland,  a  child  of  nine  years  old, 
brought  up  in  custody  of  a  guardian,  appointed  by  die  Spiritoal 
Court.  This  Court  deUvei^  over  the  custody  of  the  child  to 
her  guardian,  appointed  by  her  ftither's  will ; — the  Court  did 
right.  What  authority  had  Hie  Spiritual  Court  to  appoint  a 
^(uardianin  suchacase!  K  a  child  be  in  custody  bnproper  far 
It,  the  Court  will  not  remand;  for  if  it  remands,  it  must  also 

[  ^413  ]  protect.  And  if  a  child  be  kidnap^ped,  or  kept  up  for  the  pur- 
pose of  prostitution,  shall  this  Court  send  them  back  amin,  and 
not  rather  restore  them  to  their  parents  or  guardians?  it  is  said 
in  the  next  case,  that  Lord  Raymond  repented  of  what  was 
done  in  this.  His  Lordship  was  latterly  a  very  scrupulous 
man.    But  we  are  clear,  his  first  judgment  was  the  riffht  one. 

3,  K.  and  Smith.  A  boy  almost  fourteen  living  with  his  aunt, 
brought  up  by  habeas  corpus  at  the  suit  of  lus  father.  The 
Court  only  delivered  him  out  of  custody,  and  informed  him,  he 
might  go  where  he  pleased.  He  chose  to  remain  with  his  aunt 
Accorcung  to  the  note  I  have  seen  of  it,  the  Court  had  a  very 
31  opinion  of  the  father's  designs ;  and  the  boy  expressed  ffreat 
unwillingness  to  go  to  him. — Upon  the  whole,  the  true  rme  to 
be  collected  from  aU  these  cases  is,  that,  if  the  circumstances  re- 

Juire  a  change  of  the  custody,  it  must  be  delivered  in  Court: 
r  they  do  not  require  it,  the  privilege  redeundo  is  of  course  (i). 
In  the  present  case,  upon  the  circumstances,  we  think  it  very 
improper  for  her  to  go  to  her  father.    He  used  her  ill  before 
she  was  apprenticed;  and  by  the  indenture  has  parted  widi  all 
his  pmrental  authority.   She  must  be  discharged ;  and  of  course, 

Ih)  R,  ▼.  M§ad,  1  Burr.  ff4S ;  it.  v.      to  Mcure  her  fVom  iniult  on  her  retonw 
Oarke,  Id.  606.    IniZ.  v.  Bnok,  4  Bum      See  also  A.  ▼.  Wintm,  «  T.  R.  89. 
1991,  the  Court  gave  the  perMm  a  Upttaff 
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win  Hftve  her  priTflege  redetmio:  bot  I  will  not  interpoM  in  any  ^^  ^^ 

extraordinary  mamer.  ^^^^^^ 

Denmison,  J»9  Wilmot,  J.i  accord.  y y » 


Stephen  \ci  of*]  f7.  Coster  ^  nA 

&  a  S  Burr.  1408. 

Action  on  die  case  against  certain  malt-facton,  for  feading*  whnftigtn  in 

and  unloading  malt  at  the  plaintiff*8  wharf,  without  paying  any  Londoa  an 

duties  for  the  same.    On  trial  at  GuikQiaU  the  fblbwing  spe- t;;^^ 

dal  case  was  made :  goods  unladen 

By  an  order  of  Privy  Council,  1st  of  May,  1674,— reciting  into  lighten, 

the  statute,  9»  Car.  2,  c  11,  s.  44,  which  enacts,  "That  a  pub-  ^a^lItSfr*" 

lie  wharf  or  key  be  leift  along  the  rirer-side,  from  the  Temple  wh«r&. 

to  London«Bndge,  forty  feet  indde;  and  that  no  Teasels  shall  \Pott,  4ts.] 
-"    -    -        -  -        -  ^      ,     ^    ^414    J 


^lie  before  the  same  longer  than  shall  be  necessary  for  Uie 
lading  or  unlading  of  gmds,  without  consent  of  the  several 
wharSngers}  and  that  it  shall  be  lawful  for  all  persons  to  load 
or  unload  goods  at  die  same,  paying  for  wharfage  and  cranage 
sudi  rates,  as  die  King  in  counol,  from  time  to  time,  shall  ap- 
point,"— King  Charles  2d  did  appoint  certain  rates  to  be  taken 
for  all  goods  brought  unto,  shipped  off,  loaden  or  unloaden,  at 
Brooke  s  wharf;  and  diat  the  rate  for  malt  was  6d«  per  score. — 
That  the  plaintiffs  were  wharfingers,  and  possessed  of  Brooke^a 
wharf,  and  endded  to  the  sud  rates ; — ^diat  die  defendants  were 
eonrignees  of  a  loading  of  mak,  wUeh  was  brought  in  a  west* 
country  barge  to  Brooke's  wharf;  which  barge  was  fastened 
and  lay  at  Brooke*s  wharf,  and  luiloaded  a  small  part  of  her 
cargo  upon  the  said  wharf;  and,  while  she  lay  there  fostened, 
the  other  part  of  the  cargo  was  taken  out  and  put  on  board 
lighters,  and  never  landed  on  the  wharf.  The  question  is, 
whether  the  defendants  are  liable  to  pay  die  whiurfinger  ac- 
cording to  the  rates  mentioned  in  the  order  of  council  for  such 
nart  of  die  cargo  as  was  put  on  board  die  lighters,  and  never 
landed  on  the  wharf. 

Wallace f  for  plaintifis. — At  common  law  none  could  lade  or 
unlade  at  a  wharf,  but  by  contract  with  the  owner.  This  act  of 
Parliament  obliges  the  owner  to  allow  the  use  at  certain  ratee; 
therefore  just  and  reasonable,  that  he  should  have  the  rate  ap- 
pointed. Defendant  fastened  in  the  usual  way  for  unlading, 
which  the  plaintiff  could  not  prevent;  and  so  liiad  the  use  and 
benefit  of  die  wharf.  In  the  case  of  a  fair,  stallage  is  due, 
whedier  a  man  sells  any  diing  or  no ;  Case  oiNewington  Fair, 
2  Roll.  Abr.  ISS(f).  The  statute  has  not  fixed  how  much  he 
shall  unlade  at  the  wharf; — therefore,  by  unloading  a  bushel 
a  day,  he  may  justify  lying  diere,/may  keep  other  barges  off, 
and  unlade  die  rest  of  his  cars o  in  lighters. 

Burland,  Serjeant,  for  defendants. — ^The  statute  vests  a 
power  in  the  Kuig  and  Council  to  make  rates.    If  the  power 

(0  Market  (B)  pi.  1 ;  S.  P.  rndtrnmCi  835 ;  Com.  Dtg.  UarkH  (F  t).  See  Mtyor 
Ca.,  <Wil.  pL  2 ;  JRU  y.  Bmhir,  MeoM,     ^iNonnOi  y.  Amr,  poff,  1116. 
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stbpbbn  is  exceeded,  the  order  of  council  is  void.  ^  The  wogis- 
CONER  **  brought  unto  the  wharf y^  are  in  the  order  only,  and  not 
'  in  the  act  of  Parliament.  A  wharfinser  could,  not,  at  common 
law,  hinder  barges  from  being  unhden  into  lighters.  No 
necessity  therefore  for  a  statute  to  enable  the  barges  so  to 
do.  The  compensation  arises  from  the  new  riffht  ^ven  by  the 
statute,  not  for  that  which  the  barge-master  had  at  common 
law.  By  s.  SI,  there  is  a  penalty  lud  on  the  wharfinger,  re- 
fusing to  let  goods  be  landed  and  shipped  at  or  oflT  his  wbai£ 
This  shews  the  intent  of  the  act :  "  Landed  ai**  and  **  shaped 
off,'  refer  to  ihat  only  which  is  on,  or  comes  to,  land*.  Duty 
is  given  for  wharfage  and  eranwe  jointly:  For  the  use  ot  the 
land,  and  for  the  instrument.  Tnis  applicable  only  to  what  is 
'  unloaded  on  the  key.  We  have  used  neither  whan  nor  crane.. 
The  measure  of  the  duty  is  the  quantity  shipped  off  or  an:  A 
most  uncertain  criterion  upon  the  pretence  now  set  up!  How 
will  the  wharfinger  know  now  much  is  put  into  the  ughters! 
As  for  the  benefit  of  fastening,  it  arises  from  a  tortious  use  of, 
and  intrusion  on,  the  wharfinger's  property;  fer  wUeh  he  has 
remedy  by  action.  If  the  act  had '  given  the  barge  a  riffht-  to 
moor  longer  than  was  necessary  for  miloading,  then  it  had  been 
reasonable  to  have  ^ven  a  toll  in  recompence:  But  sect.  45 
has  nrohibited  it.  dj  the  doctrine  now  contended  for,  the 
merchant  would  be  subject  to  the  inconvenienoe  of  a  double 
duty;  one,  for  unloading  into  lighters ;  the  other,  for  landing 
at  any  other  part  of  the  river.  Sect.  45  is  a  sufficient  restraint 
upon  the  merchant.  They  can  lie  no  longer  than  is  necessary. 
If  they  anchor,  and  ship  ofi^  their  goods  in  the  middle  of  the 
^  1  "^^r>  ^^  d^*y  can  then  be  payable.    Why  then  is  it  due  for 

[  416  J  doing  the  same  thing  nearer  land?  *The  case  of  staUage  js,, 
because  whoever  sets  up  a  stall  takes  the  benefit  of  the  fiiir,  as 
far  as  lays  in  his  power.    We  take  no  benefit  of  the  wharfs 

Lord  Mansfield,  C.  J. — This  being  a  case  of  great  conse- 
quence  to  the  wharfingers  and  barge-masters  in  general,  let  it 
stand  for  fiirther  argument. 

[S.  C.  PMi,  4SS.] 


The  Kino  r.  Nubys  and  Galey. 

Jnagment  for     ThESE  were  the  three  subscribing  witnesses  to  Mr.  JolMe's 

^bSSitr'^  will,  (see  p.  366),  who  were  afterwards  convicted  of  perjury, 

neMct)toMt      on  three  several  indictments,  for  swearing  at  the  trial  at  bar, 

Midea  wilL       that  the  testator  was  utterly  incapable  of  making  one:    And 

they  now  received  judgment,  to  be,  each  of  them,  imprisoned 

six  months,  to  stand  twice  in  the  pillorv,  with  a  paper  on  thor 

heads  denoting  their  crime,  once  at  Westminster  Hall  Gate, 

and  once  at  Charing  Cross;  and  to  be  transported  to  America 

for  seven  years. 

N.B. — The  elder  Nuey  was  about  70  years. of  age,  the 
younffer  about  35;  and  Galey  about  60.  They  afterwi^ds  ob» 
tained  a  pardon  in  respect  to  thejr  transportation. 
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Nbwby  v.  Rbbd. 

It  was  ruled  by  Lord  Mansfield,  C.  J.,  and  agreed  to  be  the  la  cim  of  t 
coune  of  practice, — ^That  upon  a  double  insurance,  though  the  ^^^^jJ'jJJJ^ 
msured  b  not  entitled  to  two  satisfactions;  yet,  upon  the  first  ^^y  ^^qo^ 
action,  he  may  recover  tiie  whole  sum  insured,  and  may  leave  die  whoit  »- 
the  defendant  therein  to  recover  a  rateable  satisfaction  firom  pbtftaByofthe 
die  other  insurers  (*)•  iSJTtoitow. 


(k)  Where  the  pbintiir  had  beored  at 
Llitrptol  on  a  i^eyage  ftom  NcwfimiMlland 
to  Barhadoes  and  the  Leeward  Islands, 
widi  an  ezeeption  of  American  captures, 
and  afterwards  insored  at  LukUm  on  the 
same  ship  from  Newibundknd  to  Domi- 
nka,  and  from  thence  to  the  port  of  dis- 
charge in  the  West  Indies,  without  that 
ezeepdon  j  lie  had  a  Terdict  against  a  Lm^ 
dm  underwriter  for  Ids  full  demand,  with 
liberty  to  the  defendant  to  bring  an  action 
against  the  Liverpool  underwriters  if  he 
Aougfat  fit ;  Rogon  ▼.  Daoii,  ParlL^s  Ins. 
4SS  (ed.  1817).  Acoordingiy  this  defend- 
ant brought  an  action  for  money  had  and 
reoeired,  in  order  to  recover  a  contribution 
for  die  loes,  which  he  had  been  obliged  to 


pay,  and  got  a  verdict.  Lordil^MfoU-*  tionftomthe 
"  The  question  seems  to  be  whether  the  '"'^. 
insured  has  not  two  securities  for  the  loss 
that  has  happened.  If  so,  can  there  be  a 
doubt  that  he  may  bring  his  action  against 
eidier!  It  is  like  the  ease  of  two  tecn- 
rities}  where,  if  all  the  money  be  recover- 
ed against  one  of  then,  he  may  recover  a 
proportion  from  the  other.  Then  this 
would  bring  it  to  the  question,  whether 
the  second  insurance  is  void  as  a  re-assur- 
ance. But  a  re-assurance  is  a  contract 
made  by  the  insurer  to  secure  himself; 
and  this  is  only  a  double  insurance ;"  jDo- 
vU  V.  GUdart,  Id.  424.  See  Godii$  v.  Lorn- 
don  Astmrtmee  Companfft  ante,  lOS. 


Camden  r.  Cowley. 

JLCTION  on  a  policy  of  insurance,  on  a  ship  at  and  firom 
Jamaica  to  London.  The  ship  was  also  insured  firom  London 
to  Jamaica  generally;  and  was  lost  in  coasting  the  island,  after 
she  had  touched  for  some  days  at  one  port  there,  but  before  she 
had  deliTered  all  her  outward  bound  cargo  at  the  other  ports 
of  the  island. 

In  order  to  shew  when  the  homeward  bound  risk  com- 
menced, it  was  necessary  to  shew  at  what  time  the  outward 
bound  risk  determined;  and  to  prove,  that,  bv  the  custom  of 
nierchants,  the  outward  bound  risk  determined,  not  when  the 
sliip  arrived  and  moored  twenty-four  hours  in  any  port  of  the 
island^  (as  the  plaintiff  in  the  present  cause  contended),  but 
when  she  had  been  safe  twenty-four  hours  in  her  last.port  of 
delivery. 

Lord  Mansfield,  C.  J.,  ruled,  that  insurance-brokers  and 
others  might  be  examined,  as  to  the  general  opinion  and  un- 
derstanding of  the  persons  concerned  in  the  trade;  though 
they  knew  no  particular  instance,  in  fact,  upon  which  such 
opinion  was  founded  (Q. 

The  jury,  being  special,  found  a  verdict  for  the  plaintiff. 


[     417     ] 

Evidence  of  the 
general  opinion 
of  merchants 
allowed  to  be 
given  to  prove 
tiie  custom  of 
merchants. 

Insnranoeona 
ship  to  Jamaica 
is  determined, 
by  tile  ship's 
mooring  twen- 
ty.finir  hours  in 
any  port  there, 
and  does  not 
continue  till  she 
comes  to  the  last 
port  of  delivery. 


<0  Aa  to  evidence  of  usage,  see  JVeftfe 
▼.  IToisfioiMiy,  S  Doug.  510;   KolfaMcev. 


/>n0ar,  1  Camp.  50S;  Ougierv,  JemAtget 
Id.  505,  n.    "On  mercantile  oontraets 
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Motion  for  a  new  trial ;  the  verdict  being  (as  was  suggested) 
contrary  to  the  sense  and  meaning  of  die  parties.     But  Lord 
V  MansfieUf  C.  J.,  stated  to  the  Court,  that  the  ship  in  question 

^q^^'i^^^bL  ^^  ^^**  ^  called  a  generai  ship;  vix»  advertisea  at  Lloyd's 
Aftera fuB trUi  coffce-house,  as  bound  to  the  island  generally,  and  by  the 
by  « competent  course  of  trade  to  touch  at  the  seYeral  ports  of  the  island,  thePB 
Jjl^Ti  j^B^J^wA  to  ddrrer  eome  goods,  and  take  in  otkers;  that  it  was  insured 
*^  at  and  fr^m  Jamaica,  and  warranted  to  depart  with  eooToy. 

The  policy  was  very  inaceorstdy  worded,  in  not  defining  what 
was  meant  by  being  ol  Jamaica;  andlleftittothe  juiy,  wUch 
was  a  very  capable  one. 

The  inclination  of  my  opinion  was  the  contrary  way;  but  I 
thidfc  it  was  tbtmnighly  toed,  and  that  no  new  tight  can  be 
now  thrown  in.  And,  therefore,  I  am  against  granting  a  new 
trial;  which,  if  the  veidict  should  be  contradictory,  must  in  the 
end  produce  a  third* 
Denntson,  J.^  accords 

WiLMOT,  J.,  accord* — I  think  the  verdict  a  right  one.    The 
ship  arrired  ai  Jamaica,  the  first  port  she  came  to  trade  in  (i)» 

Rule  denied. 


Camdeh 

COWLBT. 


new  tpUd  dull 
— tfctsi— I 


nMiis  t»  ianxMioet,  Ac  Oourts  of  kw 
cnraiiie  and  bear  witnetiet  of  what  ia  the 
laMge  wd  uadcntandiog  of  merchanti 
oonvenaat  thereiii :  fiir  they  have  a  sdile 
pecttHar  to  themtelTet,  which  la  abort,*  yet 
IB  nnderatood  by  them;  and  must  be  the 
rule  of  construction:"  Per  Ld.  iXirJwJcfo, 
C.  ini^oforT.  PlBlae,  1  yea.S.458.  See 
also  BUmt  ▼.  Com^,  8  Vea.  S.  381 1  dw- 
rand  ▼.  Jngertteim,  Peake,  N.  P.  C.  41  { 
B«rcft  v^  Depeif$itr,  4  Camp.  S88;  and 
wUe,  S9»,  800. 

<«)  See  Ftmrqft  «.  Dtmiukbt,  9m^ 
I9{(,  per  Lord  Man^Md,'  and  CaOUuom  t. 
Zi^rkhu,  3  Tjiant  1. 

(6)  8.  P.  Sarrtu  ▼.  Londom  An,  Camp,, 
Park's  Ina.  S4|  Manb.  Ina.  S6S.  Liighw. 
Mather,  lb.    1  Bip.  413,  S.  C    When  a 


ahip  was  insured  at  md  frma  Jamaicit 
warranted  to  sail  after.  January  12th,  And 
was  lost  before  that  day  is  sailing  from 
one  port  of  the  island  to  another,  the  in- 
iwed  reooTend,  on  the  ground  that  she 
was  protected  in  moving  from  port  to  port 
intheaameidand;  OaiiAifcaafc  t,  Jemmm, 
8  Taunt  801;  and  seeC^llrteMk▼.^Uil, 
Id.  408;  Faikmce  ▼.  Dewar,  1  Camp.  S08. 
As  to  the  eonstruction  of  policies,  see  Ld. 
IftuicflrM'f  Judgment  in  /V%  t.  Befd 
Stcckaagt  jtstaraitee  CaatpoMff,  1  Bur. 
847(  Brmigk  ▼.  fFMSiure.  4  T.  E.  SOS; 
Ld.  £i2ni6^«sv*'s  Judgment  b  Bebertmm 
▼.  French,  4  Baat>  185.  See  also  Hodgma 
▼.  RUkatdeom,  poet,  408,  oeA  Oarier  T. 
BMkm^  pmt,  008. 


[     419     ] 


OTCReersortbe 
poor  canuathe 
appointed  in  a 
plaee  which  has 
never  yet  been 
considered  as  a 
separate  Till  in 
respect  of  the 
poor,  unless 
there  be  acom<v 
potent  number 
of  substantial 
householders. 


The  King  v.  Showler  and  Others, 

&  C.Z  Burr.  1391. 

It  was  objected  by  Norton,  Solicitor'^Generalf  to  ao  order  of 
Sessions,  confirming  the  appointment  of  overseens  of  the  poor 
in  Hauffhy  alias  Hoff,  in  Lincohislure;  1st,  That  tibiouffh  Haugh 
is  called  a  vill  in  the  order,  yet  the  facts  stated  specially  shew  it 
not  to  be  so(c).  It  consists  of  a  capital  mansion,  two  ancient  cot- 
tages, and  one  modem  one,  all  rented  by  one  Bjod  the  saiae 

(e)  Standard  Hill  having  been  always 
deemed  extra-parochial,  and  no  part  of  it 
erer  having  been  reputed  to  be  a  township 
or  vilU  or  assasacd  to  the  relief  of  the  poor, 
and  never  having  had  a  constable  or  over- 
aeers ;  the  Court  of  K.  B.  quashed  an  ap- 
.jpowuymant  of  ovaneera,  thoiigh  at  the  time 
at  censistad  of  more  than    17  4wenii« 


houses  occupied  by  substantial 
keepers,  and  contained  upwards  of  140  in- 
habitants, and  86  menial  eermrta  were 
resident  therein.  JPer  Ld.  BOemharm^ 
C.  J. — "The  immediate  consequence  of 
our  holding  this  to  be  a  vill,  ibr  which  over- 
seers ought  to  be  appointed,  would  b^  that 
overseers  must  be  appointed  for  all  the  Inna 


TRINITY  TERM,  t  GEO.  HI.  K.  B.  419 

fanneTy  who  occupies  the  great  house  himself^  and  has  put /btfr     Ths  Kino 
labourers  and  theur  families  into  the  three  cottages.  Sdlv,  That     ^^^^^ 

one  of  the  overseers  appointed  is  a  day  kbourer(c/) ;  and  there-  "°^^**  / 

forCy  not  a  substantial  householder  within  the  statute  (e). 

Harvey  shewed  for  cause^  1st,  That  Haugh  has  four  houses 
and  five  families:  Co*  Litt.  115,  defines  a  vill  to  consist  of 
flmres  vicimL  Though  now  converted  into  cxij  one  farm,  yet 
that  shall  not  destroy  its  existence  as  a  riff,  and  evade  the  nro- 
vasioa  tat  the  poor.  In  Demham  and  Dalhamf  Stra.  1004, 
held  that  Southwold  was  no  vill,  because  it  had  not  more  than 
two  housea.  In  i^oie  Prior  and  Gr^an,  Ibid,  1071,  Grafton 
had  not  the  reputation  of  a  vill,  being  only  a  nobleman's  house, 
turned  into  fiurms.  Here,  besides  the  JBanaion  and  new  cot- 
tage, are  two  ancient  cottages. 

Kemaef  on  the  same  side,  cited  Spehnan'a  YiUare,  and  Cam- 
den's Britamiiay  to  shew  tihat  Hangn  had  the  gepntetion  of  a 

vm. 

But  the  Court,  witliout  hearing  counsel  m  reply,  or  entering 
into  the  second  point,  quashed  we  order;  because  the  intent 
of  the  act  was  to  have  a  separate  provisioii  for  die  poor  made 
only  where  there  was  a  competent  munber  of  substantial  house- 
Jiolders.  And,  as  no  evidence  appears  that  ever  there  was 
an  appointment  of  thid  kind  before,  it  mav  probably  he  an  at- 
tempt by  the  fiurmer,  who  has  no  poor  of  his  own  to  provide 
for,  to  exempt  himself  firom  contributing  to  any  *poor'B  rate,  [  *4^  ] 
by  making  Ilaugh  farm  a  separate  viH,  which  it  never  yet  has 
been,  for  the  purpose  of  maintaining  the  poor.  And  Wilmot, 
J.  cited  the  King  and  WeSbedt,  Trin  13  k.  14  Geo.  2  (/). 

(tf  Court  and  every  coDegiate  or  ecdesiu-  toms,  BUk&p  v.  Llotfd,  Buntk  255 ;  R.  t. 
tical  estaUUhment,  which  would  work  a  Wamer,  8  T.  R,  375 ;  revenue  ottoen, 
fpn$t  alteration  in  the  laws  relaUng  to  thif  itoywewrf  y.  SU  BOolph't,  2  Cfa.  R.  196 ; 
rabject;"  R.  ▼.  Standard  HIU,  4  M.  &  S.  Cawthorne  r,  CampbeU,  1  Angtr.  205 ;  apo- 
378.— See  also  Jt.  ▼.  TamworA,  Caid.  28;  thecariet,  6  ft  7  W.  3,  c.  4 ;  freemen  of  the 
R,  ▼.  P§t9rhonaght  Id.  288;  R,  v.  iuetioee  ooanpany  of  surgeons,  18  G.  2,  c.  15,  ••  10 
■9S  Be^offdMrtf  Id.  167«  (under  certain  restrictions),  and  non-com- 
{d)  It  appears  that  this  would  not  have  missioned  officers  and  privates  in  the  mili- 
been  a  material  objection;  it.  v.  Stubht,  2  tia  are  exempt  It  also  seems  that  Justices 
T.  R.  895 ;  in  wUdi  case  it  was  alio  held,  of  the  peaee  are  exempt ;  per  Ld.  Kenfon, 
that  a  woman  may  be  appointed  over-  In  R,  v.  Pateman,  2  T.  R.  777. 
seer:  for  a  woman  may  be  queen-regnant.  By  59  G.  8,  c.  12,  s.  6,  justices  in  ses- 
marshal,  great  chamberhdn,  and  ehnnpion  dons  may  appoint  non-reridents  overseers 
of  Bogland,  high  sheriff,  oommiieioner  of  with  their  own  consent;  and  by  s.  t,  Ae 
aefwers,  returning  officer  for  members  of  inhabitants  in  vestry  may  elect,  and  jus- 
Parliament,  governor  of  a  workhouse,  tices  may  appoint,  an  assistant  overseer 
gaoler,  sexton,  and  common  constable:  for  with  a  salary.  Where  A.,  B.  &  C,  being 
«11  these,  being  only  mhdtUrUii  offices,  'partners,  had  a  dwelfing-house  in  parish 
any  be  eBscuted  by  her  deputy,  agen^  or  D.,  which  they  visited  daily  finr  puiposee  of 
minister.  But  a  woman  cannot  fill  anyju-  business,  and  paid  the  rent,  rates  and  taxes, 
dieial  situation,  which  depends  solely  upon  which  their  derk  inhabited,  but  they  did 
the  judgment  of  the  person  exercising  the  not  reside  there  themselves ;  it  was  held, 
office,  and  which,  therefive,  moat  be  ex-  that  each  of  them  was  liable  to  serve  the 
erdsed  in  person.  But  practiidng  barristers,  office  of  overseer;  R.  v.  Pojfnder,  1  B.  ft 
and  attorneys  (coaHHe  jemb.)  Poordage*t  C.  178,  2  D.  ft  R.  258. 
'Ca.,  1  Mod.  22 ;  Premee*»  Ca.,  Cro.  Car.  (e)  As  to  the  meaning  of  thb  word,  see 
889;  Glergymen,^iifii.«Mod.  140;dia-  JB.  v.  JEb//,  1  B.ftC.  178,  2D.ft  R.241, 
icnting  ministers,  1  W.  ft  M.  c.  18,  s.  11 ;  AC,  where  all  the  authorities  are  ttfer- 
Roman  Catholic  priests,  31  G.  3,  c.  32,  s.  red  to. 
6 ;  high  eonitables  in  a  different  hundred,  (/)  1  Bott,  24  (ed.  1798). 
Aworn.,  T.  Jones,  4C ;  officers  of  the  ens- 
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ToRRiANO  r.  Legge  and  Others. 

S.  C.  8  Wood,  61 ;  GwilL  909 ;   2  Eagle,  200. 

Nine  modus's      BiLL  for  tithes  in  kindy  of  the  narisdi  of  Chinkford  in  Essex  : 

ArcoS^iIuh-  ^^  defendants  set  up  nine  several  modus's,  viz. 

out directtng  "       I*  A  modus  of  5s.per  acre  for  all  land  sown  with  wheat,  in 

■ny  isiue  to  try  Ueu  of  all  tithes  of  wheat. 

their  exiftence.        g^  ^  modus  of  2*.  6d.  per  acre  for  all  land  sown  with  other 

graini  in  Ueu  of  all  tithes  of  other  grain. 
8.  A  modus  of  2s.  per  acre  for  all  meadows  mowed,  and 

Is,  4df.  for  up-land  grass  grounds  mowed,  in  lieu  of  all  tithes  of 

grass,  hayj  and  pasture  within  the  parish. 

4.  A  modus  ofSs.  6d,  for  every  farrow  of  pigs  littered  idth- 
in  the  parish,  in  Ueu  of  all  tithe  of  pigs. 

jV.  a  These  four  were  given  up  by  the  defendant's  counsel, 
and  overruled  by  the  Court,  as  being  too  rank,  by  approaching 
too  near  the  real  value  of  the  tithes. 

5.  A  modus,  that  the  parson  shall  have  all  the  hay  of  two 
acres  in  a  piece  of  land  of  twenty  acres,  called  the  Nayses,  in 
Ueu  of  tithe  hay  in  that  piece  of  land. 

jV.  B.  This  was  overruled  by  the  Court;  because,  l.The 
answer  set  forth  two  acres  in  a  ground  of  twenty  acres,  and 
the  proof  was,  of  four  acres  in  a  ground  of  forty.  2.  It  was 
uncertain,  as  the  two  acres  were  not  specificaUy  set  forth,  but 
left  indeterminate,  as  to  their  situation  in  the  field. 
[  ♦  4^1  ]  ♦  6.  A  modus  of  8*.  per  score  of  lambs,  in  Ueu  of  the  tithe  of 
lambs. 

N.  B.  This  was  also  overruled,  as  being  too  rank,  by  valuing 
a  lamb  at  4«. 

7.  A  modus  of  9rf.  for  every  cow  depastured  on  the  meadows, 
and  6d.  for  every  cow  depastured  on  the  up>lands,  in  Ueu  of  the 
tithe  of  aU  cows,  calves,  and  milk. 

jV.  B.  Tins  was  likewise  overruled;  1.  Because,  if»  imder 
this  prescription,  agistment  tithes  are  not  included,  then  it 
seems  to  be  rather  rank.  But  principaUy,  2.  Because,  whe- 
ther agisted  cattle  are  or  are  not  included,  the  recompence  is 
too  loose  and  uncertain;  for  a  parson,  in  Ueu  of  a  certain  right 
at  common  law,  must  have  a  right  equally  certain  by  the  pre- 
scription. And  here,  if  a  cow  be  depastured,  partly  on  the 
up-lands,  and  partly  on  the  meadows,  which  payment  is  the 

Sirson  to  demand?     Or  how  shaU  he  be  able  to  distinguish 
em? 

8.  A  modus  of  Id.  per  fleece  of  all  wool  shorn  in  the  parish, 
in  Ueu  of  aU  tithe  wool. 

N.  B.  This  was  also  overruled;  a  fleece  being,  on  an  ave- 
rage, not  worth  above  1*.  6rf.,  and  the  tithe  in  kind  therefore 
not  much  above  Ue^.,  which  makes  it  rank.  And  besides,  be- 
ing confined  to  the  wool  shorn  in  the  parish,  it  sets  up  a  modus 
de  non  decimando  as  to  wool  shorn  out  of  it. 
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9,  A  modus  of  4</.  upon  every  orchard,  in  lieu  of  tithe  of  all     Tokeiano 
fruit-trees  within  the  parish.  ^' 

N.  B.  This  was,  lasdy,  overruled;  because  it  is  a  modus  of         ^^^^'    - 
one  tithe  in  lieu  of  another.     Had  it  been  in  lieu  of  all  or- 
chards, or  fruit  growing  in  aD  orchards,  it  might  have  been 
good. 

♦The  Court,  upon  the  whole,  decreed  an  account  for  all  the  [    ♦4g2    ] 
tithes  in  kind,  without  directing  any  issue  to  try  the  existence 
of  any  one  of  them  (^r). 

Sewely  Husseyy  nUtcksioney  Feilde,  for  the  plaintiff. 

De  Grey 9  Harvey,  BickneU,  for  the  defendant. 

(g)  See  Pffke  ▼.  Domtmgt  poii,  1257,  and  cases  there  referred  to. 


IN  THE  KING'S  BENCH, 
Bond  r.  Seawell^. 

S.C,Ant€,4(i7, 

XHIS  case  was  again  argued  by  Serjeant  Hewittj  for  the 
plaintiff,  and  Thurlow,  for  the  defendant. 

The  Serjeant  took  a  difference  between  the  attestation  of 
the  act  itself  of  making  a  will,  to  which  three  witnesses  are 
clearly  requisite  by  the  statute,  and  the  attestation  that  such  a 
sheet  is  part  of  that  act,  to  which  one  witness  is  (by  common 
law)  sufficient.  And  he  cited  Stonehouse  and  Evelyn,  3  P. 
Wms.  254f.  That,  though  by  the  statute,  the  testator  must 
sign  the  will,  yet  the  proof  of  his  signing  it  may  be  by  one 
witness  only. — Nothing  else  material  was  added  to  the  former 
arguments. 

[5.  C.  Poti,  454.] 


Glover  v.  Black.    {Ante,  399,  405.) 

liORD  Mansfield,  C.  J.,  delivered  the  judgment  of  th^  Aninturanceoa 
Court. — ^At  the  trial  of  this  cause,  and  since,  I  have  leaned  as  9oodB  does  not 
much  as  possible  to  support  the  insurance.     My  reason  was,  t^^SdiSa*!!^ 
because  it  appeared  to  nave  been  transacted  in  this  form,  not  terest 
through  any  design,  but  merely  by  a  slip  of  a  boy,  the  insur- 
ance broker's  clerk,  in  not  inserting  the  word  "  respondentia,'' 
according  to  his  orders.     To  be  sure,  the  statute  19  Geo.  2, 
(which  contains  a  clause  to  regulate  insurances  on  *  money  lent  [ 
on    reMondentia  in  voyages  to   the  East  Indies)  does  con- 
sider the  owner  of  the  goods  as  having  a  right  to  insure  only 
fpr  the  value  of  the  surplus  not  covered  by  the  respondentia 
bond:  and,  to  many  purposes,  the  respondentia  creditor  has  a 
lien  on  the  goods  (A).  But  we  are  satisfied,  that  this  act  did  no^ 

(A)  But  tee  Bu^  v.  Fewron,  4  ^ast,  319. 
VOL.  I.  Z 


4&8 


9. 

Black. 
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mean  to  aket  the  law  of  insurancesy  so  tar  as  regards  the  form 
of  policies:  it  only  meant  to  prevent  wagering  policies.  The 
act  itself  describes  the  insurance  made  by  the  creditor  to  be  on 
the  money  lent:  it  refers  to  the  old  manner  of  insurance.  Now, 
bottomry  Bnd  respondentia  have  in  practice  always  been  consi- 
dered as  a  particular  species  of  insurance,  and  have  taken  a 
peculiar  denomination.  All  the  forms  express  the  insurance  to 
oe  on  bottomry  or  respondentia.  Nor  is  there  a  dictum,  that 
respondentia  can  be  insured  under  the  word  goods.  It  would 
be  very  dangerous  therefore  to  establish  a  precedent  to  the 
contrary,  since  the  consequence  may  be  bad,  and  introductive 
of  frauds,  though  we  cannot  now  roresee  the  particular  mode 
of  them.  The  ground  of  our  determination  is,  tibat,  by  the 
custom  of  merchants,  respondentia  is  always  insured  under  a 
special  denomination.  But  we  by  no  means  say,  that  under  an 
insurance  on  goods  at  large  a  man  may  nqt  prove  his  interest 
by  a  mortgage,  or  other  special  lien(t). 

Plaintiff  must  be  nonsuited. 


(0  "  The  lien  which  a  fiictor,  to  whom 
a  balance  b  due,  hat  upon  the  goods  of  Us 
principal,  comet  under  the  exception  taken 
by  the  Court ;  and  an  insurance  upon  sudi 
an  interest  seems  to  have  been  admitted, 
if  not  absolutely  held,  to  be  good  in  the 
case  of  Oodm  ▼.  Londom  AumriimeM  Comp,, 
miU,  103;"  Park's  Ins.  U  (ed.  1817}.— 


Money  expended  by  the  captain  fiir  the 
use  of  the  ship,  and  for  which  ruptmiaitm 
iuteKtt  has  been  diatged,  may  be  iec#- 
▼ered  on  an  insurance  on  **  goods,  ipcde^ 
and  dfects ;"  there  being  cTidenoe  of  ex- 
press usage  to  sanction  such  a  deteimma- 
tion:  Oregorjf  ▼.  CkriUU,  Ptak's  Int.  Iiu| 
Marsh.  Ins.  118  (ed.  1808). 


Wharftngers  in 
London  are  not 
entided  to 
whar&ge  fivr 
goods  unladen 
hito  lighters  out 
of  beiges  fiuten- 
edtothcfar 


Stephen  p.  Coster. 

S.  C.  Ante,  418. 

jLHIS  case  was  again  argued  by  Norton,  Solicitor-General, 
for  the  plaintiff. 

The  order  of  council  must  be  considered  as  a  recent,  co- 
temporary,  exposition  of  the  statute.  The  malt  in  question 
is  subject  to  pay  wharfage,  both  within  the  letter  and  the 
spirit  of  the  statute,  and  order  of  council,  h  Within  the 
letter;  for  it  was  unloaded  at  the  wharf.  A  barge,  which  lies 
dose  to  and  fastened  to  the  wharf,  is  always  said  to  lie  at  sneh 
a  wharf.  It  is  allowed,  that  duty  is  payable  for  so  much  as 
was  brought  to  land;  why!  because,  unloaded  at  the  wharf. 
[  ♦424  ]  That  which  was  water-borne  is  equal*ly  liable,  for  the  barge 
continued  in  the  same  station.  Either,  therefore,  ihe  first  was 
not  hable  at  aD,  or  both  are  liable;  either  none  was  unloaded 
at  the  wharf,  or  the  whole  was  unloaded  there.  3.  It  is  within 
the  spirit  of  the  law.  The  wharfinger  is  obliffed  by  the  statute 
to  give  up  his  private  property  to  Uie  use  of  the  public.  He 
is,  therefore,  in  justice  entitled  to  his  wharfage.  The  defendant 
has  the  full  benefit  of  ihe  wharf,  and  ou^ht  to  pay  for  it.  The 
present  practice  is  a  notorious  fraud;  it  puts  the  wharfinger 
totally  in  the  power  of  the  barffe-mastec.  He  may  iuslify 
coming  there  for  the  purpose  of  unloading;  and  yet,  by  not 
landing  any  goods,  evade  all  the  wharfage.    As  to  the  incon- 
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venience  pretended,  that  by  thia  claim  the  goods  are  subjected      Stephen 
to  double  wharfage^  if  landed  at  another  wharf;  that  depends       coster 

upon  the  owner's  choice.     If  he  sees  it  most  convenient  for  ^^ y — L^ 

himself,  he  will  land  them  here;  if  otherwise,  elsewhere.  It 
was  said,  that  an  action  of  trespass  would  lie  for  fastening  to 
the  wharf.  I  deny  it.  You  might  justify  in  an  action  of  trespass, 
by  saving  you  fastened  for  the  purpose  of  unloading;  and  this 
would  be  a  sufficient  bar. 

BlaclcMtane^  for  the  defendant. — So  far  as  the  order  of 
council  is  warranted  by  the  statute,  it  is  binding:  if  in  any 
respect  it  exceeds  it,  it  is  unwarranted,  and  of  no  validity. 
Their  discretion  extends  only  to  the  quantum  of  the  rate  to  be 
imposed,  not  to  determine  the  act,  by  which  such  rate  maybe- 
come  payable.     The  statute  makes  it  lawful  for  all  men  to  load 
or  unload  at  the  plaintiff's  wharf,  paying  him  a  recompense  for 
the  same;  which  at  common  law  they  could  not  do.     At  the 
same  time,  to  prevent  a  bad  use  of  this  general  licence,  it 
makes  it  unlawful  to  lie  in  the  river  before  the  wharf  longer 
than   is  necessary  for  such  loading  or  unloading;   which  at 
common  law  they  mi^ht  have  done.     *  In  the  present  case,  the  [    *425    ] 
plaintiff  is  not  entitled  to  the  recompence  claimed;  because 
the  fkct  stated  is  not  an  unloading  at  the  wharf.   1.  Not  within 
die  letter:  for,  ai  must  be  equivalent  to,  upon  the  wharf.  The 
thing  permiltcd  by  the  statute  is  something  not  lawful  to  do 
by  common  law,  via.  landing  goods  upon  another's  soil :  not 
unloading  them  near  to,  or  on  the  side  of  his  soil;  which  was 
clearly  lawful  at  common  law,  and  therefore  not  the  thing 
made  lawful  by  the  statute,  and  ordered  to  be  paid  for.  2,  Not 
within  the  reason  of  the  statute.     In  reason,  tiie  wharfinger  is 
entitled  to  a  recompence  in  proportion  only  to  the  use  made  of 
his  soil,  by  the  quantity  of  goods  actually  put  on  land.     It  is 
objected,  that  thispractice  is  fraudulent,  and  inconvenient  to 
the  wharfinger.     The  fact  is  disputable;  but,  granting  it  both 
unfair  and  prejudicial,  this  remedy  is  unjust  and  inadequate. 
Because  the  defendant  stays  longer  than  is  necessary  for  the 
goods  he  does  land,  therefore  he  shall  pay  wharfage  for  the 
goods  he  does  not  land.   The  injury,  if  any,  must  be  measured 
by  the  space  the  barge  occupies,  and  the  time  for  which  it 
continues.     The  remedy  now  claimed  depends  on  the  quantity 
of  the  goods  sent  off  in  lighters,  and  the  rate  at  which  tney  are 
prized  in  the  order  of  council.     One  is  not  commensurate  to 
the   other.     If  this  is  equivalent  to  loading  or  unloading  at 
(f .  e.  upon)  the  wharf;  there  wiH  be  two  duties  to  be  paid  even 
here,  besides  what  may  be  paid  at  other  wharfs,  where  they 
actually  land:  the  rate  inwards,  for  unlading  goods  out  of  the 
barge ;  and  the  rate  outwards,  for  lading  them  into  the  lighter. 
Which  of  these  rates  is  the  plaintiff  entitled  to?    He  is  as 
much  entitled  to  both,  as  either.     The  true  remedy  is  by  an 
action  on  the  case  for  the  special  injury,  if  any  be  really  suf- 
fered.     Perhaps  too  an  action  of  trespass  might  be  maintained 
for   unnecessarily  fastening  to  the  wharf;  in  which  case  the 
permission  given  by  the  statute  ceases :  and  though  the  barge- 

Z2 


Stephen 
Coster. 
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master  has  originaUy  a  right  to  fasten  there;  yet,  if  he  makes 
a  tortious  use  of  that  permission^  which  the  law  allows  him,  he 
will  become  a  trespasser  ab  initio. 

Afterwards,  in  tne  same  Term,  Lord  Mansfield,  C.  J«,  de- 
[  *426  ]  livered  the  opinion  of  the  Court. — *Some  cases  are  in  them- 
selves so  plain,  that  reasoning  upon  them  only  serves  to  make 
them  doubtful.  Of  this  nature  is  the  present.  To  go  by 
steps :  the  wharfingers  do  not  contend,  that  there  is  any  mean- 
ing in  the  words,  brought  unio,  in  the  order  of  council,  they 
not  being  found  in  the  act  of  Parliament:  nor  that  any  duty  is 
payable  for  such  part  of  the  cargo  as  is  not  unladed  at  aU: 
nor  that  any  duty  is  payable  for  putting  goods  on  board 
lighters  in  the  river,  when  the  barge  is  detached  from  the 
wharf.  The  particular  circumstance  on  which  the  plaintiff 
founds  his  claim  is,  that  the  barge  was  fastened  to  the  wharf. 
If  any  duty  is  due  at  all,  it  must  be  by  the  act  of  Parliament 
The  act  gives  a  duty  for  the  wharfage  and  cranage,  the  nature 
of  which  duty  is,  for  laying  goods  upon  the  whiurf.  It  differs 
specifically  from  a  duty  for  anchorage  or  mooring.  In  com- 
mon speech,  loading  or  unloading  at  a  wharf  signifies  firom,  or 
upon,  the  wharf.  We  are  extremely  clear,  that  this  case  b 
not  within  the  act.  The  advantage  of  mooring  is  diflferent 
firom  that  of  unlading.  And  for  the  unlading,  another  duty  is 
payable  if  the  goods  are  sent  off  to  other  ipmarfs.  It  is  said, 
here  is  an  injury  to  the  wharfinger,  in  making  use  of  his  piles 
for  mooring.  6ut  the  remedy  is  left  the  same  as  before  the 
act;  besides  that  the  practice,  if  unnecessary,  is  particularly 
forbidden  by  the  statute.  An  action  on  the  case,  or  perhaps 
other  remedies,  will  he  for  the  wharfinger:  or  he  may  cut  off 
the  cordage  by  which  they  fasten.  But  supposing  it  an  in- 
convenience, and  a  casus  omissus,  a  Court  of  law  cannot  aid  it 
by  construction,  where  the  statute,  wfiich  gives  the  duty,  has 
not  thought  proper  to  express  it.  Neither,  as  was  observed 
at  the  bar,  is  it  in  the  discretion  of  the  Council  to  aid  it 
Their  power  relates  only  to  the  rates  themselves,  not  to  the 
thing  rateable. 

The  plaintiff  must  be  nonsuited  (i). 


{k)  This  case  waa  recognised  in  Sff^dt 
V.  Bay,  4  T.  R.  260 ;  from  which  case  it 
alao  appears,  that,  in  the  port  of  London, 
a  captain  of  a  vessel  is  liable  to  a  demand 


for  anchorage  and  moorage,  when  whirf- 
age  is  not  paid  for  landing  goods.  See, 
also,  Bolt  V.  SUrmett,  8  T.  R.  606 ;  and 
post,  581. 


[  •  487     ]  Brown  v.  Chapman. 

&  a  3  BmT.  U18. 

Action  on  the  lliRROR  from  the  Common  Pleas.  This  was  an  action  on 
Sfai  OTt"  ^^®  ^^®'  ^^^  maliciously  suing  out  a  commission  of  bankruptcy. 
KdouscommU."  ^^  ^^\  guilty  pleaded,  verdict  for  the  plaintiff.  Defendant 
sionofbank-  moved  in  arrest  of  judgment,  that  the  action  did  not  he;  but 
SSSruS^*  *!  ^^^*  ^^  Common  Pleas  over-ruled  the  objection,  and  gave 
■P*"  judgment.  And  now  Hewitt,  Serjeant,  argued,  that  this  action 


Uw. 
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did  not  lie/ because  there  is  a  specific  remedy  pointed  out  by       Bmwh 
the  statutes  relative  to  bankrupts.    That  by  statute  5  Ann.  •• 

c*  22,  sect.  7,  a  bond  for  200/.  shall  be  given  by  the  petition-  >  ^■^^''^'^'  , 
ing  creditor  (/),  which  shall  be  assigned  to  the  party  injured,  if  dftc  remedy  in 
the  commission  is  maUciously  sued  out.  And  the  statutes  5  J^  iMokrupt 
Geo.  1,  c.  ^,  and  5  Geo*  2,  c.  80,  [s.  23],  enact,  that  the  '"" 
Court  of  Chancery  may  examine  into  the  same,  and  order  satis- 
fetction;  and,  if  necessary,  may  direct  the  bond  to  be  assigned. 
That  the  penalty  being  inserted  in  a  subsequent  act  is  the  same 
as  if  it  had  been  in  the  first  statute  concerning  bankrupts,  in 
34  Hen.  8.  All  are  one  system ;  and  the  last  act  shall  enure, 
as  if  all  the  old  ones  were  thereby  repealed  and  re-enacted.  And 
for  this  he  cited  Cro.  Jac.  648;  Plowd.  206;  11  Rep.  59;  Car- 
ter, 36;  1  Ventr.  246. 

Lord  Mansfield,  C.  J- — ^This  case  is  too  clear  to  hear  any 
argument  on  the  other  side.  There  is  no  clause  to  take  awav 
the  jurisdiction  of  the  common  law ; — ^no  clause  that  a  man  shall 
not  receive  more  damage  than  200/.  What  became  of  the  sub- 
ject from  the  34th  of  Hen.  8  to  the  5th  of  Q.  Anne,  if  he  had 
no  other  remedy  than  arose  from  this  specific  provision  ? 

Judgment  affirmed  (m). 

(0  See  the  provisions  of  the  last  Bank-  .  tlie  party  grieTed,  without  any  suitinsti- 

rupt  Act«  6  G.  4,  c.  16,  s.  13.  tuted  for  that  purpose,  or  the  interrention 

(m)  Chapman  V.  Piekertgill,  3  Wils.  1 45 ;  of  a  jury.     And  for  the  recovery  thereof, 

and  £z  parte  Lane,  11  Yes.  J.  415,  aee.  he  is  authorised  to  assign  the  bond  of  the 

Lord  Hardwieke,  C,  said,  **  It  was  in  the  petitioning  creditor,  whereby  a  remedy  at 

breast  of  the  Court  (of  Chancery),  where  law  is  given,  which  will  bind  his  property, 

the  bankruptcy  was  a  doubtful  case,  and  If  be  find  that  the  party  grieved  has  been 

the  commission  superseded,  either  to  di-  damnified,  it  is  competent  to  him  to  assign 

rect  an  enquiry  before  a  Master  of  the  da-  the  bond,  and  he  may,  upon  further  eza- 

mages  sustained  by  the  bankrupt,  or  a  mination,  ascertain  whether  the  damage 

qtumhiM  damH^hatus  upon  an  issue  at  law,  sustained  amount  to  the  whide  or  what 

and  after  the  damages .  were  settled,  the  part  of  the  penalty;  and  the  only  purpose 

Court  might,  for  the  better  recovery  there-  of  such  assignment  is,  to  give  the  party 

of,  order  the  bond  to  be  assigned,  but  in  grieved  a  legal  lien  for  his  damages  on  the 

that  case  the  boAd  was  assigned  without  obligor's  estate.   Aifd  it  seems  such  a  bond 

any  enquiry  to  assess  the  damages  wherebff  is  not  within  8  A  9  W.  8,  c.  11,  s.  8,  for 

the  assignee  would  recover  the  whole  pe-  a  jury  to  assess  damages;  for  the  power 

naUy;  Ex  parte  Gayter,  1  Atk.  144.  And  of  assessing  damages  is  specifically  given 

the  Lord  Chancellor  may  either  order  a  to  the  Lord  Chancellor,  although  he  may 

specific  sum  by  way  of  damages  to  be  paid  assist  his  conscience  by  directing  an  en- 

by  the  obligor,  or  assign  the  bond,  and  quiry  before  the  Master,  or  an  issue  at 

enable  the  assignee  to  recover  the  whole  law ;  Smithey  v.  Edmomon^  3  Esst,  SS. — 

penalty ;  and  such  assignment  is  condu-  See  Ez  parte  Bimene,  14  Yes.  J.  600,  and 

sive  evidence  of  fraud  and  malice;  SmUh  Bonham'e  Ca.,  8  Rep.  181  a.     See  also  1 

V.  Broomhead,  7  T.  R.  300.     The  Lord  Wms.  Saund.  135  a,   n.  (4),  and  Lord 

Chancellor  may,  proprio  vigore,  ascertain  JfatH^Ws  judgment  in  iZ.  v.  Bobinteu,  2 

the  amount  of  the  damages  sustained  by  Burr.  808. 


.  WOOLMER  r.  MUILMAN. 
S.  a  3  Burr.  1419. 

Action  on  a  policy  of  insurance,  dated  23  September,  1762,  f^"^^^^}^ 
at  and  from  North  Bergen  to  London,  at  two  guineas  per  cent.  i„,urance  win 
The  ship,  &c.  were  warranted  to  be  neutral  shtp  and  property;  vitiate  ii,  though 
but,  in  truth,  the  plamtiffs  were  British  •subjects,  having  in-  £  *4a8  ] 
terest  on  board  to  the  amount  of  the  sum  insured.  The  ship  the  loss  happens 
foundered  at  sea :  and  the  defendant  now  refuses  to  pay  the 
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on  account  of  the  untrue  fact  warranted  by  the 


MUILMAN. 


WooLMEK      insurance, 
plamtifF(j:). 

Wallace^  for  the  plaintiff,  insisted,  that  this  warranty  was 

in  a  mode  not     Only  meant  to  secure  the  insurers  against  the  peril  of  enemies, 

aflfectcd  by  that  and  therefore  was  equivalent  to  a  warranty  free  from  capture  ^ 

^^'^*  and  that  the  loss  had  not  happened  in  such  manner  as  to 

make  the  truth  or  falsehood  of  this  warranty  at  all  material. 

But  by  Lord  Mansfield,  C.  J. — The  point  is  too  clear  to 
be  argued.  There  was  a  falsehood,  in  respect  to  the  condition 
of  the  thing  insured ;  therefore,  it  was  no  contract  («). 

Judgment  for  defendant. 


{x)  Mr.  Douglas  (now  Lord  Qleubenrie) 
in  a  note  to  Eden  v.  Parkison,  2  Doug. 
733,  n.  [1],  observes,  that  '*  it  does  not 
appear  very  distinctly  from  the  state  of 
that  case  in  3  Burr,  that  the  ship  and  goods  ^ 
were  not  neutral  at  the  time  of  the  con- 
tract, or  of  the  sailing.  It  is  only  said, 
'  The  ship  at  and  befire  the  time  she  was 
lost,  was  not  neutral  property,  as  warrant' 
ed  by  the  policy,  (3  Burr.  1420).'  It  may 
be  collected,  however,  upon  taking  Sic 
James  Burrow's  account  of  the  case  and 
Mr.  Justice  Blackstone's  together,  that  they 


were  not  neutral  at  the  time  of  the  ooatracL 
The  point  there  made,  as  appears  from 
Blackstone,  was  that  the  warranty  was  tan- 
tamount to  a  warranty  yive  from  eaptm^ 
and  that  the  loss  having  happened  by 
foundering  at  sea,  was  not  within  the  mean- 
ing of  the  warranty.  But  the  Conit  held, 
that,  as  the  warranty  was  false,  it  was  no 
contract." 

(ii)  Femandes  v.  Da  Cotta,  PUk's  Ins. 
287  (ed.  1817),  ace.  See  also  Hodgtm 
v.  Richardson,  post,  463,  and  Carttr  v. 
Boehm,  post,  593. 


A  proviso  in  a 
will  to  suspend 
the  possession 
of  an  unborn 
tenant  in  tail^ 
tiU  he  shall  ar- 
rive at  the  age 
of  26,  b  void. 


] 


Lade  v.  Holford  and  Others. 

S.  C.  3  Burr.  1416;  Ambl.  479. 

oIR  John  Lade,  17  August,  1739,  devised  certain  lands,  &c* 
to  trustees  and  their  heirs ;  to  the  use  of  his  cousin  John  Inskip 
for  Ufe  sans  waste,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons  of  John  In- 
skip in  taU-male  successively ;  remainder  to  the  use  of  the 
trustees  and  their  heirs  during  the  life  of  Ann  Nutt  (now  the 
wife  of  the  defendant  Holford),  in  trust,  to  apply  the  i^nts  and 
profits  for  the  benefit  of  such  of  her  sons,  or  such  other  person, 
as  for  the  time  being  should  be  in  esse^  and  would  be  the  next 
tenant  for  life  or  in  tail  by  virtue  of  the  limitations  in  his  said 
will,  in  case  the  said  Ann  Nutt  were  dead :  And  firom  and  after 
her  decease,  then  to  the  use  of  her  first  and  other  sons  suc- 
cessively m  tail-male.  "  Provided  that,  during  the  time  that 
"  the  said  John  Inskip  shall  be  under  the  age  of  twenty-six,  and 
"  so  often  and  during  such  time,  as  the  person,  who  for  Ac 
"  time  being  (in  case  he  had  not  otherwise  directed),  would,  by 
"  virtue  of  the  said  will,  have  been  entitled  in  possession  to  the 
"  devised  premisses  as  tenant  for  Hfe  or  in  tail,  shiJl  be  under 
"  the  ♦age  of  twenty-six,  the  trustees  and  their  heirs  shall  and 
"  may  enter  on  the  premisses,  and  take  the  rents  and  profits, 
"  and  apply  them  to  the  following  uses,  eiz.  To  allow  such 
"  person,  till  the  age  of  fourteen,  SQL  per  annum;  till  eighteen, 
**  100^. ;  till  twenty-one,  300^.;  and  till  twenty-six,  1000/. ;  and 
"  the  residue  to  be  disposed  of  as  the  residue  of  the  testator's 

Eersonal  estate  is  thereby  directed  to  be  disposed  of;  viz.  to 
e  laid  out  in  lands,  and  settled  as  the  estate  before  devised." 
John  Inskip  took  upon  him  the  surname  of  Lade,  as  directed 
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in  another  part  of  the  wUli  and  was  afterwards  made  a  baronet         Laps 
In  Michaelmas  Term,  1740,  he,  by  prochein  amy,  exhibited      holk>bd 

his  bill  in  Chancery  to  estabUsh  this  will,  and  carry  the  trusts  > L^      *  ^ 

into  execution.  In  1751  he  attained  the  age  of  twenty-one, 
and  in  1756  of  twenty-six,  then  married,  and  £ed  in  May,  1759, 
leaying  his  wife  enseint  of  a  son  (now  Sir  John  Lade,  bom 
1  August,  1759),  who  also  exhibited  his  bill  in  Chancery  to  re- 
vive the  former,  and  to  be  let  into  possession  of  the  estate, 
when  he  should  arrive  at  the  age  of  twenty-one;  and  in  the 
mean  time,  that  he  might  be  entitled  to  the  fiiU  rents  and  pro- 
fits during  his  infancy ;  miKht  have  proper  allowances  thereout 
for  his  maintenance  and  education,  and  have  the  residue  laid 
out  for  his  benefit. 

On  a  hearing  before  Lord  Ke^r  Henley ,  14th  November, 
1760,  this  case  was  stated  for  the  opinion  of  the  Court  of  King's 
Bench,  and  thereon  this  question  put:  "  Whether  Rose  Fuller, 
'*  the  heir  of  the  surviving  trustee,  did,  upon  the  birth  of  the 
**  present  pkintifi^,  take  any,  and  what  estate  in  the  devised 
**  premisses,  by  virtue  of  the  said  proviso?*' 

The  case  was  formerly  argued  at  the  bar,  and  was  now  again 
spoke  to  by  Morion^  for  the  plaintifiT,  who  insisted,  that  no 
estate  vested  in  the  trustees;  tne  proviso  being  void,  whether 
it  meant  to  vest  a  determinable  fee  in  the  trustees,  or  a  mere 
chattel  interest :  because,  in  the  first  case,  it  tends  to  a  per- 
petuity by  taking  away  the  power  of  alienation  five  years  longer 
than  the  policy  of  the  law  admits;  in  the  latter  case,  it  has  the 
same  inconvenience,  and  b  in  derogation  of  the  legid  powers  of 
tenant  in  tail. 

*)VW<feritfrii,  for  the  defendants,  argued,  that  it  was  an  estate  [    *4^,  ] 
for  years,  raised  by  implication  of  law  to  carry  into  execution  a 
power  which  the  testator  meant  to  vest  in  the  said  trustees. 

A^amatur.  But  a  few  days  after,  the  Court  certified,  that 
llose  Fuller  did  not  take  any  estate  in  the  premisses  under  that 
proviso  (o). 

(o)  Lord  JVortiUnffm,  C,  conflrmed  the  real  objection  Co  the  Hmitmiioii  hi  die  pro- 

flcrtificste,  and  declared  he  wa<  of  ophiion,  ?iio  was,  that  It  directed  a  dry  aocomvla- 

^ai  **  the  directions  and  proTuiooa  in  the  tion  of  die  surplus  rents,  ibr  a  period  of 

tesUtor's  will,  by  which  he  attempted  to  twenty-six  years:  this  exceeded  the  period 

direct  the  accnniulation  of  the  rents  and  for  which  the  law  allows  such  an  accumn- 

profits  of  Ids  real  estate,  being  repugnant  lation  to  be  continued;  and,  in  thb  sense, 

to  the  limitation  of  an  estate  tail  to  Sir  J.  the  proviso  was  repugnant  to  law,  and 

Lade,  the  infant,  were  void,  and  ought  not  void. " — Ihid,     As  to  the  period  during 

to  be  carried  into  effect,*"  BntL  Feame's  which  rents  and  profits  may  be  directed  to 

C.  R.  530,  n.  (ed.  1834).    Mr.  Butler  accumulate,  see  ThMUutmm  v.  Wvodfard^ 

there  observes,  that  the  ground  on  which  U  Ves.  J.  118,  146 ;  S9  ft  40  G.  S,  c.  98| 

the  proviso  was  decreed  to  be  void,  seems  and  particularly  Lord  SmUham^m  v.  Mar^ 

to  have  been  its  repugnancy  to  the  general  quia  of  Hertford^  8  Ves.  a  Beam.  54  \ 

nde,  that  "  Estates  shall  not  cease  as  to  Leak*  v.  Robmaom^  S  lier.  303, 888;  ButL 

r;,  and  vest  and  revest.*'    This  opinion  F.  C.  &.  536  n.  (x);  616. 
controverts,  and  observes,  that  "  the 


The  Kino  v.  Dr.  Harris. 

S.CI  Burr.  14S0. 

XWO  mandamiufM  had  issued  to  Doctor  Harris,  Commifisary  ntpendiiuU 
of  Surry,  to  swear  in  two  sets  of  churdiwardens,  who  respec-  "»« »  v^  ^' 
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The  King      tively  suggested  themselves  to  have  been  duly  elected^  accord- 

^'   .        ing  to  the  custom  of  the  parish  of  St.  Olave,  Southwark,  at 

D>.  Harris,    j^^,^  uqq     T^g  Doctor  returns,  that,  before  the  issuinff  of 

turn  to  a  flMM-    the  said  writs,  two  suits  had  been  severally  instituted  belore 

^churchwaril-   him  by  each  set  of  churchwardens  against  the  other,  which,  for 

ens,  though  ac-  morc  speedy  justice,  were  now  consolidated  into  one:  that  no 

companied  with  farther  proceedings  had  been  yet  set  on  foot,  so  that  he  could 

very  ipedai  or-     ^    g|.  determine  which  set  was  duly  elected:  and,  for  that 

reason,  he  had  not  obeyed  either  writ. 

Yates,  for  the  prosecutors,  insisted,  that  the  Ecclesiastical 
Judffe  was  only  ministerial  in  this  case!  that  he  could  not 
try  tne  right,  it  being  suggested  to  be  grounded  on  a  custom; 
and  that  the  suggestion  of  the  writs  was  not  answered^  the 
fEU^tofdue  election  being  ndther  affirmed  nor  denied.  And 
he  cited  the  King  and  Sympson,  M.  11  Geo.  I,  Stra.  609, 
that  the  Ecclesiastical  Judge  is  only  ministerial:  the  King  and 
Ward,  H.  4  Geo.  ^(p)*  that,  "  an  appeal  pending,  and  an  iik- 
*'  hibition  from  the  Delegates  to  do  nothing  to  prejudice  the 
**  right,'*  is  no  good  return  to  a  mandamus  to  admit  a  re- 
gister :  and  the  King  and  Reynelh  Tr.  9  Geo.  S,  mandamus 
•  to  the  official  of  Bristol  to  admit  Arthur  Lodge  church- 
warden of  the  parish  of  Temple  in  Bristol.  He  returns,  that 
in  a  suit  before  him  between  divers  parishioners  of  the  said 
parish  on  the  one  side  and  the  other,  he  had  decreed,  that 
^  Lodge  was  not  duly  elected,  and  had  admitted  one  Whitchurch 

I  431  J  ♦his  antagonist.  That  the  cause  was  appealed  to  the  Arch- 
bishop, and  still  pending,  and  therefore  he  had  not  admitted 
him.  On  mature  consideration,  the  Court  adiudged  the  return 
to  be  insufficient  in  law,  ordered  it  to  be  quasnedi  and  directed 
a  peremptory  mandamus. 

Blackstane,  {or  the  defendant,  argued,  that  though  the  Ec* 
clesiastical  Judge  could  not  try  the  existence  of  a  custom,  yet 
if  the  custom  were  admitted  on  both  sides  (as  nothing  yet  ap- 
pears to  the  contrary)  he  mi^ht  try  the  fact  of  election.  Th^ 
as  noil  fuit  electus  is  allowed  to  be  a  good  return  (j),  this  im- 

J)lies  a  power  of  judging;  t.  el  of  examining  the  premises  be- 
ore  he  forms  the  conclusion.  That  the  Doctor  was  under  dif- 
ficulties how  to  act  in  such  a  complicated  case,  but  was  ready 
to  obev  the  orders  of  the  Court,  when  absolutely  signified; 
but  till  then,  thought  it  his  duty  to  state  this  special  matter. 
That  such  special  returns  are  warranted  by  the  opinion  of  Lord 
Holt,  (Q.  and  Guise,  H.  2  Ann.  Ld.  Raym.  1008,  6  Mod.  89) 
"  If  two  sue  a  mandamus,  where  one  only  can  be  duly  elected, 
"  the  Judge  may  return  the  special  matter,  for  he  cannot  tell 
''  which  to  swear."  That  in  Carpenter's  Case,  P.  33  Car.  «, 
Raym.  489,  a  special  return  of  a  lis  pendens  was  quashed,  not 
because  the  Ecclesiastical  Jud^e  had  no  right  to  try  any  thing, 
but  because  he  could  not  try  the  existence  of  a  custom.  That 
in  the  K.  and  Sympson,  as  reported  by  Lord  Raymond,  1379, 
the  return  apnears  to  be  quashed,  for  not  stating  that  Col- 
chester is  in  the  diocese  of  London;  and  nothing  said  about 

/-It^l^^'^l^-'*''^**-  ^*<>5;    R.  ▼.  "TVptWy,  Salk.  «»;   J«.  ▼. 

W;  See  /C  V.  Harwfod,  2  Ld.  Raym.      Mayor  of  York,  5  T.  K.  6«* 
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the  Archdeacon's  being  merely  ministerial,   as  in   Strange*     The  Kino 
That,  in  the  K.  and  Reynely  Lodge  was  no  party  td  the  suit    ^    H^Rfcig. ' 
before  the  official;  it  was  res  inter  alios  acta,  and  could  not  be   ^ 
set  up  against  him.     But  here  both  parties  had  voluntarily  ap- 
plied (as  plaintiffs)  to  the  Commissary's  Court. 

Lorid  Mansfield,  C.  J.,  interrupted  the  argument  ¥dth 
warmth ;  said  the  defendant  had  nothing  to  do  but  to  obey 
the  King's  writ;  that  all  the  cases  cited  on.  his  behalf  made 
strongly  against  him ;  wondered,  that  a  civilian  should  delibe- 
rately make  such  a  return,  which  amounted  to  saying,  that 
he  would  not  obey  the  writ  till  he  had  determined  the  cause ; 
that  if  he  had  any  scruples,  the  Court  would  ease  them  imme- 
♦diately,  by  granting  a  peremptory  writ.  Accordingly,  the  re-  [ 
turns  were  quashed,  and  two  peremptory  mandamuses  ordered 
(absentibus  Dennison  and  Foster  J.  But  the  contending  parties 
afterwards  agreeing  to  try  the  fact  of  the  election  (for  the  cus- 
tom they  both  agreed  in)  upon  a  feigned  issue,  the  Court  di- 
rected the  peremptory  mandamus's  to  stay  (r),  and  that  one 
only  should  issue,  on  behalf  of  that  set  of  candidates  for  whom 
the  verdict  should  be  found  («)• 

(r)  '*N*  B,  On  the  trial  of  the  iMOe  at  .  tned."    Note  to  the  6nt  edition, 

the  sittings  in  London,  at\er  Tenn»  both  («)  See  R.  v.  Dr.  Hay,  poit^  640 ;  S.  C 

Sections  were  found  to  be  void.     So  that,  4  Burr.  2295 ;  Bac.  Abr.  Churchwardens 

in  the  end,  no  peremptory  moMdamm  ia-  (A);  Com.  Dig.  Mftndamta  (D). 


Tnii  King  t?.  The  Justices  of  Seaford. 

JuOTION  for  an  information  against  four  persons,  who  were  No  information 
churchwardens  and  overseers  of  Seaford,  and  also  the  only  J*!!^^'???^ 
justices  of  |)eace  for  the  said  borough,  for  refusing^  to  put  a  [^^^j^iets  in 
substantial  nouseholder  upon  the  poor's  rate  (which  is  a  neces-  my  Sagnnt 
sai^  requisite  towards  giving  a  vote  for  members  of  Parliament),  c*>^ 
and  upon  appeal  refusing  to  amend  the  rate,  or  give  relief  in 
Sessions,    ^ut,  as  they  were  acting  in  a  court  of  record,  with 
powers  entrusted  to  them  by  the  constitution;  the  Court  said, 
it  must  be  a  very  strong  case  indeed,  with  flagrant  proofsfof 
their  having  acted  firom,  corrupt  motives,  that  would  warrant  a 
rule  for  an  mformation;  and  therefore  refused  to  grant  a  rule 
to  shew  cause  (t). 

(0  See  2  Hawk.  P.  C.  c.  13,  t.  20  ;      Palmtr,  Id.  1162 ;  JL  ▼.  Jadutm,  1  T.  iL 
R.  V.  Ytmng  and  PUt$,  1  Burr.  556;   per     658 ;  R,  v.  HoUandt  Id.  692. 
Cur.  in  R,  ▼.  Cox,  2  Burr.  787  \   R,  f. 

The  King  t>.  Rudge. 

'A.N  attachment  was  granted  against  a  bailiff(f>),  for  refusing  AbaUiffiaboond 
to  make  an  affidavit  oi"  the  service  of  a  sul^Mena  upon  one  tomaiteaffidaHt 
Henry  Long,  to  appear,  and  give  evidence  to  the  grand  luiy  proc^*tJ2^ 
at  Wotcester  Assizes  upon  an  indictment  for  perjury;  which  requlrtd. 

:  .(v)  fttg.  M.  1684^Tidd'a  Pr.  52,  (ed.  1821)« 
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affidavit  was  necessary,  in  order  to  found  a  motion  for  an  at- 
tachment against  Long  (ti),  for  his  non-appearance  there.  For 
a  bailiff  is  in  a  veiy  different  situation  from  another  man^  being 
an  officer  of  this  Court;  and  if  such  refiisab  were  justifiable, 
and  it  were  left  to  the  bailiff's  option,  to  prove  or  not  to  prove 
the  service  at  his  pleasure,  parties  who  apply  for  justice  would 
be  in  a  very  unsa&  situation. 


(»)  Which  b  tfa«  anial  piaetioe  in  K.  B. 
Bammimd  ▼.  Stewart^  Stra.  510;  WyaU 
▼.  Warkworikf  Id.  810;  Smalt  v.  Wm- 
mm,  Id.  1054;  per  Lord  Monoid  fai 
Pearsom  ▼.  lUtf  S  Doug.  561 ;  Bowks  ▼. 


/oteMM,  amUf  3S.  B«t  It  if  ool  m 
a  matter  of  coarie  in  C.  P.  See  Bind' 
ford  ▼.  De  TtuUt,  5  Taunt  260 ;  Horm 
▼.  Snath,  6  Taunt  9,  1  Manh.  410. 


When  the  ftther 

ithanSOii, 
andresidei 
tlieraon,  and 
itfll  coBdnuca 
tDraride,hDt 
thechildran 
iea^ehim:  they 


[     433     ]  OvER-NoRTON  V.  Salford,  Oxon. 

A  C.  Burr.  Sett  Ca.  516. 

Peter  white  the  youn|rer»  and  Mary  his  wife,  were  le* 
moved  by  order  of  two  justices  firom  Salford  to  Over-Norton, 
as  likely  to  become  chargeable  (to)  to  the  former,  and  as  being 
last  legalljr  settied  in  the  latter.  On  appeal,  the  Sessions  dis- 
charge this  order,  and  state  specially,  ''  That  Peter  White, 
''  the  pauper's  father,  being  settled  in  Over-Norton,  in  17S6f 
**  for  tne  consideration  of  29/.  purchased  a  tenement  in  Salfoid 
**  of  one  Lardner,  whose  wife  was  seised  thereof  in  fee,  but 
**  Fwho]  never  joined  in  any  conveyance  thereof,  nor  concerned 
'*  herself  about  the  tenement,  though  she  survived  her  hus- 
**  band  (who  died  in  1732)  ten  years.  That  Peter  White  has 
**  lived  in  the  said  tenement  uninterruptedly  ever  since  the 
**  said  purchase,  and  still  lives  therein*  That  in  1730,  the 
''  pauper  was  bom  there,  and  lived  with  his  &ther  therein  till 
f'  about  1754s  when  he  married  and  left  his  fisither's  fiunily, 
''  and  lived  in  a  separate  tenement  at  Salford,  without  baviitf 
"  gained  any  settlement  but  what  he  derived  from  his  father. 

In  Easter  Term  last,  Nartanf  SoUcitor-Creneral,  moved  to 
quash  the  order  of  Sessions,  and  confirm  that  of  the  justices; 
because  imder  the  statute  9  Greo.  1  (x),  the  father  gained  (as 


In  that  place. 
[IVff,  455.] 


(w)  But  now  by  85  O.  3,  e.  101,  all 
persons  are  irremoreable,  until  they  be- 
comfaeliMi%  chargeable,  except^  1st,  per^ 
sons  convicted  of  felony;  Sdly,  rogues  and 
vagabonds;  3dly,  unmarried  women  with 
child,  who  shall  be  deemed  chargeable. 
See  JL  V.  Tiihtnham,  9  East,  388 ;  R.  t. 
Imskip-wiih-Seworby,  5  M.  &  S.  299 ;  R. 
▼.  Idig,  2  B.  &  A.  149. 

(x)  C.  7,  s.  5 :  by  which  it  is  enacted, 
that  no  person  shall  gun  a  settlement  by 
fhtne  of  any  purehase  of  any  estate,  ftc, 
whereof  the  consideration  doth  not  amount 
to  the  sum  of  SOiL  band  JUe  paid,  Ibr  any 
longer  time  than  such  person  shaU  inhabit 
on  such  estate ;  and  shall  then  be  liable  to 
be  removed  to  the  phwe  where  he  was  last 


legally  settled.  Purchaas  is  uaad  Sn  ili 
popular  sense,  denoting  a  purchase  ftr 
money ;  A  t.  Marwood,  Burr.  S.  C.  SS6L 
Where  the  consideration  expressed  In  tbe 
conveyance  was  SSL,  parol  evidenoe  wai 
admitted  to  prove  that  302.  was  the  real 
oonsideradon;  SL  v.  Seammmdtn,  3  T.  R. 
474.  A  grant  of  a  copyhold  widi  one 
shilling  fine,  one  shilling  herioC,  and  one 
shilling  rent,  is  a  purchase  within  the  sta- 
tute; R.  ▼.  Warii&ngtfm,  1  T.  R.  S41 ;  so 
a  grant  of  a  copyhold  paying  n  quiumit 
of  S«.  (ML  ftrmumms  &  v«  BorwAmtk, 
S  B.  &  A.  180.  A  dear  and  abselote 
equitable  estate  will  confer  a  settlement ; 
but  a  mere  equitable  right  will  not;  JL  v. 
rMMiivte«rlB.&A.560;  jR.v.B<nb. 
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he  aMerted)  no  settlement  by  this  purchase,  the  consideration  Ovn*NomTOM 

money  being  under  90/.  9  and  therefore  could  communicate  none  ^ 

to  his  children.  ^ 

And  now  Marion,  Blackstone,  and  Carter,  shewed  for  cause* 
1.  That,  whether  permanently  settled  or  not,  it  is  sufficient  to 
support  the  present  order,  if  the  pauper  is  not  now  remoTeable. 
In  Athrao  Ruding  and  Whiie  Rudwg,  M.  80  Geo.  S(y),  the 
wife  was  held  not  to  be  reraoyeable  mm  A.,  and  yet  her  set* 
tlement  continued  in  B.  2.  That  the  son's  settlement  beinff 
hitherto  merely  deriTatiTe,  must  depend  on  his  father's,  u 
the  father's  present  settlement  is  at  Salford,  the  son's  present 
settlement  is  there  abo.  3.  That  the  father's  settlement,  by 
the  purchase  in  1726,  and  forty  days'  residence,  was  in  Salford, 
when  the  pauper  was  bom; — has  continued  so  ever  since; 
* — ^and  remains  to  this  hour  in  Salford.  Indeed,  under  sta-  r  #434  ] 
tute  9  Geo.  1,  this  settlement  will  determine,  if  ever  he  re* 
moves  ttom  his  purchase.  But  till  then,  Salford  is  his  only  set* 
tlement;  for  no  man  can  have  two  at  once.  Before  the  star 
tute,  residence  for  forty  days  in  the  parish  afker  any  purchase 
gained  a  settlement,  which  after  fifty  years'  absence  micht  be 
resorted  to,  if  no  new  settlement  were  acquired.  So  the  law 
continues  in  purchases  of  90L  and  upwards;  but  in  purchases 
under  SO/.,  when  the  purchaser  quits  the  occupation,  the  st»» 
tute  destroys  the  settlement.  It  does  not  prevent  the  ffaining 
a  settlement  by  such  a  purchase;  but  makes  it  a  defeasible 
settlement,  by  subjoininff  to  it  a  conditian  euieequent,  that  of 
perpetual  residence.  He  gains  the  settlement  by  the  old  law 
oefore  the  statute; — the  statute  only  limits  its  duratioiu 
He  shall  gain  it,  ''  for  no  longer  time  than  he  shall  inhabit 
**  thereon;"  and  "  he  then  shall  be  liable  to  be  removed,** 
rtxr.  after  the  condition  of  perpetual  residence  is  broken; 
consequently  he  was  not  so  before.  And  he  shall  be  removed 
"  to  his  last  legal  settlement  before  the  said  purchase;"  i.  e. 
on  the  defeating  the  new  settlement,  the  former  shall  revive ; 
but  it  did  liot  subsist  during  the  inhabitancy,  for  then  the  star 
tute  would  have  only  said  '*  to  his  legal  settlement."  4.  This 
diflfers  firom  the  case  of  certificate*persons,  for  there  the  sta- 
tute (9  &  10  W.  S){x\  contains  an  express  negative:  "  He 
"  shall  acquire  no  settlement,  unless  by  two  specific  methods.'* 
Here  the  law  permits  the  acqmsition  of  the  settlement,  and 
only  regulates  its  duration; — if  it  never  is  acquired,  it  could 
not  have  endured  an  instant.  5.  If  during  tne  father's  resi- 
dence at  Salford,  his  children  bom  there  are  settled  at  Over- 
Norton,  then  he  gives  them  a  settlement,  which  he  has  not 
himself; — and  this  inconvenience  will  also  follow;  that  his 
children,  after  seven  years  old,  may  be  taken  from  him  and 
removed  to  Over-Norton.  6.  As  to  the  inconvenience  that 
might  arise,  if  a  father  should  reside  till  his  death  on  a  trivial 

«i/A  1  B.  &  C.  542;   &  C.  S  D.  ft  R.         (y)  Burr.  S.  C.  412;  and  lee  LteA  ▼. 

9 ;    /2.  V.  GeddingUm,   2  B.  A  C.  1X9,  Blaekfardhy,  potty    466 ;    Dnuihnr^  ▼. 

3  D.  &  R.  403,  where  ril  the  casct  are  South  Kilworth,  post,  597. 
referred  to.  (t)  C.  11. 
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ovtt-NoEtott  purchase^  and  thereby  .fix  a  burthensome  family  on  the  pa^ 

^'  rkh; — or  if^  as  in  the  present  case^  a  child  is  forisfamihated 

SALfoEP*  ^    during  his  father's  residence,  find  thereby  perhaps  rendered 

incapable  of  changing  his  settlement,   if  nis  father  should 

hereafter  remove; — these  are   grievances,  for  which,   if  the 

statute  has  given  no  remedy,  the  Court  cannot  give  it.     The 

[  *435  ]  *^  statute  has  relieved  parishes  in  one  instance,  viz.  the  absence 
of  the  purchaser  after  residence  on  a  trivial  purchase.  It  has 
left  other  cases  as  it  found  them.  Under  such  a  purchase  as 
this,. ten  daughters  mij^t  indisputably  gain  settlements  by  a 
descent  in  coparcenary;  or  ten  sons,  by  a  devise  to  them  aU  in 
common.  7.  Statutes  in  bar  of  settlements  have  always  been 
strictly  construed;  and  in  particular  this  clause  of  9  Geo.  1. 
A  man  who  mortgages  the  estate  to  raise  the  consideration 
>  money  has  been  hem  a.  bondjide  purchaser  (a). — And  purchases 

under  this  statute  are  confined  to  acquisitions  by  sale  only;  and 
extend  not  to  those  by  settlement,  gift  or  devise.  8.  Lastly,  as 
it  is  stated  that  the  original  title  was  bad,  Carter  urged,  that 
this  was  not  to  be  considered  as  a  purchase  for  29/.,  that  trans* 
action  being  void;  but  that  White's  was  a  title  commencing  by 
disseisin,  and  ^o  not  within  the  statute  9  Geo.  1. 

Norton^  Solicitor-General,  in,  support  of  the  rule,  insisted, 
that  the  only  question  was,  whether  a  son,  emancipated,  and 
Uving  separate  firom  his  father,  should  have  a  right  to  stay  in 
the  parish  where  his  father  resides,  or  be  sent  to  nis  o>vn  legal 
settlement.  That  if  the  son  be  not  now  temoveable,  he  never 
can  be  so;  for,  according  to  the  doctrine  in  E<ut  Woodkay  and 
West  Woodhay{Jb\  if  a  child  ceases  to  be  part  of  his  father's 
fiimily,  and  the  father  afterwards  changes  nis  settlement,  the 
new  settlement  shall  not  go  to  the  son.  That  the  original  set- 
tlement at  Over-Norton  never  was  discontinued,  or  so  much  M!& 
suspended ;  for  that  a  purchase  under  30/.  does  not  give  any 
settlement,  but  a  mere  personal  privilege  of  residence.  That 
it  would  make  wild  work  in  parishes,  if  by  a  purcl;iase  of  40lr. 
value,  and  residence  thereon,  a  burthensome  fiunily  might  be 
brought  upon  the  narish.  That  if  the  father  himself  should 
cease  to  reside  on  the  very  spot,  he  might  instantly  be  removed 
to  Over-Norton: — A  fortiori  the  son  is  liable,  for  he  has  ceased 
to  reside  there,  is  emancipated,  and  has  left  his  father.  That 
if  the  doctrine  now  contended  for  should  prevail,  and  the  fiitber 
should  remove  and  alter  his  own  settlement;  yet  the  two  pa- 

(«)  R.  ▼.  Ttifori^  Burr.  S.  C.  57;  A.  ▼.  the  402.  tii  the  original  Tendor,  oimb  hb 
Chaiky,  6  T.  R.  755.  But  where  the  ddiveriog  up  to  him  the  title  deeds  and  the 
pauper  purchased  a  messuage  for  52f  un-  remaining  20t  to  the  pauper,  on  the  ei- 
der an  agreement  that  the  vendor  should  eeution  of  the  conveyance  to  him,  at  which 
allow  402.  of  the  purchase-money  to  re-  time  the  pauper  quitted  the  meciuage,  not 
main  upon  mortgage,  and  such  mortgage  having  resided  on  it  forty  days  alter  the 
was  accordingly  made,  and  122.  only  paid  payment  of  the  40/.  to  the  original  vendor; 
hy  the  pauper  to  the  vendor,  who  kept  the  it  was  held,  that  the  pauper  did  not  gain  a 
title  deeds  in  his  hands,  but  the  pauper  settlement  by  rendenoe  on  such  estate;  R» 
took  possession  and  resided  in  it  some  v.  Okuy^  1  MU  &  S.  387;  J2.  t.  MaMa§* 
years,  but  was  unable  to  pay  the  rest  of  ley,  2  T.  R.  12,.aoe. 
the  purchase  money,  and  afterwarda  agreed  (h)  .Stra.  438. 
to  sell  it  to  B.  for  602.,  who  thereupon  paid 
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rishes  would  be  concluded  in  respect  of  the  son  by  the-  *con<- 
firmation  of  this  order  of  reversaL  But  if  the  father  has  no  per- 
manent settlement,  much  less  can  the  son  be  supposed  to  have 
one,  who  derives  all  he  has  from  the  father.  As  for  the  title 
by  disseisin;  after  thirty-six  years'  quiet  {jbssession  the  law  will 
not  presume  a  wrong,  but  rather  presume  a  right,  in  the  present 
possessor. 

Lord  Mansfield,  C.  J.,  lamented  the  unhappy  policy  of  our 
present  poors-law,  which  (after  thirty-six  years  residence  of  a 
man  in  a  parish,  which  had  had  all  the  benefit  of  his  vigour  and 
labour)  now  rendered  it  a  very  doubtful  point,  where  he  and  his 
family  were  to  be  settled.  He  would  take  a  day's  time  to  con- 
sider  it 

Afterwards,  the  last  day  of  the  Term,  Norton^  Solicitor-Ge- 
neral, moved  for  the  judgment  of  the  Court;  but  was  told,  thev 
had  not  formed  their  opinions;  so  it  was  adjourned  over  till 
Michaelmas  Term,  but  with  this  proviso,  that  the  costs  of  main- 
taining the  pauper  from  this  day,  should  attend  the  event  of  the 
cause, 

{Po9i,  455,  s.  c] 
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OTBE-NOBiroif 
9. 

Salfoko. 


Lord  r.  Cooke. 

JMEOTION  to  put  off  a  trial,  on  the  usual  affidavit  (c)  of  the  Where  witncn 
absence  of  a  material  witness,  who  was  gone  to  the  East  Indies,  7o"^|J^' 
and  not  expected  home  under  eighteen  months.  The  Court 
would  not  srant  the  rule  hmj,  unless  the  defendant  would  en- 
gaffe  to  make  a  special  case,  stating  the  nature  of  the  demand, 
and  what  it  was  the  witness  could  prove.  Which  being  accord- 
ingly done,  the  Court  thought  it  not  sufficient  to  stay  the  trial; 
and  therefore  discharged  3ie  rule  that  had  been  obtained  to 
shew  cause  (cf). 


18  montbi,  a 
ipedalcueb 
reqiiiiite  to  put 
offa  trial  fi>r 
want  of  hU  evi- 
dence. 


(c)  Via :  "  That  B.  P.,  late  of ,  is 

a  material  witness  fbr  him  this  deponent  in 
the  said  canse,  as  he  is  advised  and  verily 
believca,  and  that  he  cannot  safely  proceed 
to  the  trial  thereof  without  the  testimony 
of  him  the  said  B.  F. :"  and  then  stating 
that  he  had  caused  enquiry  to  be  made  af- 
ter him,  the  result  of  the  enquiry,  and  the 
time  when  he  u  likely  to  attend.  It  should 
regnlariy  be  made  hy  the  defendant,  hut 
has  been  allowed  to  be  made  by  his  attor- 
ney ;  Duberly  v.  Gwmmgt  Peake's  N.  P. 
C.  07  J  or  even  a  third  person,  Day  ▼. 
a,  Barnes,  448 ;  but  not  by  the  at- 


torney's clerk,  unless  he  has  the  manage- 
ment of  the  cause,  and  is  acquainted  with 
the  particnhirs,  SuUkfon  t.  MagUl,  1  H. 
bla.  637.  It  is  said,  that  in  C.  P.  the  de- 
ponent must  state  ahMoluUly  and  not  to  his 
belief  only,  that  the  person  is  a  material 
wimess;  Dayr.  Samton,  ubi  supra;  Eyn 
▼.  — ,  Pr.  Reg.  C.  P.  402.  And  the  Court 
will  not  put  off  a  trial,  if  the  defendant  has 
acted  unfairly,  or  been  himself  the  cause 
of  delay ;  Saunders  ▼.  PUman,  1  Bos.  & 
P.  33. 

(<Q  See  iZ.  ▼.  D*£m,  post,  514,  &  n.  (k). 


Combe  qui  tarn  «.  Pitt* 

S.r^  Z  Burr.  1423. 
Debt  qui  tam  for  1500/.;  being  three  penalties  incurred  un- 
der the  statute  for  bribery  at  the  last  Dchester  election  in  1761. 
Defendant  pleads  in  abatement,  that  another  action  of  the  same 


[     487     ] 

Against  a  popu- 
lar action  the 
defendant  can- 
not plead  an- 
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COMBB 

Pitt* 

. ^ » 

other  ftction  in 
the  >ame  Term, 
but  must  shew 
the  other  action 
lobe  actually 
prior  in  time. 


sort  wa«  brought  in  the  same  Term  by  one  Lakes  whkh  U  still 
depending;  and  avers^  that  the  facts  alleged  in  both  the  lulls 
are  the  same.  Plaintiff  replies,  that  on  SOth  June,  176S,  he 
sued  out  a  latitat  f  which  was  served  on  the  defendant  the  29di 
of  Ji^9  and  that  his  bill  was  filed  on  the  first  return  in  Michad* 
mas  Term; — Defendant  rejoins,  that,  on  the  same  SOth  of  June, 
Lake  sued  out  his  writ  of  latitat,  which  was  served  on  the  de- 
fendant the  7th  of  July,  and  his  bill  was  also  filed  on  the  same 
first  return  day  in  Michaehnas  Term. — Plaintiff  sur-rejoins, 
that,  in  fact  and  truth  his  own  writ  was  sued  out  on  the  1st  of 
July,  and  Lake's  on  the  8d,  though  both  were,  according  to  the 
usage  and  practice  of  the  Court,  being  sued  out  in  vacationi 
tested  on  30th  June,  being  the  last  day  of  the  preceding  Term, 
To  this  the  defendant  demurs  generally,  and  also  specially,  for 
that  the  sur-rejoinder,  which  avers  the  suing  out  of  thse  writ  to 
be  on  the  Ist  of  July,  is  a  departure  from  the  replication,  which 
avers  it  to  have  been  sued  out  on  the  SOth  of  June. 

In  support  of  this  demurrer,  Dunning,  for  the  defendanti 
argued 

1st.  That  there  is  not  a  sufficient  priority  in  the  plaintiff; 
both  writs  being  lega%  sued  out  at  the  same  time.  And  cited 
Pye  and  Cooi^  T.  1  Jac.  1,  Moor.  864,  Hob.  128;  HutcMnsan 
and  Thomas,  2  Lev.  141 ;  Jackson  and  Gisling,  15  Geo.  2,  ill 
reported,  2  Stra.  1169;  but  (as  appears  from  a  manuscript  c^ 
the  counsel  who  argued  it)  the  Cfourt  established  a  distinction 
therein,  between  pleas  in  abatement,  and  pleas  in  bar.  That, 
where  another  action  pending  is  pleaded  in  bar,  you  must  shew 
the  priority  of  the  real  day;  as  in  2  Lev.(&).  But  where  it  is 
pleaded  in  abatement,  as  in  Hobart  and  Moor,  there  you  need 
not;  for  their  only  effect,  if  they  are  sued  out  eodem  insianU, 
[  ♦438  ]  will  be  to  abate  each  other.  He  allowed,  that  in  ♦case  of  the 
statute  of  limitations  or  a  plea  of  tender  before  action  Inrought, 
which  are  favourable  cases,  the  Court  will  allow  the  true  time 
to  be  averred,  when  the  writ  was  sued(/).  But  this  is  the  case 
of  a  common  informer  upon  a  penal  action,  which  the  Court 
will  never  aid.  And  so  is  Jiolfs  opinion  in  CuUiford  and 
Blandford,  Carth.  SS4(^).  Therefore,  (even  putting  the  ser- 
vice of  the  writ  out  of  me  case,  in  which  Lake  had  a  manifest 
priority^  the  writs  are  both  in  law  sued  out  the  same  day,  are 
returnable  the  same  day,  and  the  bills  are  filed  the  same  day; 
the  consequence  of  which  is,  that  they  mutually  abate  each 
other.  2aLy.  The  change  of  the  day  upon  the  pleadings  is 
such  a  departure,  as  is  a  defect  in  substance  as  well  as  in  form; 
Cole  and  Hawkins,  1  Stra.  21  {h). 

Yates,  for  the  plaintiff,  insisted,  that  it  is  not  incumbent  on 
the  plaintiff,  to  shew  a  priority;  but  on  the  defendant,  who  sets 


(e)  There  the  defendant  pleaded  in  bar 
to  an  information  for  usury,  a  judgment 
obtained  againit  him  in  an  information  for 
the  same  oflfence,  exhibited  in  the  same 
Term. 

(/)  Ante,  820. 

(S)  S.  C.   1  Snow.  853 ;  4  Mod.  129  ; 


Holt,  522;  Oomb.  194;  S.  C  in  enw, 
cited  1  Ld.  Raym.  78,  where  a  minority 
of  the  judges  held,  that  penal  acts  are  naC 
extendible  by  equity. 

(A)  Tyler  ▼.  Wall,  Cro.  Car.  228;  SUme 
V.  Bale,  3  Lev.  348;  2  Wms.  Saund.  84, 
n.  (I) ;  Com.  Dig.  Pleader  (F  7.  II). 
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Up  the  plea,  to  shew  the  priority  of  Lake.  And  he  cited  JbAfi- 

son  and  Smith,  P.  SS  Geo.  2{i),  that,  to  effectuate  the  statute        p^ 

of  limitations,  the  true  time  of  suing  out  the  writ  may  be  aver-  « ^  '     » 

red. — ^That  Lake  is  a  common  informer  as  well  as  Combe;  and 
the  Court  will  not  aid  one  more  than  another. — That,  in  CuUi' 
ford  and  Blandfordf  three  Judges  concurred  against  HoU. 
That  the  plaintiff  was  guilty  of  no  laches,  as  he  served  the  writ 
before  the  day  of  the  return.  That  if  this  doctrine  should  pre* 
vail,  a  man  might  evade  any  penal  statute  by  getting  a  firiend 
at  the  end  of  every  Term  to  sue  out  a  writ  and  serve  him,  bv 
which  means  he  may  gain  a  priority,  or  at  least  a  parity,  wim 
all  other  men.  2.  Tms  is  no  departure ;  for  here  b  no  fact 
shewn  that  is  inconsistent  with,  but  merely  explanatory  of,  the 
former. 

In  the  same  Term,  Lord  Mansfteld,  C.  J.,  gave  the  judg- 
ment of  the  Court. 

It  is  not  necessary  to  go  into  any  of  the  pleadings  after  die 
idea;  for  that  being  bad,  the  rest  will  fall  of  course.  The  plea, 
which  is  in  abatement,  sets  forth  another  action  in  the  same 
Term.  Now  a  defendant,  who  is  to  defeat  an  *  informer  of  the  [  ^439  ] 
right  of  suing,  must  shew  a  prior  right  attached  in  somebody 
else.  This  is  proved  by  the  cases  in  2  Lev.  141,  Htachimtm 
and  Thomas f  that,  notwithstanding  the  general  fiction  of  law, 
you  may  aver  the  particular  day  in  order  to  shew  your  priori^ ; 
Mid  Stra.  1169,  Jackson  and  Gisling,  (which  bernnson,  J., 
said  appeared  bom  his  notes  to  be  well  reported).  As  for  the 
distinction  attempted  between  pleas  in  abatement  and  bar,  it 
will  not  hold.  Tne  Court  can  as  easily  see,  that  one  writ  is 
prior  to  the  other,  as  that  both  are  sued  out  in  the  same  in- 
stant. As  to  the  case  in  Hob.  128,  we  are  of  opinion,  that 
what  is  there  put  is  a  mere  creature  of  the  imagination,  like  a 
point  in  mathematics.  We  even  think,  that  not  only  the  day, 
but  the  very  time  of  the  day,  may  be  averred,  in  order  to  de- 
termine the  priority  (A),  as  they  always  mark  the  hour  in  the 
Register's  Office.  So  that  there  never  can  be  two  actions 
brought  at  exactly  the  same  identical  time.  On  the  authority 
therefore  of  the  cases  in  Levinz  and  Strange,  our  judgment  is, 
that  the  defendant  Respondeat  Ouster{l). 

IPott,  523, 5.  C] 

(I)  jiiUe,  915;  Me  alao  iforrif  T.  J?ar-  Hawk.  P.  C.  c.  26,  a.   63;  Bac.  Abr. 

V90d,  amUf  880;  Hwrt  t.  WbUoh,  po$t,  AhaUmmi  (M);  Com.  Dig.  Id.  (H  S4). 

6S8 ;  L§adh§aUr  ▼.  MarkUmd,  post,  1131.  Id  one  cue,  indeed,  it  it  said,  that  to  debt 

{k)  jiniB,  71,  n.  on  5  Elis.  c.  4,  tlie  pendency  of  a  prior  ac- 

(/)  Aa  to  piMdJng  another  action  pend-  tion  must  be  pleaded  in  bar,  and  cannot  be 

inginabatement,see5|Mrrle'«Ca.,  5Rep.  pleaded  in  abatementf  Baimt  ▼.  Black' 

61  i  Bayct  ▼.  Douglat,  1  Camp.  60 ;  8  boung.  Say.  R.  216. 

The  Kino  v.  Delaval  et  aT. 

S,  C.  Ante,  410. 

XiORD  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court  information 
— Upon  the  new  aiSdavits  which  have  been  laid  before  us,  the  ^fcde^'*by 
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Thb  Kara     ikther  has  fully  justified  himself,  qnd  appears  to  be  an  innocent 
Dblatal      "*^  *^  injured  man.     In  respect  to  the  indenture  of  appren- 

> ^^  *  J   ticeshipy  it  is  so  gross  upon  tne  face  of  it,  that  a  Court  of  jus- 

f  "^^Sd/?  *  1  **^®  caimot  but  animadvert  upon  it.  It  is  plainly  calculated  for 
^^  *^®  purpose  of  prostitution  only.  *  Though  there  are  species 
^^man,  to  ®^  indecency  and  immorality,  particularly  in  cases  of  inconti- 
asngn  oyer  m  nency,  which  are  confined  to  the  Ecclesiastical  CourtSi  (and  I 
female  i^pien-  am  very  fflad  they  are  so);  yet  the  general  inspection  and  su- 
ooDsent  tot^  perintendance  of  the  morals  of  the  people  belongs  to  this  Court, 
purpKDie  of  proa-  as  custos  moTum  of  l^e  nation.  So  laid  down  in  CurFs  Case  (i»), 
titntion.  and  before  that,  in  Sir  Charles  Sedley's{n).     Especially,  when 

the  offence  is  mixed  with  confederacy  and  conspiracy,  as  in  the 
present  case.  Bates,  the  master,  stands  in  the  worst  light  of 
all;  by  taking  the  girl  as  his  apprentice,  he  was  loco  parentis, 
yet  he  is  privy  to  toe  fact  of  her  living  all  the  winter  m  a  state 
of  prostitution,  and  gives  no  intimation  of  it  to  her  father.  In 
February,  indeed,  he  tells  him  she  neglected  her  lessons,  and 
had  been  riding  in  the  Park  with  Sir  Inrancis  Delaval*s  servant. 
In  April  comes  on  the  transaction  now  complained  pf ;  intp 
which  Bates  readily  enters  without  consulting  the  father,  upon 
the  single  authority  of  a  cirl,  whom  he  had  reason  to  suspect^ 
and  who  told  him  her  father  approved  of  it.  He  appears  by 
his  conduct,  and  from  comparing  the  affidavits  of  the  girl  with 
his  own,  to  have  intended  to  favour  her  goin^  to  live  with  Sir 
Francis,  though  in  his  affidavit  he  has  positively  denied  such 
intention.  The  next  in  degree  of  guilt  is  Fraine  the  attorney, 
.  whom  I  have  formerly  known  in  business  to  be  a  man  of  a  fair 
character.  But  he  has  knowingly  drawn  this  deed.  And,  if 
a  gentleman  of  the  profession  will  advisedly  engage  in  such  a 
thing,  for  such  a  purpose,  the  Court  must  animadvert  upon  it 
Sir  Francis  Delaval  has  in  the  whole  affair  acted  very  ill,  as  weD 
as  very  unwisely.  His  only  plea  is  a  verv  poor  one,  that  the  wo- 
man tempted  him,  and  he  complied  from  his  regard  to  her. 
The  rule  for  an  information  was  made  absolute  against  all  three; 
Delaval,  Fraine,  and  Bates  (o). 

(m)  2  Stra.  788.  Oie  Court  said,  that  the  taking  awaj  a 
(n)  Sid.  168;  1  Keb.  620,  S,  C.  See  R,  young  woman  under  age,  against  the  coa- 
V.  Crunden,  2  Camp.  80;  and  4Bla.  Com.  sent  of  her  father,  though  it  be  without 
64 ;  1  Hawk.  P.  C.  c.  5,  8.  4.  force,  and  with  her  own  consent,  is  certain* 
(o)  An  information  was  granted  for  a  ly  punishable  at  common  lait ;  as  appears 
conspiracy  in  soliciting  a  young  hidy  to  de-  by  H  v.  Twisleton,  1  Sid.  387,  1  Ler.  S57, 
sert  her  fitther,  and  to  commit  whoredom  in  which  case  there  was  no  proof  of  any 
and  adultery  with  one  of  the  defendants,  seducements,  but  common  compliments 
who  was  her  brother-in-law,  and  to  liye  among  young  people.  See  also  an  infer* 
tend  cohabit  with  him;  and  the  defendants  mation  for  conspiracy  to  marry  a  young 
were  found  guilty,  though  there  was  no  man,  a  minor,  to  a  woman  of  ill  name  and 
evidence  of  force  being  used,  and  though  it  of  no  fortune ;  alleging  that  the  defendants 
appeared  that  the  young  lady  concurred;  by  divers  false  allurements,  didoompelbim 
IL  V.  Lord  Oreifj  3  Harg.  St.  Trials,  510 ;  to  be  drunk  with  strong  waters  and  other 
1  East,  P.  C.  460.  So  an  information  was  liquors,  and  then  introduced  the  woman  in- 
granted  for  a  conspiracy  in  inveigling  a  to  his  company ;  A.  v.  7%orp,  5  Mod.  SSI, 
young  woman,  a  ward  of  Chancery,  of  16  1  Com.  R.  27;  A.  v.  Blacket,  7  Mod.  39, 
years  of  age,  from  her  guardian,  and  mar-  S.  P.  As  to  conspiracies,  see  72.  v.  Par- 
rying her;  Uiough  she  voluntarily  went  to  tent,  ante,  39S;  as  to  granting  informa- 
be  married;  R,  v.  Pierton,  Lord  Ottultion  tions,  see  R,  v.  Kiunertky,  mte,  294;  R» 
and  Others,  Andr.  310 ;  2  Stra.  1107 ;  and,  v.  Robinton,  pott,  541. 


^  tRINITY  TERM,  S  GEO.  III.  K.B.  441 

SITTINGS  AFTSE  TERM.— 5  Jolt,  1763.— LONDON. 

Hooper  r.  Smith. 
One  Hooper,  a  tradesman  in  London,  was  indebted  bond  A  trader  may 
Jide  to  his  mother  the  plaintiff  to  the  amount  of  800/.   His  cir-  ^"^^"^^^ 
cumstances  declining,  he  (having  previously  discharged  his  j^vourofa 
journeyman  the  Saturday  before  on  pretence  of  going  into  an-  particukr  credi- 
Other  way  of  business)  on  Monday,  17  January,  1763,  at  eight  *?'»*«  "^ 
o'clock  in  the  morning,  assigned  to  his  mother  a  parcel  of  silks  he^g^Rwaids 
amounting  in  value  to  about  naif  of  his  stock  in  trade,  and  made  commits  an  act 
out  a  bill  of  parcels  with  a  receipt  and  a  discount  as  for  prompt  of  banfauptcy. 
payment,  as.  if  sold  to  her  in  the  ordinary  course  of  business. 
These  were  convieyed  the  same  morning  in  a  hackney  coach  to 
the  mother's  lodgings  at  Hackney.    In  the  evening  he  had  a 
meeting  with  his  principal  creditors;  when,  upon  examining  his 
circumstances,  it  was  agreed  that  he  should  immediately  com- 
mit an  act  of  bankruptcy  by  denying  himself  to  one  of  them, 
which  was  accordingly  done  and  a  commission  taken  out.    Af-  , 
terwards  the  assignees  under  the  commission  got  possession  of 
these  goods  by  a  stratagem,  and  sold  them  for  343/.  lis.  6d. 
Upon  which,  Mrs.  Hooper  brought  trover  against  the  assignees. 

It  was  objected  on  tne  part  of  the  defendants,  that  this  was 
a  fraudulent  assignment  under  the  colour  of  a  sale,  transacted 
in  direct  contemplation  of  Hooper's  becoming  a  bankrupt,  and 
therefore  void.  And  it  was  compared  to  the  Case  of  Compton 
and  Bedford^  Hil.  Vac.  2  Geo.  3(p);  and  a  more  recent  case, 
where  an  apothecary  made  over  his  effects  to  a  chymist,  his 
creditor,  four  days  before  he  became  a  bankrupt,  and  the  jury 
found  it  fraudulent  and  void. 

But  by  Lord  Mansfield,  C.  J. — There  is  no  arguing  from 
general  verdicts,  unless  aU  the  circumstances  could  be  minutely 
remembered.  The  rule  of  law  b  clear  and  established.  If  a 
man,  not  having  previously  committed  any  act  of  bankruptcy, 
in  order  to  pay  even  a  just  debt,  assiras  all  his  effects  to  the 
•creditor; — or  all  but  some  colourable  part ;  (which  was  the  [  *44^  ] 
Case  of  Compton  and  Bedford) — or  all,  to  several  creditors, 
but  in  total  exclusion  of  any  one  or  more  of  them; — this  in  it- 
self would  make  him  a  bankrupt ;  it  would  be  the  very  act  of 
bankruptcy  (j^).  But  a  preference  to  one  creditor,  especially  by 

(p)  Ante,  368.  DenuUtoi,  1  Burr.  467 ;  WiUon  v.  Day,  2 

{q)  A  conveyance  by  dnd  of  all  the  ef-  Burr.  827;  Hauelt  ▼.  Sw^>$on,  1  Doug, 

fecti  ofa  bankrupt  under  any  circumftaocet  89,  n. ;   1  Bro.  C.  C.  99,  S,  C.  in  Cane. ; 

waa  ill  itself  an  act  of  bankruptcy,  under  Butcher  t.  EagtQ,  1  Doug.  295 ;  DuHon  v. 

1  Jac.  1,  c.  15,  t.  2,  (preriouf  to  the  pan-  MorrtMon,  17  Ves.  J.  193;  Eckkardi  v. 

IngSO.  4,c.  16),  which  enacts  that  "every  WiUon,  8  T.  R.  140;  Tappenden  v.  Bur- 

person,  who  ahall  make  any  fraudulent  gees,  4  Bast,  230;  Newton  v.  Chantler,  7 

grant  or  conveyance  of  his  lands,  tone-  East,  138;  Kettle  v.  Hammond,  1  Co.  B. 

ments,  goods,  or  chatteb,  to  the  intent  or  L.  89;  see  also  Edwards  v.  Harben,  2.T. 

whereby  his  creditors  shall  or  may  be  de-  R.  592.     But  a  partial  conveyance  only  of 

ftated  or  delayed  for  the  recovery  of  their  a  trader's  property,  as  observed  by  .Lord« 

Just  and  true  debU,  shall  be  accounted  and  EUenhonmgh  in  Newton  v.   Chantler,  is 

•fudged  a  bankrupt."    See  Woneley  v.  open  to  a  different  consideration :  under 
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assigning  only  part  of  his  goods,  and  to  pay  only  part  of  the 
debt,  has  been  frequently  held  to  be  good(#*);  particularly  in 
Cock  and  GoodfelUm{s)  (the  case  of  a  parent  and  child),  Smali 
and  Owdltf{t)j  and  others.  Indeed,  if  a  man  makes  over  so 
much  of  his  stock  in  trade,  as  to  disable  himself  from  being  a 
trader,  diis  would  be  fraudulent.  It  would  be,  as  I  said  in 
Compton  and  Bedford,  an  assignment  of  his  solvency.  An  as- 
signment of  all  his  household  goods  would  be  the  same;  for  a 
man  can't  go  on  without  them.  But  is  half  such  a  part  of  a 
man's  stock  as  must  necessarily  hs^ire  this  efiect?  This  would 
be  going  beyond  any  case  that  has  yet  been  determined.  Sup- 
pose, he  had  sold  the  goods  in  question  to  John  or  Thomas, 
and  with  that  ready  money  had  paid  ^is  mother  part  of  her 
debt;  would  that  sale  or  payment  haye  been  void? 

I  also  much  doubt  how  far  such  an  act  of  bankruptcy ,  com- 
mitted by  consent  and  agreement,  is  yalid,  with  respect  to  a 
third  person  not  privy  to  such  agreement  Certainly  the  bank- 


iomc  drcumttuices  it  may  ooiutitnte  an 
act  of  bankruptcy ;  as  where  it  is  manifestly 
fraudulent,  when  made  to  give  particular 
creditors  a  preference, — or  in  contempla- 
tion of  bankruptcy, — or  if  it  be  in  fact  a 
conveyance  of  all  the  effects,  with  only  a 
colourable  exception  of  part  See  Gayner'i 
Ca.,  cited  1  Burr.  477 ;  Lintonv,  Bartlett, 

5  Wils.  47 ;  Harmon  v.  Fithar,  1  Cowp. 
124,  and  Rust  ▼.  Cooper,  Id.  633,  per  Ld. 
Maiufield!  Round  y.  Byde,  1  Co.  B.  L. 
105  (ed.  1817):  PuUingv.  Tucker,  4  Bam. 

6  A.  382  i-^Depon  ▼.  Waits,  1  Doug.  86 ; 
Morgan  v.  Horseman,  8  Taunt.  241; — 
Compton  V.  Bedford,  ante,  362;  Law  v. 
Skinner,  post,  996.  But  under  some  cir- 
cumstances a  Air  conveyance  of  part  has 
not  been  considered  to  constitute  an  act  of 
bankruptcy:  see  Cock  v.  Goodfellow,  and 
Small  V,  Dudley,  ut  it^ra;  Jacob  ▼.  Shep- 
herd, cited  1  Burr.  478 ;  Unwin  v.  Oliver, 
Id.  481;  Manion  y.  Moore,  7  T.  R.  67; 
Bemeyy,  Davison,  1  Brod.  &  B.  408,  4  B. 
Mo.  126,  S,  C,  where  th«  principle  de- 
duciblefrom  the  cases  is  laid  down  by  Lens, 
Seij.  arguendo.  If  the  conveyance  be  not 
by  deed,  though  it  will  be  void«  yet  it  will 
not  constitute  an  act  of  bankruptcy ;  ifor- 
Ifii  V.  Pewtress,  4  Burr.  2477;  Rust  v. 
Cooper,  S  Cowp.  629;  *•  A  conveyance  of 
goods,  without  deed,  is  fraudulent,  unless 
possession  of  the  goods  be  given :  if  it  be  by 
deed,  it  is  fraudulent,  and  an  act  of  bank- 
ruptcy ;"  per  Jjord  Kenyon,  7  T.  R.  71 ; 
Back  V.  Qooch,  Holt's  N.  P.  C.  16,  4  Camp. 
234, 51  e.  per  Gibhs,  C.  J.  See  also  Alder- 
son  V.  Temple,  post,  660,  and  cases  there 
referred  to.  A  fraudulent  surrender  of  a 
copyhold  was  held  not  to  be  an  act  of  bank- 
ruptcy; Ex  parte  Cockshott,  3  Bro.  C.  C. 
501 ;  but  it  is  now  declared  to  be  so,  by  6. 
O.  4,  c.  16.  As  to  the  asdgnment  of  book- 
debts,  see  Ex  parte  Riohardson,  14  Ves.  J. 
186. 

These  cases  are  all  prior  in  time  to  the 


S  O.  4,  c.  16»  s.  3,  which  eoacCa,  "that  if 
any  trader  shall  make  or  cause  to  be  made, 
either  within  this  realm  or  elsewhere,  any 
fraudulent  grant  or  conveyance  of  any  of 
his  lands,  tenements,  goods  or  chattria,  at 
any  fraudulent  surrender  of  any  of  his  co- 
pyhold lands  or  tenements,  or  any  fraudu- 
lent ^ft,  delivery  or  transfer  of  any  of  bis 
goods  or  chattels,"  he  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy. 

(r)  It  may  be  questioned,  whether  this 
opinion,  delivered  only  at  Nisi  Prhu,  can 
be  considekvd  as  an  authority.  For,  in 
Worseley  v.  Demaitos,  1  Burr.  478,  (de- 
cided before  this  case  indeed,  but  where 
the  cases  of  Cock  v.  Ooodfellaw,  and  SmdU 
v..  Oudtsy  are  commented  upon,)  Lord 
Monoid  is  reported  to  have  said:  **  It  has 
been  argued,  that  after  a  resolution  to  com- 
mit an  act  of  bankruptcy,  the  trader  so 
resolving  to  become  bankrupt,  might  law- 
fully prefer  a  just  .creditor  by  conveying 
part  of  his  effects  to  satisfy  that  creditor's 
debt  It  is  not  necessary  to  determine 
that  question  in  this  cause,  for  here  the 
conveyance  is  of  ail:  and  thcrefiire  I  will 
only  say»  that  no  such  proposition  is  yet 
established ;  much  less  in  the  extent  where- 
to it  lias  been  urged."  It  also  aeevs 
contradicted  by  the  Cases  of  Linian  v. 
Bartlett,  3  Wils.  47 ;  and  Devon  v.  Waits, 
1  Doug.  86:  Morgan  v.  Horseman,  3 
Taunt.  241;  and  Pulling  v.  Tucker,  4 
Bam.  &  A.  382.  Moreover,  it  does  not 
appear,  whether  the  jury  found  for  the 
plaintiff  on  the  ground  of  the  assignment 
being  vahd,  or  on  the  ground  of  there  hav- 
hig  been  only  a  concerted  act  of  baidc- 
niptcy. 

(s)  10  Mod.  489,  dted  in  1  Burr.  478. 

(0  2  P.  Wms.  427,  cited  also  in  1  Bvrr. 
480 :  that  case  has  been  condderably  shaken 
by  that  of  Linton  v.  Bartlett,  3  Wils.  47, 
and  see  Lord  Man^liPs  observmtiofis  i 
it,  Cowp.  123. 
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nipt  himself,  and  all  those  who  come  in  under  the  commission.  Hoofer 
are  concluded  to  say  any  thing  against  it  (f).  But  the  relation  smitb. 
of  a  commission  of  Dankrupt  to  the  time  of  committing  the  act,  ^        * 

though  useful  to  prevent  frauds,  is  sufficiently  hard  already 
Upon  private  persons;  and  ought  not  to  be  extended  farther. 
An  act  of  baakrttptcy  in  the  eye  of  the  law  is  considered  as  a 
crime; — but  where  is  die  crime  of  denying  oneself  to  another, 
by  previous  consent  and  agreement? 

Verdict  for  the  plaintiff. 

.  (•)  Btmhrd  ▼.  BarfO^  2  T.  B.  594,  n.  pwte  Bymmri  1  M«UU  250  ;  Book  t. 
(a) ;  Ex  parte  Bokhm,  16  Yea.  J.  145 ;  Ez  G^och,  Holt,  N.  P.  C.  13 ;  4  Camp,  S32i 
parte  GoMfA«aJfo,  1  Rote,  3,  C.  87 ;  Ez     mtki  v.  BwfU^  Id.  235,  n. 
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The  Kino  v.  The  Minister  and  Churchwardens  of  St.  Bo- 
TOLPH,  Bishopsgate. 

iMtORTON  moved  for  an  information  against  the  Minister,  &e.  infbimatSoD  for 
who  had  collected  upwards  of  14^.  on  a  brief,  for  the  sufferers  «mbeixiingiiio- 
by  fire  at  Albome,  in  WUts,  and  had  spent  about  9/.  at  tavern  rbrirfiS^ 
entertainments,  and  then  returned  upon  the  back  of  the  brief, 
that  bh  3«.  %d.  only  was  collected,  and  signed  their  names  to 
such  certificate.    But  the  Court,  Lord  Mansfield,  Dennison, 
and  WiLMOT,  denied  a  rule  to  shew  cause,  and  referred  the 
prosecutors  to  the  ordinary  remedy  by  indictment  (a). 

'  (•}  Seelkeftmafanliidietmentfora  a  eoMpira^,  giMtw,  whether  icWu  lie  fiir 

cowjyirgcy  to  embeisle  money  collected  by  the  froMd  timply :  tee  Jt.  ▼.  Ifkfafiiy, 

a  bde^  In  Cm.  Cir.  Co.  18«,  (ed.  1811);  anUy  876,  n.  (p).  As  to  brieft,  see  4  Ann. 

and  though  an  indiclmeot  will  lie  for  tudi  c  14. 


Brery  qvi  tarn  t?.  Levy* 

Indictment  (6)  on  the  Coal  Act  for  selling  short  mear  Apopoiarm. 
sure.      Defendant  was  found  guilty,  after  which,   WaUaee  ^^'^'^^ 
moved  for  leave  to  compound  mth  the  prosecutor.    But  his  afin  ora^^doa. 
motion  was  denied :   for  the  king's  moiety  of  the  penalty  is 
vested  by  the  conviction,  and  tnen  it  is  too  late  to  com- 
pound (c). 

(ft)  Thii  mmt  be  mcorrecti  it  mist  (e)  See  Btwm q.  U  ▼.  Baiky,  4  Burr, 
haye  been  afaltaa  action,  and  not  an  in-  1929;  Wood  q.  t,  t.  EUit,  pott,  1154;  atid 
dictment.  Wood  q,  U  r,  Jdknton,  pott,  1157. 
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Trim  ITT  v.  St.  Peter's  in  Dorchester. 

&  C,  Bnrr.  S.  C.  513. 

ffirfaig  to  work  JOHN  Mflwood>  his  wife,  md  three  children  were  remoTed 
*T  ^•JjJfJ  "  *^"*  Trinibr  to  St.  Pet«r*8  by  order  of  two  justices.  St.  Pe- 
ranrt'eoodnnt  ^^'s  appeal,  8jid  the  Sessions  confirm  the  orders,  stating  spe- 
[  *444  ]  ciaOy;  that  the  pauper  was  settled  in  St»  Peter's  by  ^deriratunx 
oneo  vponOia  from  his  father,  who  died  in  the  pauper's  infancy,  and  at  six 
,  DO  lot-  years  old  his  mother  married  again  to  one  Oldis,  in  the  parish 
of  Trinity,  who  maintained  and  employed  the  pauper  m  his 
trade  of  button-makin|(,  without  any  waees  or  oontract;  that, 
when  Ihe  paup^  was  aixteen,  he  left  his  &ther-in-]aw  and  went 
to  Bristol  to  seek  for  a  more  advantageous  situation,  but,  re- 
turning soon  after,  Oldis  agreed  with  nim  to  let  him  live  in  hia 
house,  and  give  him  Is.  a  gross  for  what  he  should  earn  at 
button-making,  deducting  thereout  5#.  a  week  for  his  board 
and  lodging:  upon  this  agreement  they  continued  for  five 
▼ears,  TOth  parties  understanding  that  each  was  at  liberty  to 
be  off  at  pleasure. 

Norton^  Solicitor-General,  insisted,  that  here  was  no  hiring 
for  a  year:  and  if  this  amounts  to  a  settlement,  all  joumeymen 
who  work  by  the  piece  will  equally  be  entitled  to  gain  one. 

Thurlow  and  DuntUng,  contra,  argued,  that  this  was  a. 
hiring;  ^and,  being  indefinite,  must  be  construed  a  hiring  for 
a  year. 

Lord  Mansfield,  C.  J. — Where  there  is  net  a  hiring  in 
exnress  words,  but  the  nature  of  the  service  implies  a  rae- 
ceaent  hiring,  the  Court  will  go  far  to  presume  one.  But 
this  is  exactly  the  case  of  eveiy  workman  paid  by  the  piece. 
And  it  is  very  clear,  that  there  is  no  hiring  for  a  year,  either 
e«pre88«rimpKed(rf).  Confirm  the  orde». 

(4  See  iZ.  Y.  U^ejfhOi,  ante,  806.    So,  one  can  be  infeired,  It  ia  vr  ebjectka  to 

when  m  pAapcr  agreed  to  aerre  m  a  brick-  gaining  a  aetdement,  that  the  panper  waa 

Maker  from  Michaelmaa  to  Michaelmaa,  to  be  paid  by  the  piece ;  aa  where  the 

and  to  make  70,000  bricka  at  a  certafai  pauper  hired  for  a  year  to  aptn  wick-yam 

price*  he  did  not  gain  a  aettlement,  on  the  at  It.  Sd,  a  atone }  JL  ▼.  Kk^s  NorUm^ 

ground  that  it  waa  only  a  contract  for  that  Burr.  S.  C.  158 ;   to  work  for  a  screw- 

Job,  and  not  for  a  year'a  serHce  abaolutely ;  maker,    good  earn,  good  hire, — to  floake 

Jt.  Y.  Wcedkmrtt,  1  B.  ft  A.  S85.     But  aerewa  at  ao  much  a  groMs  JLT.lNrawv- 

where  there  ia  an  ezpnaa  yearly  hhing,  or  ham,  lDoiig.SS8. 


Smith  v.  Scamdrett. 
BaHngiioef.  ONE  Gobel  offered  to  justify  as  bail  for  ICOOL  the  debt 
fc!!it*"arS?  ■^^™  ^'^  ^"*  **  appearing,  that  though  he  had  a  fortune  in 
tioiitobaii,wiih-  Antigua,  yet  he  had  no  effects  in  England,  and  had  nine  ae- 
om  other  an^-  tions  depending  against  him  for  the  amount  of  near  SOOOL,  the 
''"  Court  set  him  aside :  but  declared,  that  the  merely  having  no 

effects  in  England  was  not  of  itself  a  sufficient  objection,  with- 
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out  Other  auxiliary  circumstances;  this  Crobel  haviuff  formerly        Smith 
been  allowed  as  bail  in  this  Court,  on  making  affidavit  that  he     ^    *- 
was  worth  9000/.  in  Antigua(€).  Scasdestt. 

(«)  Btddff  T.  Lepkmdt  4  But.  S5S0  r  then  oiiierfad,  tfter  dting  thif  cue,  an^ 

WiMwIek  T.  Bidt§Hmg,  Forreit,  38.  cMif.  Boddjf  ▼.  jLiylmi;  dMt  It  mint  not  be 

BflU  allowed  to  Jmdfy  in  respect  partly  of  taken  fiir  gnuited,  that  a  party  can  Jmiify 

cash,  and  partly  of  a  freehold  house  at  in  respect  of  property  ahroad,  when  he  has 

Oibnltar;  B§ardmoM  ▼.  PkiOpi,  4  If .  ft  no  other  property;  Oraham  v.  Jndermm, 

S.17S.    So,  a  native  of  England  alUiwed  4  M.  ft  S.  371.    These  were  casea  of  m- 

to  Josdiy  partly  hi  respect  of  a  landed  thns  as  t»  fiweigneis,  see  CShrMsT*  FU^ 

estate  In  Sorinam,  and  partly  In  respect  of  inU,  pattt  1S28» 
pioputy  In  Bn^and.     Bat  BagUf,  J., 


GuicHARD  r.  Roberts.  [     445     ] 

Action  on  a  note  of  hand.    On  the  trial  die  defendant  DcAndaatnay 
gave  in  evidence,  that  the  note  was  obtained  upon  a  smugding  **|g*"j°||i^ 
consideration  C/};  on  which  the  lurv  found  a  verdict  for  him.  againat  ^  m- 
On  a  motion  for  a  new  trial.  Lord  Mansfield  was  strongly  of  tion  e»«Mieef 
opinion,  that  such  evidence  should  not  have  been  admitted;  ^^"^ 
and  took  a  difference,  where  the  plaintiff  aDeges  the  iurpU 
causa  as  the  ground  of  his  action,  and  where  die  defendant  sets 
it  up  as  the  ground  of  his  defence:  in  both  which  cases,  he  de« 
niea  that  either  party  should  avail  himself  of  his  own  wrong; 
and  granted  a  rule  to  shew  cause. 

But  afterwards,  in  the  close  of  the  Term,  the  cause  being 
compromised.  Lord  Mansfield  took  it  up  anin  mero  main; 
and  declared,  that  it  was  now  the  dear  opinion  of  the  whole 
Court,  that  on  this  action  an  illegal  consideration  might  clearly 
be  iset  up  as  a  defence;  and  they  did  not  see  why  it  might  not 
be  done  on  an  action  of  debt  on  boiid(jf).  For  every  creditor 
oii^t  in  justice  to  prove  the  consideration  on  whicn  his  con- 
tract is  founded;  and,  though  the  law  allows  bonds  and  notes 
to  be  primd  fa^  evidence  of  a  good  consideration  without 
proving  it  on  the  part  of  the  plaintm,  yet  it  ouffht  not  to  pre- 
clude ttie  defendant  from  shewing,  that  the  consideration  in  fiict 
is  a  bad  one. 

(/)  See  mfs,  S59,  n.  (»).  ^M,  n.  («f)|  Ftfttasy  t.  JIsmsm,  |Wif,«SS{ 

(f )  See  lAghtfwtt  ▼.  T^mnd,  I  Bos.  ft     and  Beyley  on  Bills,  S3S  (ed.  1819). 
P.  9«1|  JloMusn  T.  Bktid,  anU,  S84,  ft 


The  Kino  v.  Bankes  and  Others* 

S.  C.  8  Burr.  1451. 

Rule  to  shew  cause  why  a  tiumdamiu  should  not  go  to  the  la  ides  ftr  a 
lord  of  the  manor  of  Corfe  Castle  to  hold  a  Court  Leet,  and  to  JJjfJ^jJ^  . 
certain  jurors  (idio  had  been  summoned  to  attend  at  a  court  wMJd!agmkjm 
appointed  to  be  held  on  S5th  October  last)  to  appear,  and  form  dis/MisflMist 
a  jury,  in  order  to  elect  a  mi^or.    It  appeared  on  die  nrose-  ^^^^^ 
Gutor's  affidavits,  that  one  John  Price  h«l  been  de/aeio  elected  ^^^' 
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thj^  Kiko     mayor  on  ^th  October,  and  had  acted  a3  sucb»  but  hiij 

*•  was  not  in  the  rule. 

ANKB8.  Morton  shewed  for  cause,  that  the  rule  could  not  proceed 

till  Price  wJas  inserted  therein,  and  had  been  served,  he  beins 

[    *446    ]  *  materially  interested  in  the  event  of  the  question;  and  cited 

the  King  and  Scawenih),  mayor  of  Mitchel,  in  Cornwall', 

coram  nider,  C.  J.,  Mich.  1753,  where  the  omission  of  the 

subsisting  mayor  (in  a  rule  to  shew  cause  against  a  mandaams 

to  elect  another)  was  allowed  to  be  sufficient  cause  why  Ae 

mandamus  should  not  so.    And  upon  this  precedent,  as  well 

as  upon  the  reason  of  the  thing,  the  Court  enlarged  the 

rule  till  next  Term,  and  ordered  Price's  name  to  be  mserted 

therein. 

IS.  a  Pwt,  45^.^ 
(k)  Ste  3  Bwrr.  UM. 


Right  on  demise  of  Basset  v.  Thomas  and  Another. 

S.  C.  3  Burr.  1441. 

Leaang  powers  XN  ejectment,  at  the  Summer  Assizes  for  Cornwall,  1 761, 
^uLned^d   ^  ^^'^^^  ^^  foimd  for  the  plaintiff,  subject  to  the  fdUowing 

tfaerefixre  land      Case :-— 

settled  fiv  yean      John  Pcndarves  Basset,  by  marriage  settlement,  11th  and 

determinaWcon  12th  April,  1737,  conveved  to  trustees  divers  manors,  &c.  to 

aetdenwDt,  shaH  ^^^  ^^  ^^  hiifiiself  for.  Ufe,  and  so  on  to  his  intended  wife  and 

be  said  to  have    issue,  in  Strict  settlement;  remainder  to  such  uses  as  he  should 

^^^^J^^^J  .  appoint;  rembkider  (if  no  appointment)  to  himself  in  tail;  re- 

unudiy  demised,  ^^^^^er  to  his  brother,  Fraaas  Basset  (lessor  of  the  pLuntiff), 

in  strict  settlement;  remainder  to  himself  in  fiee:  with  power 

to  the  several  tenants  in  possession,  or  to  the  trustees,  during 

their  minmty,  by  any  deed  or  deeds,  with  two  credible  wit* 

nesses,  to  lease  for  one,  two,  ot  thcee  lives,  ta  for  yeara  deter<- 

minable  cm  one,  two,  or  three  lives,  any  part  of  the  proaoassefl, 

which  had  been  uswUy  so  letten^  so  as  such  xent  as  had  been 

g'ven  for  twenty  years  past,  or  a  proportionable  part  should 
I  reserved  thereon ;  and  all  usual  covenants  inserted  therein, 
and  with  other  usual  provisoes.  The  marriage  took  effect,  and 
said  John  Pendarves  Basset  die4  19th  September,  1739,  Wvp 
ing  his  wife  enseint  of  a  son,  bom  S2d  May,  1740,  and  having 
made  no  appointment. 

On  24th  June,  174@,  said  trustees  (with  the  approbation  of 
a  Master  in  Chancery)  demised  to  Nicholas  Tresidder  the  pre- 
misses in  question  in  consideration  of  175/.  for  ninety-nine  years, 
[  *447  ]  ^determinable  on  three  lives,  at  the  rent  of  IS^.  M.  per  a$nmm, 
with  usual  covenants,  &c.  On  17th  November,  1756,  John 
Prideaux  Basset,  the  son,  died  intestate,  and  unmarried,  where^ 
upon  the  premisses  in  settlement  vested  in  Francis  Basset.  It 
appeared  in  evidence,  that  21st  June,  24  Hen.  8,  tibe  premisses 
(with  others)  were  let  to  John  Killegrew  for  55  years : — ^That 
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on  the  SOth  of  October,  18  Eliz.  the  same  were  demised  to        Right 
Thomas  Cosworth  for  forty  years  from  and  after  the  expira-       -^  •• 
tlon  of  the  former  lease,  which  term,  by  mesne  assignment,   - 
became  vested  in  Richard  Gardiner :  .  That  17th  November, 
6  Jac.  ],  the  same  was  demised  to  said  Gardiner,  for  ninety 
years,  determinable  on  three  lives  from  and  after  the  term  then 
subsisting :    That  these  terms  were  assigned  to  Samuel,  father 
of  William  Pendarves:    That  on  15th  September,  1631,  Wil- 
liam Pendarves  purchased  the  fee-simple  of  the  premisses:— « 
That  on  4>th  December,  1635,  Samuel  Pendarves  assigned  the 
residue  of  his  terms  to  Thomas,  his  second  son,  and  on  12th 
December,  1638,  William  conveyed  the  inheritance  to  his  father 
Samuel :    That  on  15th  December,  1638,  Samuel  Pendarves 
(in  consideration  of  natural  love  and  affection)  covenanted,  that 
he  and  his  heirs  should  stand  seised  (t),  of  the  premisses,  to  the 
use  of  himself  for  life,  with  remainder  to  his  son  Thomas  for 
ninety-nine  years,  if  he,  or  any  wife  he  should  marry,  or  any 
issue  he  might  have,  should  so  long  live :     That  Samuel  died 
in  1643,  at  which  time  the  said  term  of  ninety-nine  years  com- 
menced :    That  Thomas  granted  several  under-leases,  for  terms 
determinable  upon  lives:     That  in  1738,  Henry,  the  only  sur- 
viving issue  of  Thomas  Pendarves,  died ;  whereupon  the  rever-^ 
sion  in  fee  (then  vested  in  said  John  Pendarves  Basset,)  took 
effect.     It  was  agreed,  that  the  rent  reserved  on  the  lease  of 
1742,  was  in  proportionable  share  of  the  ancient  rent  (k) :  And 
upon  the  whole  the  question  was,  whether  this  be  a  gooa  lease, 
under  the  power  contained  in  the  settlement  of  the  12th  April, 
1737? 

^Tiurhw,  for  the  plaintiff,  took  some  slight  objections  to  [  *448  ] 
the  want  of  usual  covenants,  and  the  non-execution  of  the 
power  in  the  presence  of  two  witnesses,  which  were  not  stated 
m  the  case ;  but,  it  appearing,  that  the  principal  question  be- 
low was,  whether  the  Iwds  had  been  usually  so  letten,  the 
Court  over-ruled  those  exceptions. 

As  to  the  principal  point,  he  argued,  that  the  kases  in  1593 
and  1586,  were  both  for  terms  absolute,  and  therefore  not  of 
the  present  kind.  As  to  the  lease  in  1608,  it  is  for  ninety 
years,  not  ninety-nine,  ^  in  the  present  case.  But,  if  gooa, 
still  one  instance  will  not  create  a  custom  of  so  letting,  for 
usus  aquiparaiuraciibus:  2  Roll.  Abr.  262;  Vaugh.  32;  2 
Jones,  27.  And  besides,  any  rent  reserved  upon  that  lease 
will  not  be  a  rent  reserved  within  twenty  years  preceding  the 
year  1742.  The  covenant  in  1638  is  a  transaction  of  another 
nature,  a  provision  for  a  man's  son  in  consideration  of  natural 
affection,  not  a  lease  to  a  tenant :  and  it  could  not  be  in  the 
contemplation  of  the  settler  to  square  the  manner  of  leasing,  by 
a  substantive  provision  for  a  younger  branch  of  the  family. 

Burlands  Serjeant,  for  the  defendants,  ar^^ued,  that  the  power 
is,  to  lease  for  any  number  of  years  determmable,  &c.    Ihere- 

(0  StapUUm't  Ca.p  dtedby  Hale,  C.  J.,  (k)  See  Roe  ▼.  RawUnge,  7  East,  279; 

1  Ventr.  228;   HtuHng^  Oa.,  cited  T.      Aw  ▼.  tVectf,  41^.  ft  S.  371. 
Baym.  299. 
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RiGBT       fore  lands,  '^  usually  so  demised,**  must  meaui  **  usuaUy  Se^ 
»•  "  mised  for  any  number  of  years."    Ninety  years  was  formerly 

THOMAg.  ^Yie  usual  term  for  determinable  leases.  So  is  the  case  cited 
from  Vaughan.  The  lands  had  been  in  lease  for  S^OO  years 
and  upwards ;  and,  if  they  are  only  twice  demised,  that  wiS 
be  interpreted  usage.  - 

Not  to  insist  on  the  absolute  leases,  the  determinable  ones 
of  1608  and  1638  bring  the  usage  down  to  the  present  time. 
A  lease  may  be  made  by  a  covenant  to  stand  seised,  since  the 
statute  27  Hen.  8:  so  kid  down  expressly,  in  Lord  Bacon's 
Use  of  the  Law.  The  present  lease  is  more  beneficial  to  the 
reversioner  than  that  covenant;  for  there  the  lives  were  uncer^ 
tain,  and  might  have  extended  to  more  than  three. 

[  ♦44©  ]  *N.  B.— Norton,  Solicitor-General,  for  the  plaintifi;  and 
Blaekstone,  for  the  defendant,  were  retained  for  a  second 
argument.  But  the  Court  (absentibus  Dennison  and  Fos- 
ter), were  clear  upon  the  first. 

And  by  Lord  Mansfield,  C.  J. — ^This  is  a  settlement  made 
by  Mr.  Basset,  the  owner  of  the  fee,  in  the  usual  manner,  with 
a  power  to  make  leases,  according  to  the  custom  of  the  country^ 
wnere  the  usual  profit  arises  from  fines.  There  is  also  a  very 
wise  provision  for  leasing  during  the  tenant's  infancy.  And  the 
leases  are  to  be  for  any  number  of  years,  determinable  on  one, 
two,  or  three  lives.  There  is  no  doubt,  but  that  the  premisses 
have  been  let  for  years  so  determinable  ever  since  the  reign  of 
Queen  Elizabeth.  And  the  present  lease  was  approved  by  the 
Master,  the  estate  being  in  Chancery.  A  doubt  is  made,  be- 
cause the  last  preceding  lease  is,  by  way  of  covenant,  to  stand 
seised  in  a  family  settlement.  I  make  no  question  but  it  is  in 
all  respects  a  lease.  It  is  said,  that  this  is  not  a  lease- to  make 
a  profit  of,  but  is  properly  only  a  provision  for  a  younger  child. 
What  then?  .  The  lessor's  bounty  to  his  child  arises  not  from 
granting  the  lease,  but  from  remitting  the  fine.  It  is  a  common 
case  for  bishops,  deans,  &c.  and  for  tenants  for  life,  with  such 
powers  as  the  present,  to  grant  beneficial  leases  of  such  estates 
as  chance  to  fall  in,  in  trust  for  themselves  or  for  their  children. 
Are  they  the  less  leases  upon  that  account?  This  nower  was 
intended  as  a  benefit  to  the  person  in  possession,  ana  a  benefit 
to  the  estate  itself,  which  maybe  prejudiced  sometimes  by  non- 
renewal. It  appears  to  have  been  properly  executed.  And 
indeed  powers,  being  derived  from  equity,  ought  to  be  liberally 
construed.  I  can't  conceive  how  it  ever  came  to  be  thought, 
that  they  should  be  construed  strictly ;  being  only  a  modifica- 
tion of  the  uses  of  an  estate,  by  the  aosolute  owner  of  it. 

WiLMOT,  J. — This  case  is  the  more  unfavourable  for  the  lessor 
of  the  plaintiff,  because  he  is  a  mere  volunteer,  and  is  endea- 
vouring to  defeat  the  estate  of  a  purchaser  for  valuable  consi- 
deration.  Had  the  elder  brother  pleased,  he  could  at  any  time 
[  ♦^SO  J  have  defeated  the  estate  of  Francis,  the  younger  ^brother. 
And  yet  Francis  is  now  attempting  to  set  aside  an  act  done  for 
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the  benefit  of  his  nephew,  the  son  of  that  brother,  firom  whose        ^son 
bounty  he  receives  bis  own  title.  to^«. 

Judgment  for  the  defendants  (/).       y ^ 

(0  Co.  Lit  44b;  GcodiUleyr,Fmmem,  the  grest  cateof  JDwd.  Jtrmff  y.  SmUk^ 

S  Doug.  665:  Fomny  ▼.  ParHmgtim,  ST.  5  M. «  S.  467,  in  B.  B;  5.  C  1  Brod.  St 

R.  665;  Dm  w.  Hakambt,  7  T.  R.  71St  B.  97,  7  Pri  S81,  in  Cam.  Scnce.;  &  C. 

Dm  y.  JUndle,  3  M.  ft  8.  99.    See  alM  S  Brod.  fr  B.  473,  in  Dom.  Pmc. 


HILARY  TERM,— 4  Geo.  Ill-  1764.— K.  B. 


Joseph  Yates,  of  the  inner  Temple,  Esq.,  was  this  Term 
appointed  a  Justice  of  the  Court  of  King's  Bench,  in  the  room 
of  Sir  Michael  Foster^  deceased,  and  received  the  honour  of 
knighthood. 


Talbot  v.  Linfield. 

S.  C.  3  Bnnr.  1455. 

Order  for  a  month's  time  to  plead.    No  plea  being  put  in,  a  nraai'i 


the  plaintiff,  on  the  ^h  day  after,  signed  judgment.    Motion  ^P|^j|||  *  ^* 

to  set  aside  the  judgment  as  irregular,  because  the  order  shall 

be  construed  to  extend  to  a  calendar  month,  as  most  beneficial 

to  the  party.    But  by  Lord  Mansfield,  C.  J. — A  month  in 

law  18  always  a  lunar  month,  except  in  quare  impedii.    And 

by  Dennison,  J. — In  aO  temporal  cases,  we  go  by  lunar 

months;  in  ecclesiastical  cases,  by  solar  (a). 

Rule  discharged. 

(a)  The  time  ii  reckoned  htOtuim  of  eel  it  it  deemed  calender,  bccavee  In  eaA 

the  Ant  day,  i  e.  tbe  day  of  the  date  of  of  tboie  matten  a  liferent  mode  of  com- 

the  order,  but  enh^KH  of  the  last  day,  pnUtion  reepectiYely  preraUt;  the  term 

at  in  the  present  eate ;  a  lunar  month  therefore  is  taken  in  that  sense,  whldi  hi 

coneietLng  of  twenty-d^^t  days;  JCoy  ▼.  conformable  to  the  subject-matter,  lowhidi 

WkUehaad,   %  H.  BU.  35;    Tidd's  Pr.  itisajmlied;"  Lmgr.GtUt,  1  M.  ft  8. 

483  (ed.  1881),  ace.;  but  see  Frtemam  111.    In  puu^impM,  incases  of  lapses 

T.  /adfcaon,  1  Bos.  ft  P.  479,  Min5.  eoni.  '  it  has  been  decided  to  mean  a  calendar 

A  DAooth  In  law,  in  temporal  matters,  is  mon^;  Caitth^s  Ca.,  0  Rep.  01  b|  but 

always   n  lunar  month  of  twentyeight  from  the  other  reports  of  that  case,  Cm. 

days;  Co.  Ut  135b;  8  Bla.  Com.  141;  Jac.  141,   166,  Tdv.  100,  it  seems  only 

it  r.  AdderUff,  8  Doug.  463;   Laeomw.  to  have  been  dedded,  that  Umgmt  awmlrt » 

JEfiN^MT,    6  T.  R.   884.    In  commerdal  within  whidi  the  patron  most  present, 

matters,  however,  It  is  generally  intended  means  half  a  year,  there  said  to  be  188 

a  calendar  month,  as  hi  bills  of  exchange,  days,  (whidi  however  does  not  ahraya 

promiseory  notes,  insurances,  and  the  like;  correspond  with  the  number  cf  days  cora- 

TUm»  r.  PrtHom,  lStia.658:  CodttUr.  prised  hi  six  calendar  months),  and  not  six 

Graf,    3  Brod.  ft  B.  186;   &  a  6Jk  monthsof  twenty-eight  days  each,  whidi 

Mo.  488  ;    Bayley  on   BIDs,    113  (ed.  would  amount  to  168  days  only.    And 

1811)*     It  also  may  mean  a  lunar  or  ca*  Ld.  JCmfsn,  hi  iLoesa  t.  Aspsr,  (n^ta), 

Icndar  month,  according  to  the  Intention  says:  «  In  the  InsUnce  Indeed  cf  fuere 

of  eoBtractfaig  parties;  per  Le  Alene,  J.  impeMt  the  computation  cf  tfane  Is  by  ca- 

"  it  le  very  true  that  in  matters  temporal  lender  months;  but  that  depends  on  the 

the  term  month  Is  understood  to  mean  wordsofan  actcf  Pailunnent,  f«»p«sae» 

loaar  mooth,  whilst  in  matters  ecdetlasti-  mean."    So,  in  the  proof  ef  a 
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in  prdhibitioii,  by  tiz  mondis  U  to  be  in- 
tended dimidium  amd,  and  not  six  lunar 
months;  Litt  R.  19;  and  in  Copley  y.  Col- 
linh  Hob.  179,  it  is  said,  that  they  shaU 
be  counted  according  to  the  calendar; 
2  RoU.  Abr.  Tew^.  (C)  pL  2,  S.  C.    See 


also  Com.  Dig.  Amu  (B) ;  Jke  dcm.  D^ 
gttt  V.  Snowdm,  pott,  1224.  By  solar, 
Denniton,  J.,  mfiat  be  understood  to  mean 
calendar  months,  and  ao  is  the  report  in 
Burrow :  a  sofar  month  is  the  twelfth  pait 
of  365  days,  vhu  SO  days  and  10  honrs. 


[     451      ] 

No  proceedings 
can  be  pursued 
under  a  repealed 
act  of  Parlia- 
ment, though 
begun  before 
the  repeal;  un- 
less by  special 
exception. 


MiLLER*s  Case. 

Under  the  insolvent  Debtor's  Act,  1  Geo.  S,  one  MQIer 
was  compelled  by  a  creditor,  at  the  Sessions  at  Guildhall,  to 
give  up  his  effects,  and  he  accordingly  signed  and  swore  to  his 
schedule,  &c.  But  some  circumstances  arising,  the  Court  ad- 
journed his  discharge  till  the  next  Sessions.  In  the  mean  time, 
the  statute  2  Geo.  3,  passed,  which  repealed  the  compellii^ 
clause.  Motion  for  a  fnandamus  to  the  justices,  now  to  pro- 
ceed to  grant  Miller  his  discharge,  tlie  jurisdiction  having  at- 
tached before  the  clause  was  repealed.  But  by  the  Court: — 
Nothing  is  more  clear,  than  that  the  jurisdiction  is  now  gone, 
and  that  we  cannot  ^ant  any  such  mandamus.  Even  offences 
committed  against  the  clause  (while  in  force)  could  not  have 
been  now  punished,  without  a  special  clause  to  allow  it ;  and 
therefore,  a  clause  is  inserted  in  the  repealing  statute  for  that 
purpose  (A).  Rule  discharged. 

(6)  A  contract  declared  by  a  statnte  to      WUhy,  1  H.  Bla.  67;  and  aec  Oom.  Dig. 

be  illegal,  k  not  made  good  by  a  sobte-     ParliammU  (R  10,  &c) 
quent  repeal  of  tbe  statute;    Ja^ues  ▼. 


Harris,  an  Executor,  r.  Jones. 

S.  C.  3  Burr.  1451. 

Bzecnton  in      ASHHURST  moved  for  leave  to  diacontinae  without  pay- 
w'c^fo?*"  ™®"*  of  costs,  the  plaintiff  being  an  executor, 
leave  to  dimn-       Walker  shewed  for  cause,  that  the  action  was  brought  by 
tinue.  one  executor  in  his  own  name  only,  wh^i  he  knew  that  there 

were  others  subsisting;  and  that  thereby  he  had  wantonly  put 

the  defendant  to  great  expence. 
And  by  Dennison,  Wilmot,  and  Yates,  Js.  {absenie  Lord 

Mansfield,  C.  J.)  This  is  a  matter  within  his  own  knowledge. 

The  plaintiff  comes  to  the  Court  for  a  favour;  and  we  ynH 

therefore  put  what  terms  we  please  upon  him.    There  are 

many  cases,  where  executors,  applying  for  fevours,  are  obliged 

to  pay  costs  (c). 

Rule  absolute,  on  payment  of  costs. 


(c)  Hah  (Administrator)  ▼.  Ni]rtomt  a  wrong  actioot  Ba^mkam  ▼.  Maiktm, 

ames,  169,  Caa.  Pr.  C.  P.  79;   Mel^  S  Stra.  871;  Bommt  (Adnninkrtntor)  t. 

I Y.  HoMMftfr,  2  N.  R.  78,  we.    B^t  COtar,  4  Burr.  1927.    In  gencnl,  when 

aaezccutor  or  administrator  will  be  al-  plaintiff;  besball  pay  Do  ooat»i  kowercr, 

lowed  to  disoontinve  without  payment  of  this  rouat  be  understood  to  be,  wlien  be  ii 

eoifeB,  where  he  has  not  ktmotHgly  bronght  under  a  nccesrity  of  naming  Umseif  cae- 
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cntor  or  admiiiislimtor,  for  if  he  were  un-  Ptr  Rooke,  J.,  in  Camb$r  ▼.  BiKrieatiUf         Haeus 

der  DO  fucb  necenity,  he  shell  pay  coftta;  S  Boe.  &  P.  117.    See  alio  n.  (q),  aii/e,  e. 

Bull.  N.P.  331.    '*  It  it  clew  opoD  the  856.    In  ^  cue  of  an  executor  or  ad-         Jonbs. 

statute,  where  an  executor  or  administrator  ministrator,  wrongfully  suing  as  such  upon   ^  y  » 

necessarily  sues  as  such,  he  is  not  liable  to  a  contract  made  with  his  testator,  and  not 

costs.    And  yet  it  has  been  holden,  that  succeeding,  the  Court  will,  in  their  dia* 

where  he  is  guilty  of  misbehaviour  he  shall  creUon,  make  an  order  upon  him  to  pay 

pay  costs.    As  where  he  snffbrs  himself  to  costs  to  the  defendant;  but  costs  cannot 

be  aoD-prassed ;  where  lie  has  fcaowiagiy  be  awarded  on  the  reoovd,  and  Jadgmeot 

brought  a  wrong  action,  or  otherwise  been  must  be  entered  without  them;  otherwise 

gidlty  of  a  wifiu  de&ult,  he  shall  pay  it  would  be  erroneous,  Ihtd.;  Barnard  r, 

costs  upon  a  discontinuance;  or  for  not  Higdam,  S  B.  8r  A.  213.    As  to  diaeond- 

ptoceediag  to  trial  accordiBg  10  nodoe : "  nuance,  see  iioe  ▼.  C7rqr,|»ff,  815. 


The  Kino  v.  Bankes  and  Others.  r      45^     1 

S.  C.  Amu,  445. 

JLHE  name  of  John  Price,  the  miqror  defacio,  being  now  is*  juromfaMw  to 
aerted  in  the  rule,  the  principal  question  came  on  to  be  argued;  summonspwUc 
when  It  appeared,  that  Mr.  Bankes  was  lord  of  Ae  manor  of  ^^  J|^  ae- 
Corfe  Castle,  and  Mr.  Henry  Bankes  (his  brother)  was  steward  nied. 
or  bailiff  of  the  manor,  who  had  iqppointed  a  deputy-bailiff, 
who  usually  held  the  courts  in  his  stead;  ard  had  warned  a 
juiy  for  a  court  on  the  25th  October,  1763,  yrhem  a  mayor  was 
to  be  elected  for  the  year  ensuing.     But  he,  suspecting  that 
the  deputy-bailiff  had  been  tampered  with  to  warn  a  jury,  who 
would  chuse  a  mayor  in  the  interest,  not  of  the  kra  of  the 
manor,  but  of  Mr.  Ualcraft  his  opponent,  suddenly  reroked  his 
deputation'  after  the  jury  were  warned;  so  that  no  court  was 
held,  and  of  conseauence  no  mayor  chosen  on  the  regular  pre- 
scriptive day.  Ana  now  the  motion  was  for  a  mandamus  to  the 
lord  of  the  manor  to  hold  a  court  leet,  and  to  the  jurors  by 
name,  who  were  summon^  for  the  SSth  of  October,  to  appear 
and  form  a  jury,  in  order  to  proceed  to  the  election  of  a  mayor; 
It  being  argued  that  Price  s  election,  bemg  not  on  the  pre*- 
scriptive  day,  was  invalid. 

But  by  tne  whole  Court — We  are  all  of  opinion,  that  a 
special  mandamus,  to  the  jury  [by  name]  {d),  is  new  and  un- 
precedented; and  cannot  be  granted.  Nor,  upon  this  rule, 
can  any  general  mandamus  issue;  more  especially,  as  there  is 
already  a  mayor  de  facto  subsistins  (e).  So  discharge  the  rule ; 
but,  as  the  steward  has  behaved  iflegally,  in  the  revocation  of 
tlie  depu1^«bailiff's  power,  after  the  jury  were  siunmoned,  no 
coats  stidl  be  allowed. 


(df)  This  evidently  should  be  so;  and  not  to  great  a  tumdtmmt ;  but  if  it  wm  m 

not  "  to  the  tamg  jury*'  as  in  the  former  mere  o^urable  election  and  clearly  void, 

edition.  they  ought.   See  also  R,  v.  Mayor  of  Tm- 

(e)  It  appean  from  the  report  in  8  Burr,  taget,  2  Stra.  1003 ;  Scarborough  Corpora- 

1454,  that  if  it  was  a  doubtful  election,  Um,  Id.  1180;  JL  v.  Mayor  of  C^wiMiige, 

and  fit  to  be  tried  open  an  mformation  in  4  Burr.  3008,  and  R»  t.  Lord  MoniacuiOf 

nature  of  a  quo  laarraiUo,  the  Court  ought  onle,  60,  and  notes. 
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The  King  v.  Winterborne. 

S.  a   Bur.  Sett  €«.  620. 

SOTving  coniu-  Qn  a  certiorari  it  appeared,  that  Wflliam  Merrick  and  lui 
ferMoScr^la^  ciffht  children  were  removedi  by  an  order  of  two  justices,  firom 
not  icrving  an  Winterbome  to  St.  Philip  and  Jacob  in  Gloucestershire.  On 
[  *4SS  ]  appeal  to  the  Sessions,  they  discharge  this  order,  ^and  state, 
cOco  to  u  10  that  the  pauper,  about  thirteen  years  ago,  gained  a  settlement 
pdn^micttie.  j^  g^  PhiHp  and  Jacob:  That,ataCourt  Leet  at  Winterbome, 
the  Sd  of  October,  1761,  one  Richard  Bailey  was  chosen  con- 
stable for  the  tithing  of  Hambrook  in  Winterbome,  but  was 
never  sworn  in,  nor  took  on  him  the  said  office;  but  procured 
the  pauper  to  serve  the  said  office  in  his  stead,  in  order  to  gain 
tiie  pauper  a  settiement  at  Winterbome :  That  the  pauper  was 
accordinglv  sworn  in  before  a  justice,  and  served  for  the  year, 
and  lived  in  Hambrook;  but  was  never  presented  at  the  leet, 
ti^ough  the  custom  has  ever  been,  that  all  constables  should  be 
first  presented  there. 

,  Morton  and  Vemom  argued,  that  the  pauper  was  settied  at 
Wuiterbome;  that  he  served  the  office  on  his  own  account,  as 
a  substitute^  not  as  a  deputy ,  and  was  the  real  officer  of  die 
tithing. 

But  the  Court,  widiout  hearing  any  counsel  on  the  odier  ride, 
were  clear,  that  this  was  not  serving  an  office  on  his  own  ac- 
count within  the  intent  of  the  statute;  and  discharged  tiie  order 
of  Sessions  and  confirmed  the  order  of  the  justices  (g), 

(g)  So  execadng  the  office  of  tithing-  cute  each  an  office  by  deputy  he  fdee  n 

man,  m  deputy,  will  not  gain  a  lettle-  eettlement.    And  to  it  was  decided  hi  JL 

ment,  even  though  he  be  sworn  at  the  t.  Hope  MameUf  Cald.  SftS.    But  where 

Court Leeti  JL t.  JllemmingB,  Bmr.SetL  a  bonehoidcr,  i^gidaily  swon  |n  at  a 

Ca.  084.    A  pauper  gains  a  settlement  in  Court  Leet«  after  executing  hisofflee  alew 

that  parish,  in  which  he  resides,  by  exe-  days  was  irregularly  disdiarged  by  two 

eating  the  office  of  constable  lor  a  etty,  magistrates,  in  wliieh  he  acgniaainid,  and 


which  oonsbts  of  several  other  paiishest  Jt '  did  not  in  fiwt  afterwards  oeoile  the  ef> 

T.  Si.  MamrUt,  Burr.  Sett  Ca.  S7;  S  Strs.  flee,  he  did  not  gain  a  settlement;  &▼. 

1014^  S.  a  L9$,  J.,  there  said  (p.  S4),  Bol^  Crou,  WttigaU,  4  B.  ft  A.  919. 
'  r9aiOW.9,e.ll,  if  he  exe- 


French  v.  Cornblts. 

h^  A^i*^    £rROR  firom  tiie  Common  Pleas  of  a  judgment  by  defink 

|3^«nSnttff      ^°  ^  ^^^  ^^  hand.    The  erroiv  assigned  was,  that  no  warrant 

make  np  the      of  attorney  for  the  defendant  (the  now  plamtiff  in  error)  was 

whole  record  I    entered  on  the  record  below  (A). 

iSiiTS  a       .  Ashhurst,  for  die  defendant  m  error  (tfie  plamtiff  bdow),  in- 

sHp  fai  notmak-  sisted,  that  a  man  shall  not  take  advantage  of  his  own  neglect 

JjPg"«J:    in  not  making  proper  entries  on  record. 

fc»dant,Sdgr  .    Clayton,  contra,  that,  in  judgments  by  default,  the  plaintiff 

ment  shaU  stay  IS  to  make  up  the  whole  record,  and  therefore  it  is  his  own 

^>»<«wjy  laches. 

*  (*)  See  JMcfcardf  g.<.  V.  Brmm^  1  Dong.  114  a,  and  notest  Com.  Pig.  Amtnimn^i  (B); 
Tidd's  Pr.  110,  587  (ed.  18S1). 
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The  Court  ordered  the  cause  to  stand  over,  tOl  the  Court  of  Fsbhch 

Conunon  Pleas  could  be  moved,  for  leave  to  amend  the  record,  q^^^^^^^^ 

And  afterwardsi  on  an  apptication  to  the  Chief  Justice  of  the  ^^"■■^^"* 


Common  Pleas  at  his  chambers,  he  directed  a  proper  *war-  [  M54] 
rant  of  attorney  to  be  filed  and  entered;  and  thereupon  a  new 
certiorari  issued,  and  the  judgment  was  affirmed  in  the  King's 
Bench  {$)• 

(I)  On  error  ftom  C.  P.  te  K.  B.,  the  Eidtmond,  Hardr.  505|   Bard^  q.  L  t. 

amendment  may  be  made  either  in  the  Cmikeart,  1  Ifanh.  180;  Jhmbmr  ▼.  HUdk- 

Court  above  or  the  Court  below;  Biaeko-  eoek,  Id.  188,  5  Taunt  820,  8  M .  A  S. 

mrv'i  Ca.,  8  Bep.  156a,  10Sa;  IToodT.  591,  S,  C;  Com.  Dig.  Amtmdmnt  (S  A. 

Maitkmi,  Poph.  103 ;  FrUnd  ▼.  DuIlo  of  S  B). 


Kemdrick  9.  Kynaston. 

In  assault,  the  latitat  was  of  Michaelmas  Term,  but  the  de-  claim  of  eona- 
fendant  never  appeared;  and  this  Term  the  plidntiff  entered  mce  by  the 
an  appearance  for  the  defendant,  and  filed  common  bail  and  ^^^jlj^jf 
left  a  declaration  in  the  office.    And  now,  before  plea  pleaded,  made. 
or  imparlance  prayed,  Blaekstane  exhibited  a  claim  of  conu- 
sance (it),  by  the  £arl  of  Litchfield,  Chancellor  of  tiie  Uniyer* 
sity  of  Oxford;   stating  the  charters  of  the  Uniyersity,  con- 
firmed by  statute  13  Euz.  (/) ;  and  alleging,  that  the  defendant 
was  a  privileged  person,  as  beins  a  matriculated  person,  and 
fellow  of  Brazen-Nose  College,  where  he  was  a  master  of  arts 
and  in  holy  orders.    This  claim  was  under  seal  of  the  Chan- 
cellor's office,  and  was  (previous  to  the  present  motion)  entered 
upon  record,  toother  with  a  letter  of  attorney  from  the  Chan- 
cellor, empowenng  one  Elderton,  an  attorney  of  this  Court,  to 
appear  in  his  name,  and  demand  the  conusance  (m).    There 

(J^)8tetlielbnnofac]aimofconnMnce  vemty  of  Osfiwd  haa  oonntance  of  all 

by  Iha  Chancellor  of  the  Uniftrrity  of  Os-  manner  of  tretpaMCi  and  other  oflhoeee 

fad,  in  WfOu  ▼.  JVaktme,  Willee,  883,  whatmerer,  and  of  all  other  contraeti, 

n.  (a).    Doling  the  vacancy  of  the  oiBce  pleai,  and  complaints  penonal  (anises  and 

of  Chancellor  it  may  be  made  by  the  yice-  pleas  of  freehold  alone  excepted)  arising, 

CbaaocUor;  WUlkmu  r.  Briekenden,   11  done,  or  committed  within  the  town  of  Ox- 

EmI,  543.    A  claim  on  behalf  of  the  Unl-  ford,  ftc.,  er  •Utwktrt  wUkm  the  kingdom 

imiity  of  Cambridge  it  made  by  the  Yice-  qf  Engkmd,  where  the  scholars  or  their 

CAianoellor,  as  Ipcms  Ummu  or  deputy  of  serfants,  or  ministers,  or  any  other  per- 

Um  Chancellor,  and  of  the  masters  and  sons,  who  ought  to  have  any  privilege  of 

adioiart.    See  the  form  in  Browne  t.  Rm'  the  said  UniTersity,  whom  the  Chancellor, 

aesMnf,  IS  Bast,  IS.    As  to  conusance  by  ftc.  shall  challenge,  is  one  of  the  parties. 

Um  Universities,  and  the  time  and  manner  But  the  University  of  Cambridge  hais  coon- 

of  claiming  it,  see  the  above  cases,  and  sance  of  all  penonal  pleas,  and  of  all  mis- 

mOrlM  T.  Shakr^f  Hardr.  188;   CSaflis  piislons  wUMn  tk§  iomn  if  Cambridge  mid 

▼•  Lhl^U,  Hardr.  305  {   Purkor  v.  JBd-  Ui  tukurht  (mayhem  and  felony  only  ex- 

SMsrdf,  1  Show.  352 1  JVoodeodiy-Bnokt,  cepted),  where  any  master  and  scholar  or 

Ca.  temp.  Hardw.  S41 1  Zsosli^fty  v.  AnM,  servitor,  or  coonnon  minister  of  the  said 

a  Wila.  400,  where. the  time  of  daimiog  Univerdty,  shall  be  one  of  the  parties* 

conusance  is  particolariy  considered,  (0x«  Therefore  in  case  of  a  daim  by  the  hitter 

Ibrd):  Case  of  Csai5rtd^s  UnioertUff,  10  University,  it  must  appear  by  alBdavit, 

Mod.  ISO;  R,  v.  Jgar,  5  Burr.  S8S3,  thatthecauseof  action,  if  any,  arises  with- 

(Cambridge) ;  yb.  Abr.  Camuaneoi  Com.  in  the  ttberty  of  the  Unhreiiity,  to  wi^ 

IHf.G0«rte(PS,  3).  vrithin  the  towB  and  sabnrbs  of  the  town 

To  C.  39:  see  4  Inst  887.  of  Cambridge. 

(«i)  It  is  to  be  observed,  that  the  Uni- 
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#ete  also  afBdavits  from  the  defendant  himself  and  another 
person,  which  proved  him  to  be,  at  the  time  of  the  writ  sued^ 
and  at  the  time  of  making  the  claim,  a  matriculated  person  («)• 
On  readinfl  all  which,  ai:^  also  the  charter  of  King  Henry  the 
Eighth  under  the  ffreat  seal,  and  an  exemplification  of  the  sta- 
tute IS  Eliz.  (which,  though  printed  in  tne  statute  books,  is 
only  a  private  act)  the  Court  granted  a  rule  to  shew  cause, 
why  the  cognizance  should  not  be  allowed;  and,  in  the  mean 
time,  all  proceedings  to  stay  (o). 

(n)  It  ihould  also  appear  by  affidavit,  R,  t.  BoiaU4lge,  %  Doog.  5Si. 
{hat  the  party  is  actually  rettdent  widus         (o)  "The  entry  of  the  daini  on  d»  mO 

the  Univoiity;  the  [wiyUege  not  extend-  in  the  case  of  Kendriek  t.  Kynagtom,  in 

ing  to  noD-reddent  memben;   Boffet  v.  B.  R.  was  exactly  like  that  in  JEbyer  t. 

Long,  2Wils.  310;  Browne  t,  SemoHard,  Long,  SWils.  310,  (wlucfa  seems  to  be 

19  East,  12.     But  where  an  affidavit  de-  drawn  from  it).   I  was  in  that  Coort,  when 

scribed  the  party  to  be  of  the  parish  of — ,  a  rule  to  shew  cause  was  made,  why  the 

in  the  suburbs  of  the  dty  of  Oxford,-  and  claim  of  conusance  should  not  be  allowed; 

marshal  of  die  University  of  Oxford:  and  but  nothing  forther  was  done,  nor  was  the 

that  he  had  been  for  fourteen  years,  and  rule  ever  made  absolute ;  so  that  whether 

dien  was  a  common  servant  of  die  Univer-  the  claim  in  the  case  of  Kondrick  v.  Ky- 

aity,  and  called  manhal  of  the  University;  nation  was  duly  made  and  entered  or  nol^ 

it  was  held  sufficient,  though  he  was  not  was  never  determined;"  Per  ffUmot^Ch, 

expressly  stated  to  have  been  rendent;  in  Leatinghy  v.  Smith,  2  Wils.  409. 
Thornton  v.  Ford,  15  East,  634 :  see  also 


Bond  v.  Seawell. 

S.  C.  Jnte,  407,  422. 

[Ifdireewit-     xHIS  case  was  again  argued  by  Wilies  for  the  plaintiff;  who 

hrtS^^ro'f a^*  observed,  that  if  a  testator  had  shewn  a  will  made  on  aereral 

will,  and  die      pieccs  of  parchment  rolled  up,  so  that  only  the  bottom  ahoidd 

odier  sheets  are  appear  to  the  witnesses,  that  would  doubtless  be  a  good  attest- 

[    ^455    J  ation.    That  the  inconvenience  sug*gested,  that  the  testator 

TOOTa"t£uS^  might  substitute  another  sheet  never  seen  by  any  witness,  would 

diey  donotsee  he  equally  strongs  if  all  the  witnesses  had  seen  it;  for  it  was 

diem,  or  know    all  written  with  his  own  hand,  and  he  might  change  any  part 

iulJf^ijdlt!^'  ^^  **  **  pleasure.    That  the  dictum  relied  on  (in  Lea  and  lAbb, 

testedon.]    ~    S  Mod.)  supposes,  that  none  of  the  witnesses  see  the  first  sheet, 

which  is  not  the  present  case.     He  also  cited  Wyndham  and 

Chetwyndy  31  Geo.  2{p\  from  2  Burn's  Ecclesiastical  Law, 

but  was  interrupted  by  Lord  Mansfield^  who  said  that  book 

was  no  authority,  and  that  the  case  cited  was  ill  reported  to 

his  knowledge. 

Norton^  Attorney-General,  for  the  defendant,  allowed,  Aat 
this  instrument  might  be  good  as  a  will^  but  not  as  a  devise  oi 
lands.  That  the  word  wiU  is  never  once  mentioned  in  stat 
Car.  2.  The  only  question  is,  whether  it  bias  all  the  statutable 
requisites  to  such  a  devise.  We  say,  it  is  not  statutaUy  at- 
tested. It  is  rather  a  question  of  fiiiCt  than  of  law.  I  adnrit,  that 
the  witness  need  not  know  the  number  of  sheets  which  he  at- 
tests: but  here  he  actuallv  did  know  it  When  he  posttiTely 
says,  **  I  attested  a  will  ot  one  sheet  only,"  and  you  produce  a 
will  of  two  sheets;  the  Court  will  say,  '^That  is  not  the 

(p)  Aniet  95. 
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mstrument."  There  is  no  room  for  presumptions  here*    To        Bowd 
establish  this  as  a  good  attestation,  would,  in  point  of  prece^      seawl* 

dent^  be  a  great  inlet  to  fraud.   If  a  testator  be  allowed  to  add  «^ /— — ^ 

a  sheet  not  seen  by  the  witnesses  any  other  bad  man  may. 

Curia  athisare  vult{q). 

{q)  But  it  appears  from  8  Burr.  1776,  shonltl  know  tlie  contents;  or  that  each 

that  a  new  trial  was  ordered.     Ld.  Mam-  folio,  page  or  sheet,  should  be  particulariy 

jieldt  C.  J. — "  Bvery  presumption  ought  shewn  to  them.    This  has  been  settled.— 

to  be  made  by  a  Jury  in  fiivonr  of  sudi  a  We  are  alt  of  opinion,  that  it  ought  to  ba 

will,  when  there  is  no  doubt  of  the  testa-  tried  oreragain.    And  if  the  jury  shall  be 

tor's  intention.     It  is  not  necessary,  that  of  opinion,  that  the  first  sheet  of  the  will 

this  witnesses  should  attest  In  the  presence  was  then  in  the  room,  they  ought  to  find 

of  each  other;  or  that  the  testator  should  finr  the  will  generaUy;  and  they  ought  to 

declare  the  instrament  he  executed  'to  be  presume  from  the  cummstances  proTed. 

his  will;'  or  that  the  witnesses  should  at-  that  the  %nn  [i.  e.  the  entin  wUl]  was  in 

test  erery  page,  folio  or  sheet ;  or  that  they  the  room. " 


Over-Norton  v.  Salford. 

S.  a  Ante,  433. 

liORD  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court  The  son  of  a 
very  briefly;  that  Peter  White  the  father  gained  no  settlement  man  who  pur- 
at  Salford  by  his  purchase,  except  during  his  inhabitancy  ^oT^oMidm. 
there;  which  would  nave  been  the  case,  if  this  act,  9  Qeo.  1,  tion,  bom  during 
c.  7,  had  been  never  made;  for  during  such  inhabitancy  he  hisfiither's  resi- 
could  not  have  been  removed  from  his  own.     The  father  is  ir-  ^^^  ^^ 
removeable  from  Salford,  according  to  the  doctrine  in  Wookey  Sedathis  &- 
and  Hinton^  Stra.  476,  but  he  gains  no  permanent  settlemetil  ther's  prior  set- 
there;  he  therefore  can  convey  nothing  to  the  son,  but  his  set-  ^||^^|?^2if* 
dement  at  Over-Norton.     What  weighs  with  us  ♦greatly,  is  r    ♦456    1 
the  inconvenience  that  must  arise  from  the  contrary  opinion.  conUnues  to  re- 
If  the  pauper  had  gone  to  a  third  parish,  and  become  charge-  side  on  the  pur- 
able  ;  whitner  should  he  be  removed?  Certainly  not  to  Salford;  **"^  ••*■*•• 
because  then  the  order  must  have  been  finally  conclusive  and 
binding  upon  Salford,  for  ever(r). 

Order  of  Sessions  discharged. 

(r)  As  to-  emancipadon  and  derivativo  settkmenti,  see  Jt.  ▼.  WalpoU,  St,  Peter's, 

poet,  669. 


The  Kino  v.  Sir  Edward  Simpson. 

S.C.  Z  Burr.  1463. 

JmOTION  for  a  mandamus  to  the  Judge  of  the  Prerogative  [^hnife.thatjan 
Court,  to  permit  Edmund  Brown,  one  of  the  executors  named  executor,  who 
in  the  wiU  of  Sarah  Elizabeth  Angelica  Latour,  to  retract  his  ^^^^^^'J. 
renunciation  of  the  said  executorship,  and  to  grant  a  probate  terwards  retract 
of  the  said  will  to  the  said  Brown  and  Ann  Layton  the  other  rach  his  renun- 
surviving  executrix.  ^e'^btS^t!!^ 

On  behalf  of  the  mandamus  it  was  suggested,  that  Layton  bate'granted  to 
was  become  insolvent,  and  that  the  effects  (which  were  very  his  oo-executor. 
considerable)  were  in  danger  of  being  dissipated  in  her  hands. 
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to  the  prejudice  of  the  residuary  legatees,  who  were  diatkict 
from  either  of  the  executors. 

Dr.  Cottier  shewed  for  cause,  that  Brown  had  twice  renoun- 
ced on  oath  before  a  surrogate,  and  that,  by  the  practice  and  law 
of  the  Ecclesiastical  Courts,  no  retractation  could  be  admitted 
of  a  renunciation  upon  oath:  and  cited  Decretal.  S,  3,  4;  De« 
cretal.  2,  7,  1,  8;  Lyndewode  tit.  de  Pftesumptian^  cbu  ne  le- 

Era.  Y.  renunciansf  that  the  executor  has  a  year  to  deliberate, 
ut,  having  once  renounced,  he  cannot  return.  Broker  and 
Charier,  Cro.  Eliz.  92 ;  the  executors  sent  a  letter  to  the  judge 
of  the  Prerogative,  desiring  him  to  grant  administration  to  the 
next  of  kin.  The  question  was,  if  they  could  come  in  after- 
wards and  retract?  The  Court  held,  that  such  refusal  was 
binding  to  all  the  executors.  The  words  of  the  oath  of  renun- 
ciation are,  ''that  you  have  not,  and  will  not  intermeddle,^  in 
the  effects,  &c.  and  do  renounce  all  right,  ftc.**^  The  question 
therefore  is,  whether  Brown  shall  be  admitted  to  nerjure  him- 
[  ^457  ]  self.  He  allow*ed,  that  in  some  cases,  for  gooa  considera- 
tions, the  renunciation  miffht  be  retracted:  but  here  is  none 
such.  This  suggestion  of  insolvency  was  never  made  in  the 
Spiritual  Court,  and  Layton  by  the  will  is  entitled  to  a  legacy 
ot  1300L ;  and  Brown,  we  say,  is  as  poor  as  Layton. 

Ziee,  on  the  same  side,  argued,  that  in  Hensloe^s  Case,  9  Co. 
87,  it  is  held,  that  the  spiritual  judge  may  take  a  renunciation 
from  all  the  executors,  but  not  from  one  only:  and  Hardr.  Ill, 
is  to  the  same  effect.  Therefore  by  granting  the  probate  to 
Layton  only,  Brown  would  be  made  also  an  executor ; — Ae  con- 
seouence  of, which  is,  that  the  mandamus  would  be  nugatory, 
and  of  course  the  Court  will  not  grant  it. 

Norton,  Attorney-General,  in  support  of  the  rule,  insisted, 
that  an  executor,  who  has  renounced,  has  a  right  to  be  con- 
sidered as  an  executor,  whenever  he  thinks  proper;  provided 
probate  has  not  been  granted,  as  in  the  present  case  it  has  not. 
That  the  common  law,  not  the  canon,  must  be  the  rule.  The 
testamentary  jurisdiction  of  the  spiritual  Courts  (which  ori- 
ginally belonged  to  the  temporal  Courts,  and  i^  retained  by 
some  to  this  day)  arose  from  the  statute  of  administrations,  in 
the  reign  of  Edw.  3  («).  Their  power  of  calling  in  and  swear- 
ing executors  is  an  usurped  jurisdiction,  and  ought  not  to  be 
endured,  much  less  favoured,  in  the  temporal  Courts.  If  there 
be  twen^  executors,  and  one  proves  the  will,  the  other  nine- 
teen are  by  common  law  executors  also;  and  the  Ecclesiastical 
Court  has  no  business  to  call  them  in  to  prove  or  to  renounce. 

It  has  been  held,  Dyer  160  b,  that  an  executor,  though  he 
renounces,  is,  by  the  probate  granted  to  any  other  of  the  exe- 
cutors, himself  become  executor  to  all  intents  and  purposes. 
Actions  must  be  brought  in  the  name  of  all,  though  one  only 
proves  the  will.  And  that  renunciations  are  not  peremptory 
out  may  be  retracted,  appears  from  Robinson  and  Peti,  in 
Chancery,  1734,  P.  Wms.  (0,  and  House  and  Lord  Peire,  Salk. 

(«)  31  E.  3,  St  1,  c  ll.-^ee  1  Show.      Vin.  Abr:  PterogaHvi  (M  c). 
407?  q^r.B€9t,  1  Ler.lSS}  Plowd.a77;         (I)  3  P.  Wow.  851. 
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Sll(r).    If  the  ecdesiastical  oath  is  contrary  to  this,  it  is  an      Ta<  Kiho 

illegal  oath,  and  ought  not  to  be  administered.    However  it  *- 

seems,  that,  upon  gdod  cause,  the  Court  below  can  absolve   .    immow»   ^ 

from  the  oadi,  as  well  as  administer  it.    The  case  in  Cro.  Eliz. 

is,  *  where  all  the  executors  renounced;  and  then  the  man  is  [    *458    ] 

quasi  intestate,  and  administration  must  be  wanted  under  the 

statute,  which  I  aUow  cannot  be  revoked.    If  the  Judge  has 

anv  doubt,  he  may  make  a  return,  and  the  ground  of  his  doubt 

wiU  be  examined:  for  this  is  not  a  peremptory  mandamus.  But 

let  him  not  endeavour  to  encroach  by  assuming  a  jurisdiction 

to  reject  a  legal  executor.     I  remember  another  step  towards 

encroachment,  where  the  Spiritual  Courts  refused  to  grant  jnto- 

bate  to  an  insolvent  executor,  unless  he  gave  them  security. 

But  thb  Court  held,  that  the  Ecclesiastical  Judge  had  nothing 

to  do  widi  security.    The  testator  was  to  judge  of  the  fitness 

or  unfitness  of  his  executor. 

Lord  Mansfield,  C.  J. — ^The  consequence  was,  that  the 
Court  of  Chancery  was  forced  to  assume  a  new  jurisdiction, 
and  take  the  power  out  of  the  executor's  hands,  and  appoint  a 
receiver  of  the  effects  (»)• 

So  they  must  be  obliged  to  do,  should  the  Court  refuse  the 
present  motion.  Equity  would  compel  the  woman  to  give  se- 
curity. 

Lord  Mansfield. — Is  there  anv  case,  where  the  Ecclesias- 
tical Court  has  granted,  or  this  Court  has  compelled  them  to 
^rant  a  new  probate  to  an  executor,  who  has  [formally]  (ir)  re* 
nounced? 

None;  but  here  we  come  before  any  probate  granted.  Had 
probate  been  granted,  without  a  reservation  for  the  others  to 
come  in  (which  in  common  cases  is  the  usual  course)  we  mi^ht 
have  been  too  late.  Many  advantages  are  gained  by  havmg 
the  probate  in  one's  own  name;  so  that  the  mandamus  will  not 
be  nugatory. 

Lord  Mansfield,  C.  J. — ^The  two  executors  swear,  that 
each  reciprocally  is  insolvent.  They  are  both  merely  trustees, 
I  should  DC  glad  to  hear  counsel  for  the  eesiuy  que  trust,  who 
is  principally  concerned  in  interest.  If  they  mean  honestly, 
they  should  both  renounce,  and  let  administration  be  granted 
to  a  third  person  named  by  the  cestuy  que  trust. 

♦The  rule  was  enlarged  to  the  last  day  of  Term,^  and  notice  [  ♦  459  ] 
ordered  to  be  given  to  the  cestuy  que  trust.  But,  in  the  mean 
time,  difficulties  arising  to  prevent  the  mutual  renunciation,  it 
was  agreed,  that  probate  should  be  granted  to  both;  they  en- 
tering into  a  rule  to  give  proper  securities  and  indemnifications 
to  the  cestuy  que  trust  and  each  other. 

(v)  And  see  alio  iMMff  ▼.  Lord  Orrtry^  aaer  their  death,  and  shall  be  preferred  be- 

3  Atk.  239,  and  Hentto^M  Ctu,  cited  in  the  fore  any  executor  appointed  by  them ;  Bac 

text.      From  all  which  it  appears,  that  the  Abr.  ExfoOort  (E  9);  Toller's  Ex.  [45]. 

renunciation  is  not  peremptory ;  that  such  («)  A.  t.  Sfar  JUehard  Btdma,  Carth. 

aa  refnoe  may  afterwards  cone  in  and  ad-  457 ;  see  also  HUlt  t.  MiUt,  Salk.  86. 

miniater;  and  that,  although  they  nerer  (w)  In  the  former  edition  this  passage 

acted  dnribg  the  lives  of  their  co-executors,  is,  "  who  has  formerly  renounced." 
they  may  auume  &e  execution  of  the  will 

VOL.  I.  B  B 
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The  King  v.  Farrel, 

If  a  stroke  be  XhE  defendant  was  bound  by  recognkance  to  appear  in  tins 
?nd  "he  *wty  ^^^  ^  angwer  to  a  charge  of  murder^  by  giving  a  mortal 
die  in  Ireland,  Stroke  to  one  Nunn^  upon  the  high  seas,  of  which  he  after- 
Ou.  Where  ihaU  wards  died  (as  was  dleged)  at  Cork  in  Ireland.  On  the  other 
Sedt"^'  ^  hand,  the  defendant  produced  affidavits,  that  the  blow  was  ac- 
cidental, occasioned  by  pulling  the  deceased  out  of  his  ham- 
mock, to  make  him  return  to  company,  which  he  had  just  re- 
tired from ;  and  that  the  cause  of  his  death  was  a  distemper 
contracted  at  the  Havannah.  He  therefore  appeared  on  his 
recognizance,  and  moved  to  have  it  discharged,  which  was 
warmly  opp<Med  by  the  prosecutors.  This  occasioned  some 
difficulty,  how  to  dupose  of  him,  where  he  was  to  be  indicted, 
and  how  he  was  to  take  his  trial.  And  upon  Lord  Mansfield t 
enauirin^,  whether  the  statute  S  Ed.  6  (or),  was  re-enacted  in 
Ireland,  it  was  answered  at  the  bar,  that  they  had  a  statute  in 
10  Car.  1,  to  the  same  effect.  At  length  the  Court  continued 
his  recognizance  till  the  next  Term ;  with  an  intimation,  that 
if  the  defendant  appeared  at  the  first  day  of  the  Assizes  for  the 
county  of  Cork  in  Ireland,  then,  on  affidavit  made  thereof,  the 
recognizance  should  be  discharged  without  his  farther  personal 
appearance.  But  the  Court  added,  ''  Let  no  man  take  occa- 
**  sion,  from  this  order,  to  say  in  Ireland,  that  this  Court  has 
'^  given  any  opinion,  whether  the  offence  is  or  is  not  there 
« triable." 

On  the  first  day  of  the  next  Term,  on  affidavit  of  the  de- 
fendant's appearance  at  the  Assizes,  the  recognizance  was  dis- 
charged. 

(«)  9  ft  3  Ed.  6,  c.  84,  which  rehttes  penon  stricken  upon  the  aea  shall  die 

only  to  the  caae  of  a  party  stricken  in  one  thereof  in  Engbmd,  or  vice  wvnd^  the  of- 

county  and  dying  in  another ;  then  the  fender  shail  be  tried  in  tliat  county  b 

offender  shall  be  tried  in  the  Utter :  and  England,  where  the  death  or  stroke  hap- 

therefinre  has  no  analogy  to  the  present  pened.     But  that  statute  only  extends  to 

case,  where  the  party  was  stricken  on  the  persons  dyfatg  or  stricken  hi  Buglmad. 
hig^  seas.     By  2  G.  2,  c.  21,  where  a 
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The  Kino  v.  Webb. 

S.  a  3  Burr.  1468. 

Jr™'"SS^  The  defendant  was  indicted  the  15th  of  January,  1764,  at 
befSrSowild  Hicks's  Hall,  for  perjury  in  his  evidence  on  a  trial  in  the  Court 
to  quash  his  of  Common  Pleas,  between  Wilkes  and  Wood  in  Michaehnas 
Term :  which  indictment  was  removed  by  certiorari  into  the 
King's  Bench,  at  the  instance  of  the  prosecutor.  The  defend- 
ant appeared  and  pleaded  not  gwlty,  and  notice  of  trial  was 
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giyen  for  the  first  Sittings  after  Hilary  Term,  but  counter- 
manded by  the  prosecutor  on  February  the  11th.  Whereupon 
the  defendant  gave  notice  of  trial  by  proviso  for  the  first  Sit- 
tings in  the  present  Term.  And  on  the  3d  of  May,  a  few  days 
before  the  lerm,  a  fresh  indictment  was  preferred  and  found 
against  the  defendant,  and  also  removed  by  certiorari.  Upon 
which,  on  the  first  day  of  this  Term,  Glynn,  Seijeant,  moved, 
on  behalf  of  the  prosecutors,  to  quash  the  first  indictment. 
But  it  was  opposed  by  Blackst&ne  for  the  defendant,  unless 
the  counsel  would  name  the  prosecutor,  and  put  the  defend* 
ant,  who  was  desirous  of  a  speedy  trial  to  clear  his  innocence, 
in  the  same  plight  as  he  stood  in  upon  the  former  indictment ; 
as  there  might  otherwise  be  room  for  coUusion  on  the  one 
hand,  or  vexation  and  oppression  on  the  other,  if  any  counsel 
might  move  to  quash  an  indictment,  as  on  the  part  of  the  pro* 
secutor,  without  naming  him,  if  called  upon.  The  motion  was 
adjourned  tiU  the  next  morning,  and  was  then  supported  by 
Glunn,  Serjeant^  Eyre,  Recorder  of  London^  Stowe,  Dunning, 
and  Wallace;  and  controverted  by  Norton,  Attomey-*Gene-  [  •461  ] 
ral,  Morton,  and  Blackstone.  And  for  the  prosecutor  it  was 
alleged,  that  the  first  indictment  was  bad,  the  perjury  being  as- 
signed improperly,  in  not  shewing  that  the  evidence  given  was 
in  a  matter  suiBciently  relevant  to  the  issue  (a);  and  that  by  the 
rule  and  practice  of  tne  Court,  a  prosecutor  had  a  right,  by  his 
counsel,  to  quash  his  own  indictment  without  disclosing  his 
name.  And  they  cited  the  King  against  Swan  and  Jefferies, 
Foster,  105,  and  Withypoole's  Case,  Cro.  Car.  147.  For  the 
defendant  it  was  insisted,  that  where  there  was  so  palpable  a 
delay  on  the  part  of  the  prosecution,  the  Court  would  not  m- 
dulge  them  in  quashing  the  first  indictment,  without  laying 
them  under  terms;  and  particularly,  those  of  a  speedy  trisd 
and  of  nazmng  the  real  prosecutor.  A.  and  Moore,  Stra.  946. 

And  by  Lord  Mansfield,  C.  J.,  and  the  whole  Court. — 
There  can  be  no  such  rule,  that,  when  a  man  is  indicted  for 
an  infamous  offence,  the  prosecutor  Is  entitled  to  come  into 
Court,  and  quash  his  indictment  as  often  as  h6  pleases ;  it  may 
be  in  infinitum.    The  Court  will  see,  that  no  mischief  or  op- 

;res8ion  ensues,  before  they  grant  leave  for  that  purpose, 
'herefore,  let  the  first  indictment  be  quashed  (6),  the  counsel 

(a)  See  R,  ▼.  Griepe,  1  Lord  Raym.  pleaded,  before  another  good  indictment  is 
256;  R,  V.  Jyhtt,  1  T.  R.  69,  per  Lord  found;  but  it  seems  the  consent  of  the  de- 
MoH^fMd;  R*  t.  DowUn,  5  T.  R.  318.  fendant  is  not  necessary  for  quashing  an 

(b)  The  Court  may  quash  an  indict-  indictment,  even  after  plea  pleaded ;  R,  t. 
ment,  at  their  discretion,  for  an  insuffl-  Dr.  Wynn,  2  East,  22G.  If  a  second  in- 
dency,  which  would  make  the  Judgment  dictment  be  found,  pending  the  first,  the 
erroneous;  but  they  are  not  bound  to  do  Court  will  not  quash  the  first,  unless  the 
ao  ex  dehito  jusHtue,  Imt  may  oblige  the  expenses  incurred  by  the  defendant,  upon 
defendant  to  plead  or  demur  to  it;  2  Hawk,  the  first,  be  paid  to  him;  1  Stark.  Grim. 
P.  C.  c.  25,  s.  148;  and  see  R.  v.  John-  Plead.  282.  The  Court  will  not  give  leave 
#0N,  1  Wils.  825 ;  R.  ▼.  Wheaileyt  ante,  to  quash  an  information  filed  by  the  At- 
275,  2  Burr.  1127.  S.  C.  In  general,  a  tomey-General  e«  i^^Ecio ;  but  he  may  stop 
motion  to  quash  an  indictment  should  be  the  proceedings  by  noH  prosequi,  and  file 
noade  before  plea  pleaded;  Prilh^M  Ca.,  another;  iZ.  v.  Stratton,  1  Doug.  239.— 
1  Leach.  11  (ed,  1815).  And  the  Court  SeeCom.Dig./iu2Jc6iieiit(H);  SBacAbr. 
will  not  quash  a  defective  indictment  on  IndiclfneiU{K);  and  1  Stark.  Crim.  Ple^d. 
the  motion  of  the  prosecutor  after  plea  c.  17,  p.  281. 

BB2 
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tbc  Kiko  for  the  prosecution  consenting  tiiat  die  second  shall  stand  to 

^  all  intents  and  purposes  m  tiie  same  plight  and  condition  as  die 

Webb.  ^^^  would  have  done;  and,  after  such  evident  delays,  the 


-^ 


counsel  must  be  called  upon  to  name  the  prosecutor. 

Serjeant  Gr/yim  then  i^med  John  Wilkes,  Esq.  as  the  pro* 
secutor :  who,  having  absconded  from  justice  at  the  times  when 
both  the  indictments  were  preferred,  the  Court  demanded,  by 
what  authority  he  made  that  declaration:  to  which  the  Seijeant 
answered,  by  the  instructions  of  James  Philips,  tiie  solicitor  in 
tills  prosecution. 

N.B.— The  defendant,  at  the  Sittings  in  the  same  Term, 
was  afterwards  tried  and  acquitted,  by  a  special  jury  of  the 
county  of  Middlesex. 

[       4^       ]  FULKE  V.  BOURKE. 

S.  C.  Cited  in  4  Burr.  2107. 

In  order  to  e»>-  A.SHHURST  moved  to  Stay  proceedings  on  a  scire  facias 

■•^  to^""  ag«™8*  ***«  ^^f  for  irregularity.    The  fact  was,  that  Cook  and 

SL>  miMt  be     Manning  became  bail  for  the  defendant  at  a  Judge's  chambers, 

itradLOtttofthe  the  cause  being  removed  by  habeas  corpus.    Afterwards,  the 

ban-piece.  y^  being  excepted  to.  Cook  and  one  Saunders  justified  in 

Court.    Sut  Manning  did  not  justify ;  yet  his  name  was  never 

struck  out  of  the  bail-piece.    Whereupon,  a  scire  facias  issued 

against  him.    Barnes  tl04>],  Lqfariune  [and  Wilson],  was  cited 

in  support  of  the  objection. 

By  the  Court. — It  should  have  been  part  of  the  rule,-  that 
Manning's  name  should  be  struck  out  of  the  bail-piece.  And, 
on  motion,  it  was  accordingly  so  amended,  without  costs.  And 
being  so  drawn  up,  no  cause  was  afterwards  shewn;  and  the 
rule  was  made  absolute  upon  payment  of  the  plaintiflTs  costs 
hitherto  incurred  (c). 

(e)  S.  P.  ITiMifsAry  ▼.  LHte,  4  Burr,  piece,  they  itill  remain  liable;  WaUeryr, 

2107;   Gould  ▼.  HoUtrom^  5  Eaat,  580.  Orvm,  Say.  308;  Bramweii  ▼.  Farmtr, 

f      But  tfaengh  bail  be  excepted  to,  unlcw  1  Taunt  427.    And  aee  Jamet  ▼.  jy^ 

tbeir  names  be  iprack  oat  of  the  baU-  1  Wils.  337,  Say.  58,  af  to  bail  In  cifOB. 


Cox  qui  tarn  0.  Mundy. 

OndMkmof  trti-  AsHHURST  moved  to  stay  proceedings  on  the  bill  of  Middle- 

Sgoniy^erf«t  ^^*  which  was  in  debt  only  (and  not  m  trespass  with  an  ae 

of  debt  in  a  bill   etiom  in  dcbt)^  for  a  penalty  incurred  by  having  foreign  lace  in 

of  Middieiez  by  her  house,  being  by  trade  a  mantua-maker. 

forroeTiiB^d-       T^^oti  Mansfield,  C.  J.,  refiised  a  rule  to  shew  cause,  unless 

able.  '  they  would  produce  a  precedent  of  a  like  rule  within  fifty  years 

past ;  absenie  Dennison,  J.     But  the  next  day  it  was  moved 

again,  when  Dennison  was  present ;  it  being  alleged,  that  no 

precedent  could  be  found  of  a  bill  of  Middlesex  in  debt  onlv : 

and  then  a  rule  to  shew  cause  was  granted.     Afterwaros, 

Morion  shewed  cause ;  that  the  statute  22  Geo.  S,  [c.  34], 
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Cox  q,  L 

9. 
MVHDT. 


^icfa  injBicts  die  penalty,  directs  the  penalty  to  be  sued  for  in 
any  of  the  Kind's  Courts  at  Westminster,  or  in  the  Exchequer 
in  Scotland ;  which  ffiyes  this  Court  a  jurisdiction,  allowing  it 
had  none  before,  to  nold  plea  in  this  action  of  debt 

^  ♦Lord  Mansfield,  C  J. — ^It  certainly  creates  a  new  juris-  [    ^465    ] 
diction  in  the  Court  of  Exchequer  in  Scodand,  which  has  ori- 
ginally no  civil  iurisdiction.  But  to  shorten  this  debate,  let  the  * 
bill  be  amended  by  inserting  tiie  plea  of  trespass,  and  discharge 
the  present  rule.    Wilmot,  Yates,  Js.,  accord.,  Dennison, 


(d)  The  Govt  refined  to  eet  uide  a  biS 
of  Middlesex,  which  wu  '*  to  aniwer  in  a 
plea  otdebt,**  instead  of  trupau^  "  and 
also  to  a  hill  to  be  exhibited  in  a  plea  of 
trespass  upon  the  case;"  Barber  t.  I^ojfd, 
8  T.  R.  513.  Amendments  at  common 
law,  Chat  is,  whfle  the  proceedings  are  in 
paper,  are  allowed  in  penal  actions;  Boa- 
feld g.  t.  V.  Aftlaer,  8  Bnrr.  1098;  Maee  q. 
i,  T.  LaoeU,  5  Burr.  8838,  where  Lord 
Mtm^kU  said,  that  there  is  no  distinction 
between  qtd  tarn  actions  and  dvil  actions, 
where  an  amendment  at  common  law  b 
applied  fiyr:  Cnu  ▼.  Kajfe,  6  T.  B.  543; 
Maddoek  q.  U  ▼.  Hammt,  7  T.B.  55; 
Peire  t.  Cnfi,  4  East,  433 ;  Dover  t.  Mee- 
Her^  Id.  435;  MeeUterq.  f.  v.  HertM,  3  Bf. 


k  S.  450,  one.  Bat  it  is  in  the  Coart't 
discretion  to  allow  such  amendments, 
which  they  wiU  not  do,  where  the  plain- 
tiff lias  been  guilty  of  unnecessary  delay ; 
Gifq.  t.  T.  PoppieweU,  8  T.  B.  707;  Sieet 
q.  U  T.  Sowerky,  6  T.  R.  171;  BjuMrngq, 
U  T.  Marthf  8  T.  R.  80:  nor,  as  to  the 
parties  to  the  suit,  after  a  demurrer ;  ptr 
Butter,  J.,  4  T.  R.  388.  It  seems,  that 
when  the  proceedings  are  entered  on  re- 
cord, no  amendments  are  allowed  in  such 
actions  under  the  statutes  of  amendments : 
this  may  be  inferred  from  the  preceding 
cases,  and  from  tL  ▼.  TwMm,  1  Salk.  51 ; 
JL  T.  medmtm,  8  Ld.  Raym.  1307;  GKlh. 
C.  P.  116.  See  also  Woodrege  q.  I.  t. 
WUUamt,  I  Manh.  419,  6  Taunt  10. 


SouLSBT  9.  Hodgson. 

S.  C.  8  Burr.  1474. 

Bond  conditioned  tp  perform  the  award  of  two  arbitrators,  ifs 
and,  in  case  of  their  non-agreement,  the  umpirage  of  a  third  I^T!^^ 
person  as  umpire  (e).   All  three  join  in  one  instrument  purport-  d^dNif  nm- 
ing  to  be  an  umpirage.     Wallace  argued  it  to  be  bad,  on  the  phrage,itisoniy 
authority  of  IBuIstr.  184.  Wedderbume  conira.  AnAperCur. —  «irplnsage,and 
The  caise  in  Bulstrode  is  absurd.  The  joinixu;  of  the  arbitrators 
is  surplusage,  and  does  not  vitiate  the  act  ofthe  umpire  (/). 

"      '       '  btiff. 


(e)  Where  an  umpire  is  appointed  by 
the  parties  themselves,  he  may  make  his 
umpirage  before  the  expiration  of  the  time 
for  maJking  the  award,  if  the  arbitrators 
disagree;  Smaike  v.  Wright,  3  M.  &  S. 
559.  As  to  the  appointment  of  an  um- 
pire by  arbitrators,  see  Wood  v.  Doe,  8  T. 
R.  644|  Otieer  t.  CoUinge,  11  East,  367; 


Judgment  for  the  plaint 

Hardbtg  t.  Waite,  15  Bast,  556;  Neaie  ▼. 
Ledger,  16  East,  51 ;  Rouiledge  t.  Tkom- 
torn,  4  Taunt.  704 ;  8  Wms.  Saund.  133, 
n.  (7);  Vin.  Abr.  ArhUrement,  (P);  Com. 
l>ig./d.(P). 

(/)  S.  P.  Beek  t.  Sargent,  4  Taunt. 
838 :  As  to  awards,  see  poei,  475, 990, 
1117. 


The  Kino  r.  Openshawe. 

S.  C.  Burr.  Sett  Ca.  588. 

A  TENANT  at  rack-rent  was  assessed  to  the 
and  paid  it;  but,  by  a  private  agreement  between 


ir's  irate,  ^. .-.  - 

and  his  p»y">«ntofa 

poors  rate  by 
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The  King 

Op^nshawe. 

the  tenant  will 
gain  a  settie- 
ment,  notwith- 
standing the 
landlord  has 
priYately  agreed 
to  pay  them. 
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landlord,  the  landlord  was  to  pay  the  rate;  and  accordrngly, 
when  the  tenant  paid  it,  he  told  the  overseers  to  observe,  that 
he  paid  it  for  his  landlord.  This  was  adjudged  by  two  justices 
not  to  be  a  sufficient  rating  and  payment  of  taxes  to  found  a 
settlement  upon,  and  of  the  same  opinion  was  the  Sessions. 

But  by  Lord  Mansfield,  C.  J. — Pray,  whom  was  the  land- 
lord topay  it  for?  Clearly  i»^  for  the  tenant:  for  it  is  a  tenant's 
tax.  The  Court  has  nothing  to  do  with  tbeir  private  agree- 
ment. And  per  tot.  Cur. — The  settlement  is  clearly  good  {g\ 

The  orders  were  discharged. 

{g)  R,  y.  Bromley,  Burr.  Sctt,C?u  75  j 
R.  V.  Chidingfold,  Id.  415;  R.  t.  Fulham, 
Id.  488,  ace.  But  by  35  O.  3,  c.  101,  s.  4, 
it  is  provided  that,  '*  after  June  S2d,  1795, 
no  person  shall  gain  a  settlement  by  being 
rated,  &c.  for  any  tenement  not  being  of 
the  yearly  value  of  10/.";  which  statute 
confines  this  mode  of  gaining  a  settlement 
within  narrow  bounds ;  as  the  occupation 
of  a  tenement  of  the  yearly  value  of  lOL 
equally  confers  a  settlement:   though  it 


may  be  a  question  whether  the  operation 
of  59  O.  3,  c.  50,  (which  see,  post,  60S), 
may  not  be  the  cause  of  settlements  bong 
again  acquired  by  rating.  Since  the  pass- 
ing of  35  G.  3,  it  has  been  decided,  that  a 
custom-house  officer,  rated  to  the  land-taz 
for  his  salary  of  502.  per  ann.,  which  rate 
was  repaid  him  by  the  collector  of  customs, 
gained  a  settlement;  R,  v.  AxwunUk, 
8  East,  383. 


Concealment 
of  the  true  port 
of  loading  will 
vitiate  a  policy 
of  insurance. 

[    •464    ] 


Hodgson  v.  Richardson.  ' 

XN  an  action  on  a  policy  of  insurance  the  case  was,  that  the 
ship  was  insured  at  and  from  Genoa,  [the  adventure  to  begin 
from  the  loading  to  equip  for  this  voyage,]  liable  to  average  (A); 
her  loading  consisting  of  potash,  verdigrease,  cotton,  and  otlier 
♦perishable  commodities.  This  loading  was  put  on  board  at 
Leghorn,  the  10th  of  August,  and  the  vessel  had  lain  at  Genoa 
above  five  months,  being  originally  bound  for  Dublin;  but, 
losing  her  convoy,  she  put  toto  Genoa  the  I3th  August^  and 
lay  there  till  the  5th  January,  when  she  sailed.  And  the  in- 
aurance  was  made  the  20th  January,  at  which  time  these  dr- 
cumstances  were  known  to  the  insured,  but  not  communicated 
to  the  underwriter.  A  few  days  after  she  put  to  sea  she  was 
shattered  by  a  storm,  and  the  cargo  considerably  damaged. 
The  insured  brought  his  action  on  the  policy,  and  the  jury 
found  a  verdict  for  the  plaintiff.  And  now,  Morton  and  JDtiii- 
ning  moved  for  A,  new  trial,  contending,  tiiat  the  pohcy  was  bad 
ab  initio  for  want  of  a  due  disclosure  of  the  circumstances ;  as 
Genoa,  from  the  wordmg  of  the  policy,  imported  to  be  the  port 
of  loading,  and  the  goods  were  liable  to  take  damage  by  hav- 
ing lain  so  long  aboard:  and  therefore,  though  the  present  loss 
actually  happened  by  a  storm,  yet  if  the  policy  was  originally 
bad,  the  insured  cannot  recover.  And  they  urged  the  pro- 
priety of  granting  a  new  trial  here ;  because  the  several  msurers 


(A)  By  this  must  be  understood  parti- 
cviar  average;  for  if  the  insurance  had 
only  extended  to  general  arerage,  the  in- 
surers would  not  have  been  liable  for  any 
loM  arising  from  the  perishable  nature  of 


Ihe  commodities,  either  by  their  having 
lain  so  long  aboard,  or  by  their  having 
been  damaged  in  a  storm.  See  WUmm  v. 
Smith,  post,  507. 
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were  bound,  by  a  rule  of  Court,  to  abide  the  event  of  this      Hodosok 

RtCHARDSOII. 


action  (i).  ' 


Norton f  Attorney-General,  shewed  cause: — That  the  jury 
have  found  this  circumstance  to  be  inunaterial,  and  they  are 
the  proper  judges  of  it  If  a  latitude  is  allowed  to  cavil  for 
want  of  disclosuig  circumstances  which  a  jury  have  judged 
immaterial,  no  policy  would  stand  without  communicating  every  ^ 
circumstance  of  any  the  most  trifling  nature.  And,  that  the 
rule  entered  into  was  intended  to  abridge,  and  not  increase,  the 
number  of  trials  on  one  and  the  same  pohcy. 

Lord  Mansfield,  C.  J. — It  is  certamly  very  beneficial  to  all 
parties,  that  there  should  be  but  one  trial  for  aU  the  several  in- 
surers on  one  policy.  But  then  that  one  trial  should  be  a 
satisfactory  trial.  I  think  that  new  trials  in  general  are  most 
beneficial  for  the  furtherance  of  justice,  and  ouffht  to  be  grant- 
ed with  great  latitude.  In  all  free  countries  there  is  aUowed 
for  the  benefit  of  the  subject  a  great  varietv  of  appeals.  And 
the  old  law  here  in  Ei^fend  never  meant,  that  the  verdict  of  a 
jury  should  by  all  means  be  final:  but  it  pre*8cribed  an  odious  [  *466  ] 
way  of  new  tnals,  by  the  criminal  process  of  attaint.  Whereas, 
the  modem  course  of  new  trials  answers  the  same  end  in  a 
better  way(£).  In  the  present  case,  the  verdict  is  sudi  a  one 
as  ought  not  to  stand. 

The  question  is,  whether  here  Was  a  sufficient  disclosure; 
j.  e.  whether  the  ^act  concealed  was  material  to  the  risk  run. 
This  is  a  matter  of  fact;  and,  if  material,  the  consequence  is 
matter  of  law,  that  the  policy  is  bad.  Now  who  can  say,  that 
no  risk  was  run  during  the  five  months*  stay  at  Genoa,  or  no 
.damage  happened  in  that  period?  The  policy  is  founded  on 
misrepresentation;  the  ship  is  insured  "  at  and  from  Grenoa  to 
*'  Dublin,  the  adventure  to  begin  from  the  loading  to  equip 
"  for  this  voyage."  This  plainfy  implies,  that  Genoa  was  the 
port  of  loading.  And  at  the  trial  all  the  witnesses  said,  that 
by  usage  it  was  material  to  acquaint  the  underwriter,  whether 
the  insurance  was  to  be  at  the  commencement  or  in  the  middle 
of  a  voyage, 

WiLMOT,  J. — Had  this  case  been  a  doubtful  one,  I  should 
not  have  been  for  concluding  all  the  insurers  by  one  verdict. 
But  I  see  no  doubt  in  it.  The  fact  disclosed  by  this  policy  is 
not  true,  vis.  that  Genoa  is  the  loading  port;  for  so  it  must  be 
understood.  And  in  such  cases,  I  wiU  not  speculate  upon  the 
materiality  or  immateriality  of  the  fact.  Not  but  that  1  think, 
the  length  of  the  stay  at  Genoa  is  very  material  in  case  of  such 
perishable  commodities. 

(I)  Norton,  A.  G.,  afterwards  moved,  Coart  thinks  ought  to  stand  as  a  final  de- 

on  behalf  of  the  plaintiff  in  the  other  termination  of  the  matter;  3  Burr.  1477; 

causes,    that    the    respective   defendants  CoAmv.  jBitMe/«y,5  Taunt.  165,  aee.:and 

should  pay  their  money  to  the  plaintiff,  see  Aylwin  v.  Favine,  2  N.  R.  430. 

pursuant  to  their  agreement :  which  the  (1c)  See  Lord  ManifieUCt  judgment  in 

Court  would  not  grant,  being  of  opinion,  sAglU  v.  Epiem,  1  Burr.  393;  Foxerafi  T. 

that  a  consent  "  to  be  bound  by  a  verdict  Devonthin,  ante,  195,  &  n.  tft. ;  Cwmdm 

in  one  of  many  causes  upon  the  same  v.  Cowley ,  ante,  418;  Tidd's  P.  918,  (ed. 

question,"  means  such  a  verdict  as  the  1821). 
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9, 

Richardson, 


HoDotoH         Yates,  J.,  of  the  same  opinion.    The  conceahnent  of 

terial  drcumstances  vitiates  all  contractSi  upon  the  principles 
of  natural  law.  A  man,  if  kept  ignorant  oi  any  material  in- 
gredient, may  safely  say  it  is  not  his  contract.  And  I  think 
wis  fact  material,  for  the  reasons  before  riven. 

Rule  fqr  new  trial  made  absolute  (0* 
I 

(0  See  De  S^mond*  t.  Skidden,  2  Hot.  cases  there  dted ;    OmgUr  t.  /wiy, 

ft  P.  158 ;   RoberttoH  v.  French,  4  Bast,  1  Camp.  505,  n.  (a) ;  mod  Carters,  ~ 

ISO ;  aiadtUme  v.  C%,  1  M.  ft  S.  418 ;  pott,  593. 
M$mth  T.  JUnMii,  2  M.  ft  S.  106,  and 


[     *66     ]  Leeds  v.  Blacrforbby. 

S,  C.  Burr.  SetL  Ca.  524. 

Wife  cannot  be   AnNE,  the  wife  of  Joseph  How,  was  removed  from  the 
t^^t^ol  P*P^  of  Blackfordby,  in  Leicestershire,  to  Leeds,  in  York- 
in  the  oGcupa-     shire,  by  order  of  two  justices,  dated  the  25th  June,  176S, 
tion  of  the  hus-   Leeds  appeals,  and  on  4th  October,  1763,  the  Sessions  confinn 
Sis^^''*  the  order;  stating,  that  Joseph  How,  m  June,  1761,  took  a 
where,  [on  the    tenement  of  10/.  per  annum  in  Blackfordby,  by  lease  deter- 
gronnd  that  she  minable  half-yearly  at  Michaelmas  or  Lady-day.     At  Michael- 
J^"^^"  mas,  1761,  How  and  his  wife  went  and  resided  therein,  till 
estate, hehaThsg.C^^i^^°^^  foUowing;  from  which  time  to  May,  176S,  he  was 
asobsisthig lease  .soipetimes  at  Leeds,  and  sometimes  at  Blackfordby,  buthia 
hL^^iSJij     ^^*®  ^^  family  resided  wholly  at  Blackfordby.   In  May,  1762, 
'^'^     ^     he  took  a  tenement  of  20/.  per  annum  at  Leeds,  and  occupied 
it  in  the  trade  of  a  coach-maker  till  June,  1763.    From  May  to 
November,  1762,  he  resided  chiefly  at  Leeds ;  but,  in  that  time, 
,  was  twice  with  his  wife  and  fiunily  at  Blackfordby.     From  No- 
vember, 1762,  to  the  15th  April,  1763,  he. resided  constantly 
at  Leeds,  where  he  was  then  apprehended  by  a  warrant,  and 
brought  into  Leicestershire  to  make  provision  for  his  family, 
which  he  did;  and  promised  to  take  them  away.     But,  she 
beinff  near  her  time,  he  and  his  wife  staid  in  the  tenement  at 
Blackfordby  from  the  18th  April  to  the  15th  May,  while  she 
lay  in.    He  then  took  her  into  Worcestershire,  and  returned 
to  Blackfordby,  locked  up  the  door,  and  left  the  key  with  a 
neighbour  to  ^t  in  his  hay  for  him.   .  From  thence  he  went  to 
Hunslett,  a  thurd  parish,  and  continued  there  ever  since.    In 
the  mean  time  the  hay  was  got  in,  and  still  remains  on  the  pre- 
misses, and  is  his  property.     That,  about  a  fortnight  since,  he 
ordered  the  neiffhbour  to  deliver  the  key  to  the  landlord,  which 
was  not  done  ;^  but  the  key  is  now  in  his  possession.    That  his 
wife,  returning  to  Blackfordby,  and  asking  reUef,  was  removed 
by  this  order  to  Leeds,  on  25th  June,  1763. 

Lord  Mansfield,  C.  J. — This  removal  was  premature. 
The  husband  could  not  be  removed  (and  therefore  not  the 
wife,  who  continues  part  of  the  husband's  family)  so  long 
as  the  tenement  contmued,  that  is,  not  till  the  occupation 
[  *467  }  ♦was  determined.  This  would  have  opened  tfie  question  of 
the  settlement. 


m 
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W1LMOT9  J. — ^There  is  no  doubt,  but  her  settlement  would       lbbdb 
be^  where  he  last  lived  forty  days.    It  would  be  absurd,  if  a  ^^ 

wife  could  get  a  settlement  distinct  from  her  husband.    The  ^^^^^*^": 
derivative  settlement  must  follow  the  principal.    But  at  pre- 
sent, the  removal  was  unwarrantable.      ^^^^^  quashed(m). 

(»)  It  ippean  from  the  report  in  Burr,  pmnatore  in  lenioYing  them  from  Bladt- 

Sett.  Ca.,  that  the  gnnmdf  of  the  deddon  hrdbj,  whiltt  his  intercit  there  nibtitled. 

ofthe  Coort  were :— that  the  hnfbendhhn-  it.  ▼.  Aythorp  Reodbtg,  Burr.  Sett  Ca., 

aelfoould  not  haTO  been  removed  from  hia  412,  oee.  See  Berkkamttmi  t.  SL  Jfary, 

own  tenement  aft  Blackibrdby,  the  leaie  North  Ckmrek,  S  Bott,  86,  ai  to  a  wife'a 

whereof  was  unexpired ;  and  if  the  Jus-  gaining  a  settlement  independent  of  her 

.  tioescould  not  have  removed  the  manfrom  husband.   See  also  it.  t.  AwtpUtUl^  2  B.  ft 

Ids  own,  it  follows  consequently,  that  they  C.  947,  as  to  a  pauper  being  reaooTeable, 

could  not  remove  his  wife  and  diildren,  so  wlien  chargeabku 
long  as  it  remained  his;^that  they  were 


The  Kino  r.  The  Justices  of  Wilts. 

S.  C,  8  Burr.  1530. 

JMIOTION  for  a  mandamus  to  the  Justices  in  Sessions^  to  re-  ThefiKtofnon- 
ceive  a  traverse  to  a  presentment  of  a  highway  by  a  justice  upon  np^  is  tm- 
his  own  view,  under  the  statute  5  EBz. (n)  in  respect  to  the  fact  J^cemesenta 
of  non-repair;  it  being  an  established  doctrine  at  that  Sessions,  i  higfa-way  vp- 
that  such  presentments  are  not  traversable  in  that  respect,  on  his  own  view. 
And  in  behalf  of  the  motion  were  cited  Carthew,  74;  1  Hawk. 
P.  C.  217  (o).    And  the  words  of  the  statute  were  relied  on, 
which  makes  such  presentment  **  of  the  same  force,  as  if  pre- 
sented, found,  and  adjudged  by  the  oath  of  twelve  men**  (that 
is,  eouivalent  to  an  indictment  fotmd  by  a  grand  jury,  which  is 
cleariv  traversable  in  all  respects)  **  saving  to  every  person  his 
lawful  traverse,  as  upon  indictments  of  trespass  or  forcible 
entry." 

It  was  said  by  Mr.  AthorpCf  the  secondary,  that  it  was  usual 
to  remove  the  presentments  by  certiorari  into  this  Court,  and 
turn  them  into  mdictments  here;  and,  upon  a  general  traverse, 
send  them  down  to  be  tried  below.  But  the  statute  5  W.  3, 
c.  11,  which  gives  the  certiorari^  is  only  upon  condition,  that 
the  title  to  repair  comes  in  question. 

Yates,  J. — ^This  is  setting  up  a  presentment  as  equal  to  a 
conviction:  And  can  anv  subject  otEngland,  even  in  a  sum- 
marv  way,  be  convicted  before  he  is  heard? 

WiiiMOT,  J. — ^There  has  formerly  been  a  variety  of  opinions 
upon  this  point;  and  a  notion  long  prevailed,  that  a  justice's 
presentment  was  not  traversable,  as  to  the  matter  of  *  repairs:  [  ^468  ] 
but  not^I  believe,  within  these  thirty  years  past.  I  think  the 
true  notion  i»,  that  they  are  the  same  as  an  indictment  found  by 
twelve  men.  The  statute  only  substitutes  the  presentment,  in 
Keu  of  the  indictment. 

•   Lord  Mansfield,  C.  J. — I  think  there  is  very  strong  reason 
why  the  whole  should  be  traversable ;  and  the  words  of  the  act 


(a)  C.  13,  s.  9.  (o)  C.  76,  s.  72. 
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Tab  Kino      are  also  very  strong  in  favour  of  the  same  construction.     But  I 

J  ticea  f     *™  ^^^^  ^^  determine  so  general  a  point,  upon  a  motion.     And 

wiLTs.^       I  desire  that  the  Case  of  Jacob  Hall{p)  may  be  looked  into, 

' V '  •  who  was  fined  by  Lord  Hale^  upon  view,  for  a  nusance  erected 

at  Charing  Cross.  Adjomatur. 

Rule  afterwards  made  absolute,  ex  relatione  mctgUtti  AUor- 
ney-General  (q). 

(p)  I  Ventr.  169,  1  Mod.  76,  2  Keb.  Such  presentment  may  be  removed  by  the 

486,  S.  C,  prosecutor  by  eertitrari  before  it  is  tn- 

(q)  See  R.  ▼.  StoughUm,  2  Wms.  Saund.  Tersed  and  judgment  giTcn  thereon;  JL  ▼. 

157.     The  sereral  acts  relating  to  high-  Bodenham,  I  Cowp.  78.     See  also  /?.  ▼. 

ways  have  been  reduced  into  one  by  13  G.  Penderryn,  2  T.  R.  260,  513;  iL  ▼.  Ift»- 

3,  c.  78 ;—«.  24  of  which  gives  to  persons  ter,  IS  Bast,  258.  The  18  O.  3,  has  been 

affected  by  any  presentment  their  Uwfiil  amended  by  34  6.  3,  c.  74;  54  G.  3,  c. 

traverse,  as  well  with  respect  to  the  fiu:t  of  109 ;  55  G.  3,  c.  68. 
non-repair,  as  to  the  duty  of  repairing^ 


The  King  v.  Lathorp  and  Others,  In-Burgesses  of  Wigan. 

S.aZ  Burr.  1485. 

Constitution  of    ON  motion  for  an  information  (r)  in  nature  of  quo  warranto 
Ac  borough  of    against  the  defendants,  for  acting  as  in-burgesses  of  Wigan. 
*  The  constitution  of  the  borough  was  acunitted  to  be  this: 

The  mayor  twice  a  year  holds  a  Court  Leet,  and  the  jurors  of 
the  jury  must  be  resident  in-burgesses,  paying  scot  and  lot,  and 
not  any  of  the  aldermen  of  the  borough.  This  jury,  or  the 
major  part  of  them,  may  elect  in-burgesses  out  of  the  resiants 
in  the  borough;  and  they  also  name  annually  three  persons, 
who  are  stiled  benchers,  out  of  whom  the  in-burgesses^  whether 
resident  or  not,  are  to  chuse  the  mayor. 

The  case  was,  that  on  the  6th  October,  1760,  the  prescrip- 
tive day  for  holding  the  Court  Leet,  the  new  mayor  being  then 
elected,  he,  without  the  presence  of  any  bailiifs,  adjourned  the 
court  to  the  25th.  And  some  doubts  subsisting  with  respect 
to  the  validity  of  this  election,  it  was  thought  proper  to  meet 
[  *469  ]  agaih  on  the  ♦Sth  October  (being  the  day  under  the  statute  11 
Geo.  1),(*)  and  there  the  same  mayor  was  again  elected,  and 
also  adjourned  to  the  25th.  On  which  day  the  court  met,  pur- 
suant to  both  adjournments;  and  the  defendants  were  elected 
in-burgesses,  by  a  majority,  viz,  26  against  15. 

And  now  Aspinal  and  Glynn,  Serjeants,  and  Dunning  ob- 
jected to  this  election:  1.  That  the  court  held  on  the  6th  was 
not  legally  adjourned  to  the  25th,  being  adjourned  without  the 
presence  of  the  bailiffs,  who  are  a  constituent  part  of  the  court: 
and  that  the  court  of  the  Sth,  being  held  imder  the  statute, 

(r)  Under  9  An.  c.  20 :  see  A  v.  Car*  tion  shall  not  thereby  be  deemed  or  taken 
marthen,  ante,  187.  to  be  dissolved  or  disabled :  but  the  elec- 
ts) C.  4,  s.  1,  which  enacts  (inter  aUa)  tors  are  required  to  meet  upon  the  day 
that  if  in  any  city,  borough,  or  town  cor-  next  after  the  expiration  of  the  time,  with- 
porate,  no  election  shall  be  made  upon  the  in  which  such  election  ought  to  have  been 
day,  or  within  the  time  appointed  by  char-  made,  unless  such  day  be  Sunday,  then  on 
^V  n  ^f^^*  **'  '"^**  election  being  made  the  Monday  following,  and  then 
&hall  afterwards  become  void  j  the  corpora-  to  the  election. 
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could  do  nothing  but  elect  a  mayor,  and  not  adjourn.   2.  That     Trb  Knro 
two  of  the  twenty-six  who  voted  for  the  defendants  were  alder-  •• 

men,  and  therefore  could  not  serve  on  the  jury.  3.  That  six  ,  athobp> 
more  had  been  disfranchised  in  1754,  and  though  restored  the 
1 5th  September,  1759,  in  consequence  of  a  mandamus  directed 
to  the  mayor,  yet  they  were  illegally  restored,  being  restored 
by  the  mayor  only,  contrary  to  the  opinion  of  his  brethren.  4. 
That  five  more  were  only  colourable  residents,  and  not  batid 
Jide  inhabitants  of  the  borough: — ^And  that,  taking  away  these 
thirteen,  the  twenty-six  are  reduced  to  a  minority. 

MortOHy  Wedderbum^  Clayton^  and  WcMace^  shewed  for 
cause;  1.  That  the  bailiffs  were  not  constituent  parts  of  the 
court,  and  that  they  were  never  named  in  the  stile  of  it,  which 
is  only  held  before  the  mayor,  and  not  the  mayor  and  bailiffs. 
That  this  was  a  legal  election  and  adjournment  on  the  6th; 
and  therefore  no  occasion  to  call  in  the  aid  of  the  subsequent 
election  and  adjournment  on  the  8th,  which  was  only  had  ex 
majari  cauteld.  2.  That  as  to  the  aldermen,  the  question  had 
before  been  twice  tried;  and  the  last  verdict,  now  unimpeached, 
found  them  not  to  have  been  legal  aldermen.  3.  That,  as  to 
the  six  disfranchised  voters  they  insisted,  the  disfranchisement 
was  originally  illegal,  and  that  they  were  now  regularly  re« 
8tor*ed:  and  that,  in  a  questidn  regarding  the  right  of  the  de-  [  *470  ] 
fendants,  it  was  sufficient  to  shew,  they  were  elected  by  bur- 

f esses  defacto.  To  prove  which  a  case  was  cited,  in  which 
ustice  Poster  refiised  to  try  the  validity  of  the  electors'  fran- 
chises  in  an  information  to  try  the  right  of  the  person  by  them 
elected;  saying  it  would  be  endless,  as  he  knew  not  where  to 
stop,  and  perhaps  they  might  endeavour  to  impeach  the  right 
of  the  electors  of  those  electors.  4.  They  insisted  that  the  five, 
who  are  said  to  be  non-resident,  were  really  and  bond  Jide  re- 
sidents: and  above  all  it  was  pressed,  that  four  years  havinff^ 
now  expired  since  the  defendants  were  chosen,  and  had  acted 
as  burgesses,  the  complaint  was  now  too  stale;  and  it  might  be 
of  fatal  consequence  to  the  being  of  boroughs,  if  some  rule  of 
limitation  was  not  laid  down,  after  which  time  no  information 
should  be  granted;  else,  a  line  must  be  drawn  in  another  place. 
Lord  Mansfield,  C.  J. — As  to  the  first  objection,  that  the 
court  at  which  they  were  elected  was  incompetent,  the  ad- 
journment being  made  without  bailiffs,  who  are  a  constituent 
part;  the  fact  of  their  being  constitutent  parts  of  the  court  is 
affirmed  on  one  side,  and  denied  on  the  other ;  both  on  appre- 
hension and  behef.  It  is  urged,  that  they  are  not  named  in 
the  stile  of  the  court,  which  argument  is  plausible,  but  not 
conclusive;  for  neither  are  the  jury  named,  who  are  certainly  a 
part  of  the  court.  Therefore  it  is  necessary,  that  the  informa- 
tion should  go,  if  on  this  ground  only,  to  try  this  disputed  fact; 
unless  some  bar  can  be  set  up  to  estop  the  whole  prosecution. 
It  is  contended,  that  length  of  time  is  such  a  bar,  and  that  it  Three  yc«r»' 
demonstrates  such  an  acquiescence,  that  you  shall  not  now  qttieta  ""^  f"  ^^\o 
movere.  And  to  be  sure,  there  may  be  such  an  acquiescence,  bar  to  ^w  war- 
What  that  length  of  time  is,  is  not,  need  not,  be  fixed.  It  is  rtmto. 
better  not  to  fix  it  »^'"*  ''-^  ^  »^oii«ve  it  ever  will  be  fixed,  either 
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h^gde  facto 
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here,  or  in  another  flace  {i).  But  in  the  present  case,  there  is 
no  length  of  time  at  all;  the  election  was  but  in  1760.  We 
have  no  proof  of  their  acting  till  October  or  November  last 
The  second  general  objection  is  branched  into  three  {Aurts,  and 
all  relate  to  the  competency  of  the  electors — 1.  That  of  ♦non- 
residence.  This  is  a  matter  of  fact,  denied  on  one  side  and  af- 
firmed on  the  other.  It  is  therefore  proper  to  be  tried,  unless 
the  length  of  time  is  a  bar.  But  that  cannot  be,  for  residence 
is  a  fluctuating  qualification:  a  man  may  be  resident  at  one 
time,  and  not  at  anotiier.  S.  As  to  the  aldermen,  and,  9.  The 
disfranchised  burgesses.  Objections  are  raised  to  these,  and 
those  objections  answered,  principally  by  averment  on  both 
sides.  And  it  is  contended,  that  you  shall  not  try  the  rights 
of  the  electors  collaterally  in  a  suit  against  the  elected  (r).  As 
to  tills,  we  have  before  said,  that  the  information  must  go  upon 
tiie  first  general  ground.  And  when  it  goes,  the  prosecutors 
will  lay  their  case  as  widely  as  they  think  proper,  and  the  de- 
fendants will  justify  as  they  shall  be  advised.  The  Court  can- 
not  restrain  the  Crown  from  taking  such  issues  as  may  be  judged 
necessary.  Perhaps  the  Judge,  who  tries  the  cause,  may  thmk 
it  right  to  restrain  the  evidence  from  going  into  the  qualifica- 
tion of  the  electors,  as  in  the  case  cited  at  bar  before  my  bro- 
ther Foster,  There  may  be  some  cases,  where  it  is  proper  to 
50  into  the  rights  of  electors,  and  others  where  it  is  not. 
i^his  the  Judge  on  the  bench  must  determine;  but  we  are  de- 
livered from  giving  any  opinion  upon  the  present  case  in  tiiat 
respect,  because  the  rules  must  be  made  absolute  at  all  events; 
ana  we  cannot  direct  the  prosecutors  in  what  manner  to  fiwne 
their  information;  but  these  points  may  come  regularly  in  ques- 
tion before  the  proper  judicature  at  the  trial  (ti). 
Dennison,  Wilmot,  Yates,  Js.,  accord. 

The  rules  for  informations  were  made  absolute  (w). 


(0  By  m  rule  of  K.  B.  in  1791,  it  wai 
dechired,  tliat  the  Court  had  retolTed  in 
future  to  Umit  their  own  diBcretionin  grant- 
ing applications  of  this  nature  to  dx  years, 
heyond  which  dme  they  would  not  suffer 
aparty  to  be  disturbed ;  R,  t.  Diekin,  4  T. 
R.  284  s  and  see  A.  t.  Peacock,  Id.  684. 
And  32  G.  3,  c.  58,  s.  1,  enacts,  that  a  de- 
fendant in  an  information  in  the  nature  of 
a  qtio  warroHte  may  plead,  that  he  had 
first  actually  tal^en  upon  himself,  or  held 
or  executed  the  office  or  franchise  six  years 
or  more  before  exhibiting  the  iufbrmatioD, 
to  be  reckoned  from  his  actual  admission 
thereunto;  which  plea  may  be  pleaded 
iingly  or  together  with  and  besides  such 
plea,  as  he  o^ht  have  pleaded  before  that 
act,  or  such  several  pleas  (R,  v.  Juiridge, 
SLR.  467)  as  the  Court  on  motion  shall 
allow.  By  s.  2,  the  reUtor  may  reply  a 
fiiriSeiture.  This  act  only  applies  to  corpo- 
rate officers,  and  not  to  a  prescriptiTe  port- 
reeve of  a  borough ;  it  v.  Rickardson,  9 
East,  469.  Exercise  of  the  office  for  six 
years  beibr^  the  makhig  the  rule  for  the 
information  obtokOe  is  sufficient,  though  it 


be  for  less  than  six  years  before  the  nde 
mM;  R.  t.  Stoket,  2  M.  &  S.  71. 

(«)  On  a  quo  wammio  againat  partic»- 
Ur  members,  the  title  of  other  oorporatats 
de  facto  cannot  be  gone  into ;  Sjfmmtn  t. 
R^gcah%Cow^.SOS;  ILT.iirew,  ST.R. 
596.  And  by  32  G.  3,  c.  58,  s.  S,  the  thle 
derived  under  an  election  shall  not  be  de- 
feated on  account  of  any  defect  in  the  title 
of  an  elector,  in  case  such  elector  woe  in 
exercise  do  facto  of  his  franchise  six  years 
previous  to  filing  the  information. 

(a)  As  to  granting  informatioos,  see  M. 
V.  Carter,  1  Cowp.  58;  R,  v.  Oedmm, 
1  Doug.  397 ;  R.  v.  TrooeneH,  2  B.  &  A. 
339,  479;  Com.  Dig.  QHoWarrmao{C 
3);  and  R.  v.  Maredem,  po&t,  579. 

(fo)  Upon  the  infoimations  being  gsant  • 
ed,  and  after  r^oinder,  the  defoodant  ob- 
tained a  summons  to  shew  cause,  why  all 
proceedings  should  not  be  stayed,  tfll  a 
letter  relator  entered  into  reoogniiancc 
Accordingly  G.  B.,  Esq.,  entered  into  one. 
and  his  name  was  substituted  in  the  in- 
formation for  that  of  J.  G.,  the  original 
rebtor;  S,C,  2  M.  (k  S.  346,  n.  (6)« 
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Triquet  V.  Bath. 

S.  C.  S  Burr.  1478. 

Norton,  Attorney-General,  moved  to  set  aside  the  pro-  En^bhi 
ceedings  in  on  action  of  the  case,  brought  against  the  defend-  ^^Jj^^j!^ 
ant  for  a  considerable  book-debt,  in  regard  that  he  was  privi-  i^gcd  ttmui 
leged  by  Count  Haslang,  the  Bayarian  Minister,  as  his  servant,  retti,  tfaongii 
Afld  affidavite  were  read  to  shew,  that  he  was  hhred  by  the  ^™]^^^JJ^I 
Count,  as  his  English  secretary,  at  80/.  a  year  for  ^board  and  f'  "S^^^i 
service,  had  a  written  appointment  under  the  Count's  hand,  Jier  very  tupi- 
and  that  he,  from  time  to  tmie,  had  attended  at  his  exceUency*s  dooi  r* — 
house,  and  wrote  and  transacted  many  things  relative  to  the 
Count's  affiiirs;  that  he  was  sonified  to  the  Secretaries  of  State, 
and  his  name  inserted  in  the  ust  of  protections  (x),  in  the  office 
of  the  sheriff  of  London  and  Middlesex. 

Blacksione  and  Thurlow  shewed  for  cause;  that  the  appli- 
cation being  founded  on  the  stat  7  Ann.  c.  12,  or  rather  the 
law  of  nations  enforced  by  that  act,  it  was  necessary  to  consi- 
der the  doctrine  of  protections,  as  laid  down  by  the  law  of  na- 
tions and  tiiat  statute;  and  to  shew  that  the  defendant's  case 
was  not  within  the  provisions  of  either.  The  immediate  occa- 
sion of  the  act  was  an  arrest  of  the  Russian  embassador,  which 
18  recited  to  be  contranr  to  the  law  of  nations,  and  the  privi- 
leges of  embassadors:  And  therefore,  in  s.  1,  S,  and  3,  all  pro- 
codings  had  against  him  are  declared  to  have  been  void;  and 
all  future  process,  against  any  public  minister,  or  his  domestics, 
or  domestic  servants,  shall  be  void.  This  arises  from  the  Jus 
Gentium,  Grot.  2,  18,  8 ;  Bynkershoek  de  Foro  Legatorum, 
passim :  That  not  only  the  embassador  himself,  but  such  as  are 
band  fide  his  domestics,  the  comUes  legati^  are  privileged  from 
arrests  and  civil  suits.  In  s.  4,  a  summary  ]^unishment  is  di- 
rected for  attomies,  &c.  suing  out  and  executmg  such  process, 
to  be  inflicted  by  the  Lord  Chancellor  and  the  Chief  Justices; 
the  only  instance  of  arbitrary  punishment  by  our  law,  except 
in  anower  breach  of  the  Jus  f^entiumf  the  violation  of  safe  con- 
ducts, wherein,  a  like  discretionary  punishment  is  directed  by 
Stat.  31  Hen.  6,  c.  4.  But  in  s.  5,  are  two  qualifications  of 
this  g'eneral  law ;  the  first,  added  in  the  Lords'  House,  **  That 
''  no  trader  within  the  description  of  the  bankrupt  laws,  who 
"  shall  be  in  the  service  of  an  embassador,  shall  be  privileged :" 
The  other,  an  amendment  of  the  House  of  Commons,  ''That 
**  the  summary  punishment  shall  not  be  inflicted,  unless  the 
''  servant  be  registered,  and  his  name  hung  up  in  the  sheriff's 
*'  office."  Both  these  exceptions  are  agreeable  to  the  law  of 
nations.  Bynkersh.  c.  15,  de  Comitibus  Legatorum,  near  the 
end;  ''  Qussitum  *est,  an  comitum  numero  et  jure  habendi  [  *473  ] 
*'  sint,  qui  legatum  comitantur,  unice  ut  lucro  suo  consulant, 

(*)  Under  i.  5  of  7  Ann.  c.  18.     But  comb  v.  Bowlmy,  1  Wilt.  80;   HeaH^ld 

this  it  not  neoeitaiy  to  entitle  s  perton  to  t.  ChiUon,  4  Burr.  8017 ;  HopMiu  t.  De 

privilege;  yet,  if  oaiitted«  the  theriff  or  Rob§ekt  3  T.  IL  80. 
USXUt  cannot  be  proceeded  againtt;  Aa- 
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Triquet  "  infititores  forsan  et  mercatores.  Et  quamvis  hos  ssepe  de- 
Bath         "  fenderint,  et  comitum  loco  habere  voluerint  legati,  apparet  ta- 

V        y    *   "  men  satis,  eo  non  pertinere,  qui  in  legati  legationisve  officio 

"  non  sunt.  Quuni  autem  ea  res  nonnunquam  turbas  dederit,  op- 
*'  timo  exemplo  in  quibusdam  aulis  olim  receptum  fuit,  ut  lega- 
"  tus  teneretur  exhibere  nomenclaturam  comitum  suorum,  &c." 
Our  Courts  have  watched  over  this  privilege  with  a  jealous  eye, 
and  held  the  defendants  to  strict  proof  of  their  qualifications. 
Widmore  and  Alvarez^  Hil.  4  Geo.  2,  Stra.  797,  Fitz.  Gibb. 
£X)0;  actual  service  held  necessary.  Holmes  and  Gurdon[y\ 
M.  7  Geo.  2,  defendant  sworn  to  be  an  officiating  servant,  hired 
for  a  year  at  10/.  per  annum;  was  entered,  and  had  the  resi- 
dent's certificate,  as  his  servant;  had  often  perused  the  private 
papers,  settled  the  accoimts,  and  copied  foreign  letters  of  the 
resident,  and  frequently  attended  him  on  private  business.  On 
the  other  hand,  it  appeared,  he  was  a  solicitor  in  Chancery, 
and  resided  in  his  own  house  with  his  wife  and  family.  The 
Court  held,  1st,  That  the  entry  and  certificate  alone  were  not 
sufiicient  to  give  the  privilege.  2(lly,  That  the  nature  of  the 
service  must  be  shewn.  3dly,  That  Gurdon  was  not  privi- 
leged, because  the  nature  and  denomination  of  the  service  was 
not  shewn.  But,  in  the  last  point,  Lee^  J.,  differed  from  Lord 
Hardwicke^  Page,  and  Probyn,  on  whose  opinion  the  rule  was 
discharged.  In  Poitier  and  Croza  («),  T.  ^  Geo.  2,  the  rule 
was  discharged  for  insufficiency  of  the  affidavits,  in  not  speci- 
fying the  service  done.  Johnston  and  Colonel  Stetaart,  M . 
24i  Geo.  2,  S.  P.,  and  determined  accordingly.  As  to  the  pre- 
sent case ;  there  is  indeed  an  actual  service  sworn  to,  but  in 
very  loose  and  general  terms,  which  may  probably  extend  only 
to  the  letters  and  memorials  written  upon  this  very  transaction: 
But  it  is  expressly  sworn  he  was  a  trader,  a  mercer  in  Dublin, 

[  *474  ]  at  the  time  when  this  debt  ♦was  contracted,  in  1756;  a  trade 
within  the  description  of  the  bankrupt  laws,  against  which  there 
is  no  statute  of  limitation  in  point  of  time.  And  he  acknow- 
ledges he  was  a  trader,  but  has  not  been  so  ever  since  1756. 
One  parcel  of  goods  is  sworn  to  have  been  personally  bought 
by  him  in  England.  And,  in  Dodsworth  and  Anderson,  Raym. 
875,  Sir  T.  Jones,  141,  buying  goods  in  England,  and  selfing 
them  in  Ireland,  then  coming  over  to  England  and  absconding 
from  his  creditors,  was  held  sufficient  to  make  the  defendant  a 
bankrupt  (a).  In  Brettel  and  CaroUna{b),  M.  17  Geo.  2,  the 
defendant  had  not  been  a  trader  for  four  years  before ;  yet  the 
Court  held  him  to  be  excepted  out  of  the  statute,  and  refiised 
to  discharge  him.  Add  to  this,  the  other  suspicious  circum- 
stances which  attend  the  case.  It  is  sworn,  the  defendant 
understands  no  language  but  English ;  therefore  an  improper 
person  to  be  secretary  to  a  foreign  minister.  He  is  an  officer 
on  half-pay,  at  15*.  per  diem;  therefore  unlikely  to  undertake 
a  bondjide  service  for  30/.  per  annum,  wages  and  boardwages. 

{y)  Ca.  temp.  Hordw.  8.  ace. 

Iz)  Ante,  48.  (6)  i  Wili,  78.  called  Malaehi  CantiMs 

(a)  Allen  v.  Canwm,   4  B.  &  A.  418,      Case. 
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No  wages  have  ever  been  paid.     And  Count  Haslang  (a  mi-       Triqvbt 
nister  of  very  humble  rank)  has  more  domestics  registered,  than        g^*^ 

the  embassadors  of  the  most  potent  crowns  in  Europe.  % 1^^-J — ' 

Per  Cur, — The  principles  laid  down  by  the  plaintifTs  coun- 
sel are  very  just;  particularly  that  this  privilege  arises  from  the 
general  law  of  nations,  and  not  merely  from  the  local  statute 
of  Queen  Anne,  which  was  made  to  please  the  Czar  Peter, 
and  sent  over  very  finely  illuminated  to  Moscow.  The  cases 
cited  are  also  certainly  just,  and  the  present  circumstances  are 
very  suspicious: — ^but  suspicion  alone  will  not  warrant  a  legal 
determination.  The  defendant  and  his  witnesses  have  sworn 
up  to  the  requisites  necessary  by  the  statute,  and  the  jus  senr 
Hum  on  which  it  is  founded.  They  have  sworn  to  an  actual  re- 
tainer to  an  office  by  name,  and  to  an  actual  service  in  that 
office.  (And  by  Wilmot,  J.,  I  make  no  question,  but  the 
person,  who  framed  the  affidavits,  was  weU  acquainted  with  all 
the  cases  cited).  As  to  the  trading;  there  is  only  a  single  in- 
stance, and  that  of  buying  only,  sworn  to  in  this  kingdom;  and 
this  is  seven  ^years  ago.  This  objection,  therefore,  does  not  [  •475  ] 
seem  to  be  sufficiently  supported,  in  point  of  fact. 

Rule  made  absolute,  absente  Dennison,  J.  (c). 

(c)  See  PoUier  t.  Croxa,  anU,  48,  and  casei  there  referred  to. 
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Green  v.  Waring. 

jMLOTION  to  set  aside  an  award.     In  a  dispute  between  two  ir  two  partnen 

riers,  all  matters  in  difference  were  referred  to  the  award,  refc' «J1  matters 
of  A.  B.,  in  common  form.     The  arbitrator,  inter  alia,  ',^eenS^ 
directed  the  partnership  to  be  dissolved.     Objected,  that  he  arbitrator  may 
has  exceeded  his  power.     Sedper  Cur\ — ^When  all  matters  in  diswive  tt»e 
difference  were  referred,  he  had  clearly  a  power  to  dissolve  it.  P*^*""'^ 
K  a  difference  between  a  master  and  apprentice  were  referred, 
die  arbitrators  would  have  a  power  to  order  the  indentures  to 
be  delivered  up.    And  it  being  sworn,  that  at  the  trial,  after 
die  juror  was  withdrawn,  and  the  rule  of  reference  was  thus 
generally  drawn  up,  the  plaintiff  openly  declared,  he  would 
not  have  it  understood,  that  the  arbitrator  had  a  power  to  dis- 
solve the  partnership ;  Lord  Mansfield,  C.  J.,  observed,  that 
IB  sufficient  evidence,  ex  ore  suo,  that  the  disK)lution  of  the 
partnership  was  then  a  matter  in  difference. 

Ride  discharged  (a). 

(a)  See  Vin.  Abr.  Jrbitremtnt  (B) ;  Com.  Dig.  Id.  (B  3);  and  Pickering  ▼.  WaOaih 

put,  1117. 
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Swift  on  demise  of  Neale  and  his  Wife  v.  Roberts. 

ACS  Biiir.  1488;  AmbL  617. 

wm  ofi«^    A  JOINT-TENANT  makes  his  will  of  lands  duly  attested; 

Soi^*a£j^-  *"**^  devises  his  part  of  the  estate  held  in  jointure  with  his  sister 

ton  it  levered    to  One  Jane  Gilbert ;  and  then,  by  lease  and  release  to  A.  B., 

before  hb  death,  to  the  use  of  himself  in  fee,  severs  the  joint-^tenancy  (i),  and  dies 

without  revoking  or  republishing  his  will.  The  question  stated 

on  a  case  reserved  on  the  trial,  was,  whether  any  thing  passed 

to  Jane  Gilbert  by  this  will  ? 

Harvey 9  for  defendant,  contended,  that  Us  being  sole  seised 
at  the  time  of  his  death  was  sujf&cient  to  estabUsh  the  will : — 
That,  where  the  personal  ability  of  the  testator  to  devise  is  in 
question,  there  the  will  must  be  considered  at  the  time  of 
making; — where  the  qualities  of  the  estate  or  of  the  devisee 
are  disputed,  there  at  the  time  of  its  operation :  That,  in  lands 
devisable  by  custom  at  common  law,  a  joint-tenant's  devise  was 
not  good ;  for  which  the  reason  is  given  by  Littleton,  sect.  S87, 
because  the  survivorship,  which  is  the  act  of  law,  takes  place 
of  the  devise.  But  Perkins,  sect.  500,  says,  that,  if  sucn  de- 
visor survives  all  hb  joint  companions,  then  such  devise  is  good. 
Whether,  therefore,  by  long  life  or  otherwise,  the  incident  of 
survivorship  is  removed  by  any  means,  and  the  devisor  becomes 
sole  seised,  the  devise  wiU  stand.  And  after  severance  of  the 
jointure,  the  testator  is  in  of  the  same  use  as  before,  only  stript 
of  the  incident  of  survivorship:  That  the  statute  S2  Hen.  8, 
c.  1,  and  its  explanatory  statute,  34  Hen.  8,  c.  5(c),  (which 
alone  requires  the  sole  seisin  of  the  testator),  are  framed  upon 
the  model  of  these  estates,  which  were  devisable  at  common 
law;  and  must  receive  the  same  construction. 

Morton^  contr($* — Perkins  cites  Littleton  and  Fitzherbert  in 
support  of  the  doctrine  he  advances.  But  neither  Littleton  in 
his  chapter  Joini-4enants^  nor  Fitzherbert  in  the  writ  Ex  gram 
Quereld  (the  places  referred  to),  contain  any  such  doctrine. 
Littleton  only  says,  a  joint-tenant  can't  devise ;  and  Fitzherbert 
[  *477  ]  •is  absolutely  silent  in  regard  to  joint-tenants.  Besides,  Per- 
kins does  not  say,  that  a  will  made  during  the  jointenancy  shall 
be  good,  if  the  testator  becomes  sole  seised ;  but  solely,  that 
when  he  becomes  sole  seised,  then  such  devise  is  good ;  t.  e, 
such  devise  as  he  makes,  when  sole  seised.  Butler  against 
Baier  and  Dehes,  Poph.  89,  is  in  point :  held  by  the  majority 
of  the  twelve  Judges,  that  a  devise  by  a  joint-tenant  is  void, 
though  by  «  deed  ex  post  facto  he  might  become,  as  it  were, 
sole  seised ;  itbir  it  is  to  be  considered  only,  what  estate  the  de- 
visor had  in  the  land  at  the  time  of  the  devise  made.  A  man 
can  devise  only  what  he  has :  therefore  put  the  case,  which 
Perkins  is  supposed  to  have  put,  that  I  devise  dl  my  estate 
held  in  jointure,  and  after  the  date  of  my  will  my  partner  dies ; 
what  part  does  that  will  convey?  the  whole  estate,  or  only  my 

(ft)  Lit.  •.  29S.  (c)  Sect  4. 
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original  moiety?     This  shews  the  absurdity  of  such  a  con-        Swift 
.  struction.  «• 

Lord  Mansfield,  C.  J.— There  is  no  difficulty  in  this  case.  .  Rqberti. 
The  will  is  of  an  estate  held  in  jointure  with  his  sister.  The 
only  question  is,  if  the  will  is  not  void  ab  iniiio.  The  devisor 
had  nothing  devisable.  Wills  in  England  are  not,  like  Roman 
wills,  the  creation  of  an  heir  to  a  man's  estate.  If  so,  then 
after-purchased  estates  would  pass  by  themf .  But  with  us  it 
is,  imder  the  statute  of  wills,  a  limitation  of  the  estate  which  a 
man  has.  If  the  will  of  a  joint-tenant  could  operate  at  all,  it 
must  be  by  severance  of  the  jointure ;  but  that  it  cannot  do, 
because  the  doctrine  of  survivorship  takes  place  before  the 
will  can  operate.  A  feoffment  in  tee  to  the  use  of  his  will 
would  be  a  severance.  Perkins's  dictum  is  very  loose.  In  the 
first  part  he  rightly  says,  a  devise  by  a  joint-tenant  is  not  ffood. 
The  devise  itself  is  a  bad  one.  "Wnat  he  means  by  the  latter 
part,  I  don't  understand.  If  he  only  means,  diat,  when  he  has 
the  whole  by  survivorship,  he  may  then  devise,  it  is  very  true; 
but  need  not  have  been  so  solemnly  laid  down.  And  yet  per- 
haps he  may  mean  so,  as  he  ♦iust  before  lays  it  down  with  [  •478  ] 
equal  gravity,  that  a  dean  and  chapter,  who  never  die,  cannot 
devise  lands  holden  in  the  right  of  their  church,  &c.  Besides, 
he  cites  Littleton,  who  only  says  that  joint-tenants  cannot  de- 
vise, and  gives  the  reason ;  and  Fitzherbert,  who  says  nothing 
about  it.  Nothing,  therefore,  can  be  gathered  from  so  loose  a 
dictumX.  However,  whatever  he  means,  he  speaks  only  of 
customary  devises  at  common  law.  But  the  stat.  34  Hen.  8. 
has  expressly  excluded  all  devises  by  joint-tenants.  When  a  wffl 
is  well  made,  both  the  time  of  making  and  the  time  of  the  tes- 
tator's death  may  be  considered  in  order  to  interpret  it.  But 
here  the  will  itself  is  void  ab  initio. 

WiLMOT,  J. — The  statute  32  Hen.  8  gives  a  power  and  au^ 
thdrity  to  devise,  which  did  not  subsist  before.  A  devise  is 
the  execution  of  this  power,  and  therefore  to  be  construed 
strictly,  especially  as  tne  34  Hen.  8  is  an  explanatory  act.  I 
agree,  that  as  to  personal  ability  and  property  in  the  thing 
devised,  the  time  of  making  is  to  be  regarded.  Try  it  then  by 
this  rule.  The  stat.  32  Hen.  8  gives  tne  power  of  devising  to 
persons  having  lands,  &c.  Now  a  joint-tenant  has  not  a  de- 
visable estate  m  lands.  No  explanatoiy  act  was  necessary  to 
establish  this ;  the  first  statute  did  it  sufficiently. 

Yates,  J. — The  question  is,  whether  the  severance  of  the 

t  "  Mewu^ln  the  old  NaL  Brev,  dt  Ex  gram  Quereld,  it  if  liid  down,  as  deter- 
mined M.  26  Hen.  S ;  <  Si  un  devise  tenre  de  que  il  n'ett  p«8  wM,  A  apret,  il  purebase 
la  terre,  le  devise  est  bon.' "— JVote  by  the  Reporter, 

X  "  Mem, — Perkins  does  not  dte  Fitaherbert's  Ao^.  Brtft.  who  was  his  ootemporary 
at  least,  if  not  his  Junior,  and  published  his  book  in  1534,  but  the  Nat,  Brev.  with  its 
additions;  which  means  the  old  Nat.  Bree,  which  has  additioos  printed  at  the  end  of 
each  writ;  and,  in  the  additions  to  the  writ  Ex  gravi  Quereld,  has  (as  Perkins  says) 
phuor$  bomt  eatet  eoneermmte  devisetj  the  last  of  which  lays  down  the  same  rule  con- 
cerning the  devise  of  a  joint^tenant,  as  is  ui  Littleton.  And  in  very  old  writers  nothing 
is  more,  common,  than  to  hiy  down  with  great  solemnity,  what  we  now  look  upon  as 
first  principles,  bat  which  then  perhaps  were  not  thoroughly  known  or  established."— 
Nate  by  the  Reperter, 

VOL.  I.  C  C 
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Swm       jointure  ean  relate  baeki  SO  as  to  Bubitantkte  a  bad.wS.  *Ko 
«.  can  devise  what  he  has  not.  The  form  of  pleading  a  will  shews 

RoBKHTg.  ^^^  "That  a  man  was  seised  of  such  and  such  hmds,  and  be- 
faig  so  seisedi  he  made  his  last  will,  &e/'  The  will  coidd  not 
operate  upon  these  land£(  upon  another  aecount  ^  He  describes 
mm  as  tne  lands  wUch  he  holds  in  jointure  with  his  sister. 
But  he  did  not  hold  these  lands  m  jointure  at  the  time  of  hfa 

Pastea  was  delivc^  to  the  plaintiff  (</). 

(iQ  !>««▼'  Tmtkkitut^  SM.aS.lS9,  foOed  tkadl«rorkatmi-SBcea»Mii«kaiid 

oee.  IfoneJoint-foimtteisriMuidielk  support  by  itladflalliB  fait«eM«ftte  kw- 

bis  moiety,  and  diet  MbncbedaedifCB-  gifaMei  Co.  Lk.  US  «. 
nUedi  yet  the  deed  bdng  afterwtids  en- 


Thb  King  v,  Bbaton. 

Pardon  by  sign   DePENDANT  was  convicted  on  an  mdietment  for  a  Tiolenf 

^^STtSi  assault  on  Mr.  Owens,  the  Secondary  of  this  Court,  and  had 

nade  use  o£      judgment  Some  months  a^o  to  pay  a  fine  of  50/«,  to  be  impri* 

Soned  for  two  years,  and  gire  security  for  five  years  longer. 

Afterwards,  at  At  desire  of  the  prosecutor,  and  for  that  the 

defendant  was  poor,  had  a  wife  and  five  children,  and  beidsr  « 

cooper  could  not  exercise  his  trade  in  prison,  the  Kin^,  by  let* 

ters  under  his  sign  manual  directed  to  the  Judges  •£  this  Court, 

signified,  that  it  was  his  royal  pleasure  to  remit  the  fine  and 

Imprisonment,  and  willed  them  to  give  the  necessary  directloiis 

accordingly.    And  how  MortoH  moved  to  bring  tlie  defendant 

tip  to  take  the  benefit  of  this  sign  malraal. 

Lord  M ANsi^iBLi),  C.  J. — ^The  defendant  has  been  HI  ad* 
inlsed.  He  should  have  procured  a  Privv  Seal  to  bail  him  iii 
order  to  plead  his  pardon,  which,  it  should  be  suggested,  the 
King  intends  to  grant,  in  die  nature  of  a  circuit  pardon  («)• 

'*  N,  B.  It  seems  the  method  of  pardoning  upon  the  circuit 
**  (and  at  the  Old  Bailey,  as  it  was  said  by  E^^  Recorder  oS 
"  London)  is  this*  A  sign  manual  issues,  sigmfying  die  King's 
*'  ihtention  of  either  an  absolute  or  conditional  pai^on,  and  dk 
**  rectmg  the  Justices  of  gaol  delivery  to  baiil  tne  prisoner,  in 
"  order  to  appear  and  plead  the  next  general  pardon  that  shsU 
come  out;  which  they  do  accordingly,  taking  his  recogni- 
"  zance  to  perform  the  conditions  of  the  pardon,  if  any.** 
[  ♦  480  ]  •  But  by  Lord  MANSFiELn,  C.  J. — ^We  can  do  nothing  upon 
this  mm  manual;  which  imports  to  be  a  pardon  in  itsen,  and 
should  therefore  have  been  under  the  Great  Seal(/). 

(«)  4  Bla.  CmMm.  4SS.  tkm  (P.  a.  8)t  Boe.abr.aBd  Cook  Uiy. 

(/)  SeetheforaaiofdiartenofrwdoD  AmImi.  At  to  wliett  eemiif  «lio  poriod  of 

la  ItegUtnm  Br§9bm,  fiK  SOS,  fto.    Sodi  tmiipottatkm  ihaU  opciate  aa  a  podoo, 

ptitloa,ifploodcd,iiiustbeaterredto  bo  aeo  INrfloe*  t.  Doddt,  S  B.  a  A.  S5S  ]  add 

tt&dortbe  arcatieal!  BuMt.  TU»,  I  Bol  m  rn  An  nflt^rt  nf  thi  rim  manml  iMidM 


««  - 


iiiidortbesMitieal;  BuBt.lUi,  I  Boib     oi  toiha  oS^of  thoiisni , , 

ap.  IfSi  OottLDIs.  JVrdMi(H>    Yet     toe  A.  t.  dftflcr,  p«f,  997.  By  S  O.  4»  a 


h  MM,  It  woBid  bo  iiiflldeiit  t»  afer,     S5,a.  1,  In  catcaorftcapaidoao  tin  fh^ 
2<|^wat  under  the  Kiag'tM.lsf  Gnat     ■onof's  dlidiafBa,  and  in  caMO  oC  (      " 
Mi)^t.rai.iii^4t.R.ftSS,n.(a).     doad  patdoai  tko  parfermaoMoCth 


— - .  — ~  w.  «  •<■—••«  ^  ••  -M  www,  u.  \m^,  HooBi  nnNnis  um  mnwrntumuBmog  i 
«  u  ?^«'''**^»  iM  a  iMt  SSS;  ditloa,  diaU  hava  clM  aObcc  oT  a 
S  Hawk.  P.  C.  c.  37 ;  Vin.  Abr.  Prer^fa^     under  the  Great  SeaL 
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AfterwardBy  a  new  aign  mttiaal  wag  prociired  in  TmSiva 

'*Wherea8t&c«  (stating  the  iMdiiceiiieiit»afoi«8aid)  BBAtoii. 

*^  by  signify  ota  intentioii  of  granting  to  die  said  ^-—  Beatotf  <  ^  '  * 
**  our  most  gracious  pardoDy  so  fiur  as  xektes  to  the  said  fine 
^^  and  iflaprisonment,  aponhki  giving  security  for  [his}  good  he* 
**  ha^ur  for  ftre  years  aceorcung  to  the  jud|;meiit  ot  out  said 
^  Court,  and  entering  into  sufficient  recogmzanoe  for  Us  ap- 
^  pearance  in  the  said  Court  of  King's  Bench,  and  pleading 
*'  our  said  pardon  for  his  said  offence,  when  thereto  requned* 
*'  Our  wiB  and  pleasure  Aercfore  is,  that  you  take  due  notice 
^  thereof,  and  gire  the  necessary  directions  aocordincly.** 

Thn  was  afiowed  by  die  Court,  and  a  rule  granted  to  bring 
up  the  defendant;  who,  on  a  subsequent  day,  was  brought  up 
aaM  discharged,  upon  giving^  bail  for  die  purposes  afosesaid. 

Mylogk  fli  Salammb. 

Si  as  Ban.  1564. 

ACTION  of  trespass  and  fake  imprisonmenL    The  nhdntiff  Venae  ehn^ed 
was  a  shew-man,  and  had  painted  a  mare  to  resemble  the  ^^"^^^ 
Queen's  zebra,  which  mare,  when  examined  and  the  trick  dis-  ^^!^^|S' 
covered,  was  found  to  be  like  a  mare  which  had  been  stolen  sppreheniUm  ef 
from  the  defendant.    Whereupon  the  defendant  took  up  the  •p«rfiritrtaL 

Elaintiff  on  suspicion  of  felony,  and  after  being  detained  two 
ours,  the  suspicion  being  31  foimded,  the  plaintiff  was  set  at 
liberty.  And  for  this  confinement  Ae  action  was  brought  in 
the  Mayor's  Court  at  Chester,  where  the  jury  found  a  verdict 
for  the  plaintiff  with  80/.  damages,  which  was  set  aside  last 
Term  as  bdng  excessive,  and  a  new  trial  granted.  And  now 
the  Aitamey-Crenerai  and  Jones  moved  to  change  the  venue 
firons  die  city  to  the  county  of  Chester  (^r)  upon  i^davits,  that 
there  was  a  subscription  carried  on  among  the  citizens  of  Ches- 
ter to  maintain  this  action,  Saladine  being  very  unpopular  there ; 
that  creat  rejoicings  were  made  upon  the  verdicrs  bdng  ob^ 
tainea ;  and  public  declarations  made,  that,  though  this  verdict 
was  set  aside,  equal  damages  would  ^be  ^ven  on  another;  so  r  •431  1 
that  it  was  sworn,  it  was  apprehended  an  indifferent  trial  could 
not  be  had  in  the  city.  And  it  appeared  on  the  Recorder's 
report,  who  tried  the  cause,  that  one  of  the  mtnesses  had  de- 
clared, that  when  Saladine  carried  Mylock  before  the  justices 
upon  die  original  complaint,  he  forbore  to  give  evidence  in  his 
favour  for  fear  of  offending  the  citiaens  of  Chester. 

C^yUm  and  Halt  shewed  for  cause,  tibat  the  city  of  Chester 
contained  seven  hundred  fireemen,  among  whom  were  many 
neople  of  fortune,  all  of  whom  could  not  be  sunnosed  preju- 
diced. That  the  defendant  m^ht  have  hia  lawful  challenges 
againat  any  prejudiced  jurors.  They  cited  the  case  of  the  Ktfi 
against  ItarTis\h\  Trinity  Term,  8  Geo.  ^,  and  denied,  by  i  " 
davit,  any  subscription  to  support  this  action. 

igi  AltlioitfiiCliedlin  kacooa^  pe-     UlSt  it.  t.  SCiCvy  i9lf»T  T.  B.  7Ut 
la£e{  mf  Oobny  f.PMbwl,  8  Ld.  iUym,     PHob  t.  GHgUh,  1  WUi.  SXS. 

(*)  AnH,  S78. 
C  CS 
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Mtlock       :   Lord  MAN9FIBLi>9  C.  J. — I  have  no  doubt  of  tbe  propriety 
g^^  ^  of  chan^g  the  Tenue,  where  an  uidifierent  trial  cannot  be  had, 

ALABiwE.  ^^^  ^^  ^^  power  of  this  Court  to  change  it,  when  such  a  case 
appears*  A  juror  should  be  as  white  paper,  and  know  neither 
pUuntiff  nor  defendant,  but  judge  of  the  issue  merely  as  an  ab- 
stract proposition  upon  the  evidence  produced  before  him.  He 
should  be  superior  even  to  a  suspicion  of  jiartiality.  Upon  the 
motion  for  a  new  trial,  we  were  all  clear  from  the  Recorder's 
report,  which  was  as  sensible  and  good  a  one  as  ever  was  made 
to  this  Court,  that  the  verdict  was  against  the  weight  of  evi- 
dence, and  that  there  had  been  a  popular  run  against  the  de« 
fendant.  If  the  prejudice  be  general,  though  not  universal,  it 
is  sufficient  to  warrant  this  rule.  It  is  impossible  for  the  defend- 
ant to  come  at  particular  facts,  so  as  to  form  a  case  for  a  l^;al 
challenge.  Here  is  no  universal  accusation  of  the  citizens  of 
Chester;  only  a  well-grounded  apprehension  of  dancer  artsuur 
from  the  general  prejudice.  The  subscrintion  indeed  is  denied 
in  terms,  but  elusively.  It  b  not  denied  mat  contributioiiB  were 
made;  perhaps  without  any  formal  subscription.  The  oppo* 
ntion  made  to  this  motion,  and  the  struggle  against  it,  are  suf- 
ficient to  shew  that  the  plaintiff  thinks  he  shw  have  an  undue 
[  ^482  ]  advantage.  Other*wise  there  b  not  an  iota  difference,  wh^ 
ther  he  tries  it  in  the  city  or  the  county.  The  town  b  the 
same,  the  time  the  same,  the  expence  exactly  the  same. 

WiLMOT,  J. — If  I  were  otherwise  dubious,  the  struggle  would 
determine  me.  In  criminal  cases,  where  the  question  was  local, 
there  have  been  frequent  motions  to  change  the  place  of  trial, 
as  in  the  Gloucester  Case  and  others.  And  they  were  denied 
upon  the  ground  of  locality.  But  I  have  always  lamented  that 
it  could  not  be  done;  for  I  know  by  experience,  that  justice 
can  seldom  be  had  witiiin  these  limited  jurisdictions.  In  the 
former  trial  the  damages  were  outrageous,  which  b  an  evident 
argument  of  preiudice. 

Yates,  J.,  of  the  same  opinion.  The  great  difference  be- 
tween thb  case  and  those  of  Gloucester  and  Nottingham,  b,  that 
here  the  action  b  of  a  transitory,  there  it  was  of  a  local  nature. 

Rule  made  absolute. 


HaRKER  r.  BiRKBECK. 
iS*.  C.  8  Burr.  1556. 

^i^'il^ne  A-CTION  on  the  case.  The  plamliff  declares  on  an  exchi- 
iir  incRMdiing  si^^  liberty  to  dig  for  lead  ore  '*in  the  place  where:*"  but  that 
OB  ft  iMd-mliie;  the  defendant  dug  in  the  same  place,  and  took  away  ore  to  the 


SffhS^S?'  ^^^^  of  2000/.  to  the  plaintiff's  damage.   On  the  general  issue 

pertyin  theaoU  pleaded,  at  the  trial  a  special  case  was  reserved;  statins,  that 

ftbove  thft  mine,  one  Mrs.  More,  who  had  no  riffht  in  the  soil,  was  entided  by 

S^rfdkriilS"'  *®**®  ^^™  ^®  Crown  to  the  sole  right  of  raising  lead  in  such 

"WW-     ^  dbtrict,  and  did,  hy  writmg  without  any  stamp,  let  and  set  to 

die  plaintiff  all  her  nsht  of  digging  for  lead  ore  therein.     And 

faannqpon,  the  fact  of  the  defendant's  intrusion  being  proved. 
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twQ  cmestions  were  reserved  for  the  judgmeixt  of  the  Court;       Uaube 
Ist.  Whether,  for  this  mjuryi  an  action  on  the  case  will  lie,  or     .    ** 
an  action  of  trespass  only.    2dly.  Whether  this  writing,  with-  ''*°''  - 

out  stamp,  could  be  given  in  evidence. 

*On  the  argument  there  were  cited  for  the  defendant,  on  [    ^48S    ] 
the  second  question,  the  Cases  of  HaU  and  Daunu^  coram 
Lord  Hardwtckey  where  it  was  held,,  that  an  agreement  to  let 
for  seven  years  could  not  be  given  in  evidence,  without  being 
stamped;  and  Moor  and  Evelyn^  coram  Lord  Raymond,  S.  P. 

Lord  Mansfield,  C.  J. — Upon  the  first  question,  it  is  cleac 
that  Mrs.  More  had  the  possession  of  the  mine,  that  ishe  meant 
to  transfer  it  over,  and  actually  did  transfer  it.  The  mjury 
done  to  that  possession  is  clearly  a  trespass;  and  therefore!  the 
only  proper  action  is  that  of  trespass,  which  is  a  possessory, 
action,  and  may  be  maintained  against  a  wrong-doer,  even  by 
a  ceftuy  que  trust  in  possession.  Whatever  therefore  tins, 
writing  be,  it  might  (if  properly  authenticated)  be  given  in  evi^ 
dence,  to  support  an  action  of  trespass.  What  it  is,  is  difficult, 
to  say.  If  a.  lease,  it  ought  certainly  to  be  stamped,  undelr  the 
words  of  the  statute  (i),  '*  indenture,  lease,  or  deed.'*  But  it  is 
not  a  lease,  for.  it  parts  with  the  whole  interest  derived  from  the 
Crown;,  neither  does  it  seem  to  be  an  assimment  of  that  in- 
terest for  want  of  legal  form.  It  seems  ratiier  an  agreement 
for  an  assigment,  and  tiU  that  agreement  is  executed,  it  ope-, 
rates  only  as  a  declaration  of  trust.  The  legal  properly  there- 
fore remains  in  Mrs.  More;  but  the  plaintiff  is  ccMtup  que  trust 
in  possession,  and  therefore  wais  entitled  to  attraction  of  tres-. 
pa9s,  and  no  other,  for  the  present  injury.  We  are  all  of  tbii 
opinion.    So  there  must  be 

Judgment  for  the  djsfendant  (i). 

(0  Stanpi  «M  DOW  Kgidated  by  55  G.  8,  v.  Paat,  \  But,  344.  See  Bm.  AJht..  Tnt^ 

C.184:  and  tee  Baxter  v.  Br&unu,  poti,  pau(C)  Z,  and  Wtttomy.Maereth,  8  Burr. 

978.  1884 ;  CIrof 5y  v.  Wadtworih,  6  East^  60S. 

(*}  Guy  T.  HoU,  S  Stra.  1888.  aee.  But  Ctue,  and  not  Tmpats^  is  the  proper 

<*  Treipats  is  a  poeiOHory  action,  founded  remedy,  where  the  plaintiff  haa  not  the 

merely  on  the  poeaeision,  and  It  is  not  at  ezduttTe  poeeetabn,  as  finr  disturbance  in 

all  necessary  that  the  right  should  come  the  ei^yment  of  a  pew ;  lor  the  possession 

in  question  i'VjMT  WUlUf  C.  J.,  hi  Lam-  of  the  churdi  is  in  the  parson;  Stodu  v* 

fer#  T.  iSSfrvelAsr,  WOlas,  88L    8o,onein  Bootib,  1  T.R.428:  so,lbr  ii^uries  to  the 

poesesdouofglebe  land  under  a  void  lease  rerer^onary  faiterest;  /ufsr  t.  G^firdt 

may  jet  mahitain  trespass  upon  his  pos-  4  Burr.  8141;   Bac.  Abr.  Jeihrn  am  ikt 

sesdon  agafaist  a  wrong-doer.    Lord  JTt-  Cass,  (A);  Con.  Dig.  ildisiH  ^c  Nmt- 

njfom: — "Any  possession  is  a  legal  pos-  aoMt,  (B). 
session  against  a  wrong- doer;"  GnUum 


Francis  r.  Wyatt. 

A  C.  3  Burr.  1498. 

Replevin,  for  taking  a  four-wheeled  carriage  of  the  a  carriage 
plaintiffi    Defendant  avows  the  taking  as  a  distress  for  75/.  J*"**^ !? 
rent  due  from  Matthew  Wilkinson,  the  defendant's  tenant  of  til'^^bUte 
the  coach-house  in  which  the  same  was  taken.     To  which  mitbyiha 
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nuirett     ATowry  die  plamliff  pfeftds,  that  the  mM  comA^h»09t  tt|naoel 

j^  of  certam  eonoinoii  oeach-houses  and  BtaUes  occupied  by  the 

^^  '  ■  said  Matdieir,  in  his  irasineBsof  a  common  and  pnMic  ^titeiy 

ienor  of  the       stable-keeper;  and  that  die  plasidirs  earriace  was  ataadbig  at 

r^l!^    1  ^^^  ^^  ^^^  distrained  by  the  defendant*    To  diis  die 

L      ^^    J  defendant  demurs,  and  the  plaindff  jcins  in  demoiwr*    Hie 

case  was  argned  last  Term,  by  JMatnew,  Serjeant^  far  die  dk" 

fendont,  and  AM^mtt  far  the  phiistiff ;  and  now 

Blackwione,  far  defendast,  argued,  that  no  pvoMotinn  eonld 
be  daaned  fer  this  carriage,  Ist,  Unless  diese  ^oach-hounes 
were esmridered  m  die  nature  of  eonanon  inns;  or,  Sdiy,  Ih^ 
less  it  is  for  the  pubtie  convenienee  «nd  necessary  advance* 
ment  of  trade  to  protect  it  in  a  li^ry  yard.  Ist,  That  Aey 
are  not  in  the  nature  -of  a  common  inn,  thong|i  called  in  die 
pleadmgs  common  and  pnblic  coaeh-honses;  sinee  the  v^^-^ 
of  diem  vsmrt  bmmd  to  take  in  horses  ;and  ooniages,  any 
dian  die  master  of  a  public  boasdingnwdiool  iabound  to  n 
afl  boarders,  or  a  common  brewer  to  mtve  ^aHoustonneau  Tlnft 
die  right  of  putting  up  horses  and  damages  in  the  one  arises 
from  ffAvBte  contract;  in  the  odier  froni  andvorify  of  ]b,w\ 
which  is  die  ground  of  the  protection  extended  to  those  housmi 
by  law.  Bro*  Disttess,  57;  1  Roll.  Abr.  668,  pi  lA^  Co.  Litt. 
47  a*  For  it  wonld  be  «bsurd,  to  ^v«  ae  a  riglit  to  put  my 
hones,  &c.  into  the  stables,  and  at  the  same  time  pve  diia 
lessorof  die  bouse  a  power  to  take  thmn  out.  T%js  di^incdon 
between  die  private  contract  of  the  parties  and  die  eenexal 
authority  of  laW)  is*  wareanted  by  dn  Case  of  the  2foslvfar, 
YeW.  66(/).  2dly.  Wheve  g(k>ds,  &c.  acre  jvivaeged  feom  ne- 
cessity or  public  convenience;  it  is,  where  it  would  be  quite 
impractioame  or  highly  nscommodious  to  dispose  of  or  manu- 
facture die  ^oods  at  home.  So,  com  sent  to  a  mill  or  amarket^ 
clodi  to  a  tiulor's,  stulFto  a  dyer's,  ^c.  are  protected  from  any 
distress ;  and  had  the  plaintiff's  carriage  been  sent  to  a  coachr 
maker's  to  be  repaired,  it  mi^t,  for  tbe  time,  haire  been  pri- 
vileged; btft  no  such  necessity  here.  By  hiring  die  coadi- 
house  (whether  "by  the  week,  the  quarter,  or  die  year)  he  be- 
comes an  undertenant,  and  must  he  liable  to  the  laadkmdW 
distress,  as  much  as  a  man  who  bires  an  unfurnished  room  inu 
[  485  J  lodgii\g-*hou8e.  Else  the  Undlordmkht  be  defeated  of  diat 
summary  remedy  which  the  law  allowshim  by  <^.pri^Mite  con* 
tract  of  his  tenant  with  a  stnmger. 

Clayton^  for  the  plaintiff,  argued  that  many  things  are  nri- 
vileged  from  distress,  on  the  score  of  public  convenience:  tnat 
this  was  a  nublic  livery  stable,  which  are  of  great  utility  to  the 
public;  and  if  horses  and  carriages  are  not  privileged  therdn. 
It  will  put  an  end  to  that  branch  of  commerce*  ^d  he  cited 
the  cases  of  goods  resorting  to  a  fair  or  market;  the  horse 
bringing  them;  garments  at  a  tailor's;  wool  sent  to  be  smmi; 
goods  sent  by  a  carrier,  or  left  at  a  common  wharf;  al  wiuch 

(I)  Seeiiln  YwH  w.  Gnmmgh,  S  Lord  Ri^Fm.  8S6,  1 8tfk»SS6. 


ue  ftis^Upd  from  distress:  7  Ht  7,  f ;  Noy.  18;  itts.  Abr*      fmsch 
Distress;  Co.  Litt.  47  a;  Cro.  Eliz.  646,  64©;  jSaft.  840(iii).        ^^J^^ 

Lwrd  Mansfield,  €•  J* — Whatever  may  be  ih»  law  of  this  ^  ,,.  .y,.*  y 
case,  it  is  worth  the  defendant's  while  to  consider  the  eooa^^ 

Juenees  of  ta]qng  soch  a  distress,  which  will  ruin  his  estate., 
'or  if  it  should  be  determSned,  that  carriages  and  h<H!ies 
standiog  at  livery  are  liable  to  be  distrained  by  die  lessor  for 
rent,  the  Kvery  stables  will  all  he  deserted  and  undone;  for  Wk 
prudent  man  will  make  himself  liable  to  such  a  haaard.  There* 
fore  let  this  case  stand  over  for  farther  argument,  and  let  the 
defendant  in  the  mean  time  seriously  consider,  how  fiur  in  pru>- 
dence  he  otu^t  to  press  the  question* 

Afterwards,  in  I^aster  Term,  1766, 6  Geo.  S,  the  defendaoi 
raoi?ed  for  judgment,  and  judgoient  was  jpven  for  hua,  upon 
the  ground  of  its  being  part  of  the  peonts  of  the  premisses; 
which  difltinguishes  it  from  the  case  of  goods  sent  to  be  mamir 
£u:tured,  .&c«(n). 


(m)  la^^kflMBls  of  tndc  awyriiiliya,  Mthoriites  wwe  refinrmd  to,  it  ««■  4#^ 

if  they  be  in  aetnal  use  at  the  time,  or  if  6dtd,  that  goods  of  tbe  principal  hi  the 

there  be  any  other  tuQdent  distress;  hands  of  his  factor  are  not  dif&ainable ;. 

▼.  Sfarfo/ip,  Wllks,  ite,  where  IMteM  t.  fton,  S  firad.  A  B.  75;  S  a. 


thiaa«|JeatM|iiUy  disqassed.    &P./kr-  Mo.  S43.    See  also  CUirke  ^r.  Gofkvth, 

tony.  FuUmer,  4T.iL5S5:  there  Lord  SB.ldo.491;  CZoriirf  t.  Cofoer/,  3  B.  Mo. 

JCmyoiiy  C.  J.,  said,— ^  We  may  lay  it  96;  Peaeoeke  t.  PmrvU,  3  Brod.  ft  B.  S68 ;. 

down  aa a  general  propoaklon,  Aat  atthis  5  B.  Mo.  79;   Com.  iMg.  IKslms,  (C) ;  ' 

lime  aU mowafcledialtflM  «m distndnahl^  Tin.  Abr.  M  (I);  Bac;  Abr.  M  (B). 

whatOTer  may  Juve  been  said  in  ancient  (a)  Lord  J^aqfon  said,  obsenriott  ppoa 

times  to  i^estndn  the  distress  to  those  things  tliSs  case,  that  &e  qn^lSon  was^  wbedier 

wfaidi  partook  of  the  profils  of  the  soiL  «  Uvcry  stable  %ad  <he  same  privilege  as- 

But  to  tins  generd  paqposidon  iheve  are  acommon  Inn,  ap  as  to  prolcot  ^  cpniads 

several  exceptions:  same  things  are  ex-  standing  .at  livery;   ^nd  that  the  Couct 

empt  from  being  distrained,  on  aoooont  of  thought  that  the  same  reason  did  not  exist 

the  place,  and  othen  on  acoonnt  «f  <he  In  both  cases,  and  ihcvsfinic  diat  the  psi- 

things  themselves."    h  hone  cannot  ha  vilcge  of  riie  common  inn  should  not  be 

distrained  damage  feammt,  if  there  is  a  extended  to  a  livery  stable;  4  T.  E.  #67. 

rider  vpon  him ;  Storep  v.  JSo^mjoii,  6  T.  This  seems  Co  be  the  true  ground* 
R.188.    Aad4n«4ale€aae,9rheie^4he 


Orant  !?•  Vauohan. 

3.  a,  8Bunr.lM6, 

Dependant,  the  eSd  October,  1T63,  drew  n  bUkm  Bim  payable 
Load/on  en  Bir  Chades  AmU  e^d  Co.  f(V  701.  payabk  to  aiim  ^^J^^^^^ 
Fortune  or  beaver,  which  be  genre  <to  Mr.  Bipiell,  the  8bip4i  ^SerUUsof * 
husbandi  wbo  lost  it.    It  was  found  by  a  person  iinHuM>wii9  exchange. 
who,  on  the  S5th  of  October,  paid  it  to  the  idaintiff,  a  jpnocer,  [    *486    ] 
in  Poftsmouth,fcNr  apazoeiof  teas,  and  took  we  change,  having 
fiiMt  made  anqoiry  and  found  thatthe  dsawer was  arespoosihlt 
peHon.  In  the  mean  tine  Vaiu^ian  directed  Sir  duries  AsgS 
to  stop  pa^ymeot  of  this  byi,  whidi  psoduced  this  actioor(o),  ^in 
which  a  spemid  jury  «f  merchants  atChtidhall  found  a  iserdiot 

(o)  It  uppeanfrom  |he  report  in  3  Bunr.     exchaoge ;  the  other,  an  Mehiia/hft  j^- 
1517,  that  there  were  two  counts  in  the     sawpiK  tat  iponey.had  and  reoebed. 
dechuratioB ;  one,  «pan  an  inland  biH  of 
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Grant       for  the  defendant.  And  now  Norton^  Attorney-Generid,  movedl 
-.    ••  for  a  new  trial. 

Lord  Mansfield,  who  tried  it,  reported  that  he  left  two 


questions  to  the  jury, — 1.  Whether  the  plaintiff  came  by  the 
note,  bond  fide^  for  a  valuable  consideration ;  as  to  which 
there  was  no  dispute; — S.  Whether,  in  the  course  of  trade, 
such  draughts,  payable  to  bearer,  were  usually  negotiated  from 
hand  to  hand,  l^^o  evidence  was  given  to  found  diis  verdict 
upT)n,  or  to  shew  a  distinction  between  this  and  other  biDs  of 
exchange. 

Morton^  Eyrcy  and  Wallace^  for  defendant,  insisted,  that 
the  plaintiff  had  been  incautious  in  taking  a  draught  drawn  in 
London  on  a  banker  there,  which,  in  the  course  of  trade, 
ought  to  be  tendered  immediately  for  payment;  at  the  distance 
of  three  days,  in  a  distant  country.  That  the  ordj  question  is, 
upon  which  of  two  innocent  men  the  loss  must  rail;  and  then 
the  incaution  of  the  plaintiff  wiU  turn  the  balance  against  him. 
That  this  note  is  no  bill  of  exchange,  but  merely  an  authority 
for  the  ship's  husband  to  receive  the  money.  That  draughts 
payable  to  bearer  are  not  intended  to  be  negotiable. — They 
differ  from  other  bijUs,  in  that  they  are  always  tendered  for 
payment,  and  not  for  acceptance;  no  days  of  grace  being 
allowed  thereon:  and  that  no  contract  arises  between  the 
drawer  and  the  casual  bearer  of  such  a  bill,  as  there  does  in 
case  of  notes  of  hand  or  bankers'  notes  payable  to  bearer,  for 
which  a  valhable  consideration  is  always  supposed  to  be  given. 
And  they  relied  on  Horion  and  Coggs,  S  Lev.  299;  Uadms 
and  Steward^  Salk.  1^;  Morris  and  Lee^  Lord  Raym.  ISS?; 
that  the  draught  must  be  payable  to  order  to  make  it  nego- 
tiable, and  not  to  bearer  only.  So  too.  Clerk  and  Martin^  Lord 
Raym.  758,  and  Nicholson  and  Sedgwick,  Ibid.  180. 
[  ♦487  ]  ♦Lord  Mansfield,  C.  J. — I  shau  always  be  more  happy^  in 
acknowledging  an  error  and  correcting  it,  than  in  maintaming 
and  persisting  in  it.  I  therefore,  with  great  pleasure,  take  this 
opportunity  to  declare,  that  I  am  now  convinced  I  mistocA  in 
the  directions  I  gave  to  the  jury;  as  the  case  came  on  by  sur- 
prise, and  I  had  no  time  to  consider  it  fiiUy.  Upon  general 
principles  I  was  struck,  and  continue  still  of  the  same  opinion, 
that  smce  millions  of  property  are  vested  in  this  kind  of  bills, 
it  is  umust  not  to  put  them  upon  the  same  footing  as  common 
bills  of  exchange.  When  I  left  this  matter  to  the  jury,  I  did 
think,  that  I  had  only  left  a  plain  fact,  as  clear  as  whether  there 
be  such  a  thing  as  the  Bank  of  England.  But  I  ought  not  to 
have  left  it  on  the  iGooting  of  the  usage,  it  being  a  question  of 
law  only,  whether  such  biUs  are  or  are  not  negotiable:  and 
this  question,  perhaps,  the  jury  understood  to  be  left  to  diem, 
whereas  I  only  meant  to  leave  it  thus:  "  Whether  in  feet  such 
bills  had  usually  been  negotiated.*'  I  think  (upon  Ae  merit^ 
all  the  cases  in  King  Wifliam's  time  are  foun^d  on  mistaken 
principles.  The  first  struggle  of  the  merchants  (which  made 
liolt  so  angry  with  them,  Ld.  Raym.  758),  to  make  inland  biDs 
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of  exchange  in  the  nature  of  spedahieB,  and  to  declare  upon       CtauuiT 
them  as  such,  was  certamly  wrong  on  their  parts;  as  it  was  ad«     ^  ^i^mjou 
mittedy  they  might  declare  on  general  imdebUahu  oMiumpnit  -    ^  ^ 
and  give  these  bills  in  evidence.    But  the  reasons  givoi  by  the 
Judges,  why  no  action  can  be  brought  by  the  holder  of  such  a 
bill,  payable  to  bearer,  are  equally  ^-founded.   First,  it  is  said^ 
they  were  never  intended  to  be  negotiable:  Cufus  eoMirarimm 
est  vermm.    For  when  payable  **  to  A.  B.  or  bearer,"  they  are 
clearly  intended  to  be  transferred  in  the  most  easy  manner, 
even  without  indorsement.    Also,  it  is  said,  that  dangers  will 
arise,  if,  upon  a  casual  loss,  the  finder  becomes  entitled  (as 
bearer)  to  maintain  his  action  for  it     But  the  bearer  must 
shew  it  came  *to  him,  band  fide,  upon  valuable  consideration:  [    *488    ] 
And  then  there  is  no  more  danger  here  than  in  losing  an  in- 
dorsed bill  of  exchange  made  payable  to  A.  B.  or  order.    It  is 
also  said,  that  the  action  might  be  brought  in  the  name  of  the 
person  to  whom  it  b  first  payable.     In  this  very  case  it  could 
not.     Can  an  action  be  brought  in  the  name  of  ship  Fortune? 
Many  bills  are  payable  to  bearer  only,  without  inserting  any 
person's  name.  And  if  payable  ''  to  A.  B.  or  bearer,'*  A.  B.  may 
not  be  found,  may  refuse  to  lend  his  name,  may  release,  may 
become  bankrupt,  &c.  which  would  put  the  bearer's  property 
on  a  very  precarious  footing.     Besides  this  would  be  giving  a 
third  person  (the  drawee)  an  option,  whether  he  will  pay  it  to 
the  bearer  or  no,  which  may  oe  abused  to  unjust  or  corrupt 
purposes.    In  Hinion's  Case,  S  Show.  335,  in  the  latter  end  of 
Charles  the  Second's  time,  it  b  taken  for  granted,  that  such 
bills  are  recoverable  by  the  bearer,  if  he  comes  to  ihemband 
fide.    To  thb  succeeded  all  the  cases  in  King  William's  time, 
which  adopted'  the  other  erroneous  principle;  and  in  all  these 
there  b  great  confusion;  for,  without  searching  the  record,  one 
cannot  tfell,  whether  they  arose  upon  promissory  notes,  or  in- 
land biUs  of  exchange.    Yet  in  equity  (2  Freenu  £58  (f»)),  it 
was  even  then  held,  that  a  bill  payable  ''  to  A.  or  bearer"  was 
like  so  much  money  paid :  whatever  transactions  may  be  between 
A.  and  the  drawer  of  the  Inll,  the  bearer  shall  have  hb  whole 
money.    And,  in  Salkeld,  1S6,  HoU  held,  that  if  a  bank  note 
be  lost,  payable  to  A.  or  bearer,  and  a  stranger,  who  finds  it, 
transfers  it  to  C.  for  good  consideration,  trover  will  not  lie 
against  C. ;  because,  by  the  course  of  trade,  there  b  a  property 
in  the  assignee  or  bearer.     The  statute,  8  &  4  Ann.  c.  9,  sub- 
sequent to  these  cases,  was  ma^e  to  put  promissory  notes,  in  all 
respects,  upon  the  same  footing  as  inland  bills  of  exchange. 
The  statute  expressly  provides  for  notes  payable  to  bearer ; 
and  therefore  it  may  reasonably  be  construed  to  suppose,  that 
such  was  the  law  for  bilb  abo;  for  else  it  would  make  a  pro* 
missory  note  more  negotiable  than  a  bill  of  exchange.    There 
has  since  been  no  doubt,  but  that  actions  may  be  brought  by 
bearers  of  such  promissory  notes  against  the  draw^ers.    In  a  [    •ISO    ] 
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latf  Ctm,  MiOer  wad  Race,  a  haak  note,  tboiurli  stolea  oal  of 
the  mail,  yet  being  negotiated  and  ooming  to  me  bealrar  bimi 
JUk^  was  keld  leooverable  (7).  In  Wakuleyvod  CkOdir),  tibe 
defendant  gave  a  ahop  note  to  A.  or  bearer;  A.  loBt  it,  and 
demanded  the  money  at  Quid's.  Tliey  agreed  to  pay,  if  he 
irould  give  diem  aeomty^  that  the  note  should  neyer  be  forth- 
coming to  cfaarce  them.  He  refused,  but  oflfered  a  release, 
being  adyised  waft  no  aetion  could  be  brought  by  bearer  in 
case  A.  released.  They  s^  nefiised,  and  a  bill  was  brought 
to  compel  the  paymoit.  Lord  Hardwicke  dismissed  it,  unless 
A.  woiud  give  security.  It  appeared,  that  in  dieir  hooka  ap 
credit  waa  raised  but  to  bearer.  Bearer  debtor,  and  beafer 
creditor.  No  dher  namomade  use  of  in  entering  this  sort  of 
notour).  As  Ais  is  my  opinion  in  point  of  law,  anil  as  I  unad- 
visedly left  this  point  to  the  jury,  there  must  be  a  new  trid 
upon  the  ground  of  my  misdirection.  And  as  both  parties  are 
innooent  men,  I  think  the  law  durald  dedde  between  dieoi^  and 
not  ieaare  it  to  the  partiality  of  the  drawee  to  pay  whicheyer  he 
likes  best. 

WiLMOT,  J 4 — If  both  are  equal  in  point  of  juslioe,  meliar  at 
eamiUlio  possidentis.  I  know  not  how  any  remedy  can  be  had, 
unless  the  bearer  can  maintain  this  aetion.  The  word  iearer 
is  only  a  description  of  the  person  with  whom  you  oontinct.  A 
name  is  only  a  like  description.  The  contract  b  to  pay  iftie 
bill,  either  to  yon,  or  to  the  person  to  whom  you  shall  dielxisr 
it,  4Mr  to  whom  he  sbaU  deliver  it,  in  iu^mi4mm.  It  is  dear,  dmt 
if  (the  drawee  pays  it,  it  Ss  good  payment;  and  the  case  in 
Shower  is  a'ckar  authority,  that  a  bondJUe  holder  may  le* 
cover.  T^  subsequent  oases  are  iD-founded,  and  strike  at  An 
root  of  credit;  for  if  «nly  the  parson  named  in  the  bifl  nan 
faringtheadioivvhoweidd  ever  take  it  in  payment?  Bk^had 
tfaev  been  wefl  fininded^  the  statute  of  Queen  Anne  iaidoci  ' 
BiUs  <»f  exchange  are  only  promissory  notes  to  pay  such  a  i 
in  case  the  drawee  does  not. 

Ydirrizs,  J. — I  am  dear  that  the  jury  did  wrong.    In  smi 


(e)  1  Jiarr.  453.    Utne  4Mt  plifailW  jratAsoftDirdmilatfaiBAecoiintoyi 

had  leceif  ed  k  fi»r  m  Taluable  opnideni-  Ihey  rended,  on  which  Uve  Innk  del^qied 

tion,  and  witbout  notice  of  Its  having  bem  it :  It  was  held,  that  this  was  miBdent  e«l- 

•Mien;  «p«n  delivering  it  at^ie  bank  ibr  denoe  of  their  pri^  ta  the  <  ~  ~ 


paymeBt,  the  deftodantr  «  cMe  in  the  and  tfaerelbre  that  tiiair  agent  toidd 

banlc,  refbaed  to  pay  or  redeliver  i^  bav-  recover,  although,  after  notice,   \n  \mi 

ing  been  desbed  to  stop  payment  by  the  •  made  payments  for  his  piindpds,  whidi 

person  who  had  lost  it;  upon  wlndi  the  tamed  the  balanoe  in  his  Stvenrt 


plaintiff  btoogfat  trover  and  reoonered.  But  v.  B0A  ofEmgUmd,  18  East,  13%  m^  («}w 
where  trover  was  brought  by  an  agent  of  (r)  1  Yes.  S.  341. 
the  holders  for  a  bank  note,  which  liad  (s)  "  But  upon  4he  second  count,  the 
been  fraudnlendy  obtained  fifom  A.  B.,  who  present  case  is  quite  «lear,  beyond  all  dls> 
liad  aoiuaimed  the  bank  therewith;  and  pats.  tPcr,  undojubtedly,  an  ^Mtian  Sk 
when,  on  its  being  presented  jbt  payment  money  had  and  received  to  the  plaintiff's 
by  such  agent,  wh<^  at  the  desire  of  the  use  may  be  brought  by  the  bondJUe  bearer 
hank,  wivte  to  hb  principals  for  Inferma-  ofa  note  made  payable  to  bearer,  ft  was 
ttoa,  they  would  give  no  further  .account  oertainly  money  received  for  tibe  nae  of  Ihi 
of  it,  but  that  they  had  received  it  from  a  original  advancer  of  it:  and  if  so»  it  isibr  the 
person  of  whom  they  knew  notUng;  and  use  ofthe  person  who  has  the  noteas  bear- 
it  was  further  proved,  that  such  btts  were  m"  p9rUi.Man^fkld,  &C.ZBm.l$n. 


TRnirT  raEM,  i 


m.K.A. 


«W 


&m  ftr  money  lud  and  reoenred,  die  betferi  who  had  ^-pM 
the  nsney,  had  a  right  to  caH  upon  the  danawer  himaeif  vho 
had  reoenredit;  Ward  and  Eptms^  liord  Raym.  928{t). 

Rule  for  new  trial  made  ahaofai^(p). 


putk»  io  the  dttwfng  &e  liiD  Uk^  ae- 
quakited  with  that  diaunttaiioe),  and  tkt 
defendant  had  xeodved  Ihe  Talue  fiopm  a 
aeomd  fadoitMr;  k  was  bold  Ait  #  taatf 
/cfe  haMer  flilgfal  fcoarer  aw  amawit  hi  an 
action  ^ainit  die  dcfindan^  the  acoeptQC« 
on  the  ooiint  fin-  vatnoej  paid  or  money  had 
and  nosNedi  fWHie*  ▼.  BmtrU,  t  T.  IL 
174|  a  P.  y^n  7.  £#Mi«,  Id.  14^  In  a 
dmikr  case  it  was  held,  that  the  faoldar 
ni^t  reoorer  aa  on  a  hiU  payaUe  to  tar- 
ar;  iUMtr.  Gittom,  Id.  4W1;  oonanwd 
hi  D.  P.,  t  H.  Bhu  M»;  &  R  OWa  t. 
EmmtUt  Id.  818.  Bui  then  it  jnost  ha 
shewn,  that  the  acceptor  was  acquainted 
w9di  the  dfTianstance  of  die  payee  ^diy  a 
flctitiBvs  peBMn.  Por  where  tiiat  was  net 
^oved,  Lord  EOmionDay*  hdd,  thatdia 
holder  could  not,  either  as  the  jnere  hearei^ 
or  as  the  Indorsee  of  the  drawer,  who  had 
indoesad  it  in  the  name  ef  <he«clilioM 
payee,  sne  tlie  acceptor  upon  tiie  hills.  If 
liowcTer  the  money  paid  by  the  holder  as 
the  considanidon  for  its  being  faidarsea  t» 
hiB  fet  into  the  hands  if  tfae«aQDeplaiW  the 
liolder  may  ncover  it  hack,  asimoiieylMid 


<<)  Bnt  that  case  was  in  i 
fellows:  One  Fellows  owed  the  plafaitiff 
601,,  wiiich  he  deftlred  the  ddbodant  to 
pay  for  him;  'ihe  defendant  at  the  aanw 
tine  awed  Pdlawa  lOOt  npon  «  note. 
Fellows  indorsed  a  receipt  on  tliat  note  for 
BOL,  as  so  much  money  received  from  the 
defendant:  defendant  then  gavelbe  pfafo- 
tiffa  natefer^eiUL,  diawn  by  A.,  and  pay- 
ahle.to  B.  or  bearer.  A.  became  insolvent 
tlie  neit  day«  and  the  plaintiffthenlnotight 


AndtlM-Osnrt  haldthnt 
lay,-  "  for  when  Iha  ML  was  mdoBKd  on 
Feflows's  lull,  as  so  mn^  actuaRy  paid  by 
liiedefeaaant  to  Fdlows,  Fdiewsdirael- 
h|g  that  anm  to  be  paid  to  the  pliMf^ 
and  tlie  defendant  having  the  money  in  his 
liands,  it  amounts  to  a  receipt  of  so  much 
hy  tibe  defendant  to  the  plaintiff's  use." 
And  see  rofes'f  opaalon  in  8  Buir.  16SII. 
(e)  Wliere  n  ^  «f  exchange  with  n 
hlank  indorsement  has  been  stolen,  and 
afterwards  comes  into  the  poasession  of  nn 
imtoBwit  indorsee,  wotbant  nation  for  a 
▼alnahle  consideration,  he  may  recover 
npon  it  against  the  drawer ;  Ptaeoek  w, 
SiMff,  't  Dong.  638;  or  agalnet  the  ac- 
esiMarj  Iwassa  ▼.  Weaitmf  4  Esp.  58.  ao 
wheien  bUl  was  drawn  by  tlie  defendant 
and  others  upon  the  defendant  alone,  pi^- 
ahk  to  a  ftedtious  person  **  or  order,*'  (all 


and  received;  Bemneti  v.  Pomeff,  1 
130,  180  c;  and  see^GJfeon  v.  Aniler, 
S  H.  Bla.  1S7«  888.  See  atao  ikmom  t. 
Sooitf  1  Camp.  100;  fiset  v.  Manpids  af 
Hea4fon,  1  Camp.  i&74.  Sayley  on  BHIs, 
53,  A«8  (ed«  1818). 


Omms 

eu 
Vauohaii. 


Bkhop  ctf  LmcoLN  aad  WRrrsHs^Aii  «•  Wolpbiutak. 

p.  a  8  Bnnr.  1504. 

iCtfRROR  &om  Ihe  Commoa  Plaas.    la  quare  inmedU,  the  Gnntofanad- 

Slaintiff  WoUentan shews  titbaiidBciainmEluabeAhG*^^  vowsonafierin- 
ir  Nigd  Gresley,  ^nd  Francis  Vincent;  and  tfa^  dim,  by  ^*^,12li 
deed  dated  9  Novembery  1759,  wiiich  he  biims  isto  CoiiTt»  Bvfaigisvoid(«): 
granted  the  adwwsoii  of  the  ndrth  aaediety  of  &reat  Sheepjr»  Bnt  nobpse m- 
com.  lieioester,  to  the  plaintifi;  Edward  Wolferatan,  Us  hriis  SSto^jf^^' 
and  assigns,  and  sets  lorth  the  statute,  21  Hen.  8,  c.  L3(«pi, 
which  enactfi,  ''  That  i£  any  persMv  having  one  benefice  wiili 


(«)  TMs  is  to  be-nnderstoad,  that  the 
grant  is  void  only  as  to  the  prssentotlDn  to 
the  vacant  turn;  and  it  is  so  expressed  in 
A.  C  8  Burr.  1510,  vis.  that  a  grant  of  a 
best  'presentation,  or  nf  an  attyowson'made 
afeer  thadnufch  was  aetnallgrfeilni  nsaant, 
was  a  void  grant,  quoad  the  feUen  vacancy. 
8.  P.  JMT  'Be  Ori^  C.  J.,  hi  Bamii  v. 
Ofo6&,|m<,  1054,  who  says,  alhidhigto 
tlie  marginal  abstract  of  this  case  in  8  Burr., 


that  it  ia  an  inaccuracy  to  say  that  feie 
Court  held  it  was  absolutely  ji  void  0EBnt| 
Gfrcamaseidv.  Bishop  of  Xewisn,^  Taunt 
787,  J  Ifaidi.  898,  nee.  Yet  Lord  Hard- 
wjdire,  C,  te  Grey  ▼•  JSKnAetk,  ftmfal. 
M8,  atya,  4bat  the sale^ nnaawwaBB, 
during  a  vacancy,  is  void  at  common  law. 
(«).8eQt.0.  Bat8ndadto.chnidieB,rtt- 
ndas,  and  daqpais,  angmantudhy  Qoms 
Anne's  boonty,  by  38  Q.  8,  c.  88,  s.  8. 
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Bp.  of  LiHcoLN  '*  core  of  soub  of  the  yearly  value  of  8/.  (x),  should  acoeiil  and 
V.  **  take  any  other  with  cure  of  souls,  and  be  instituted  and  in- 

WoLFEaaTAit.  u  ducted  in  possession  of  the  same ;  diat  then,  immediatdy  after 
"  such  possession  had,  the  first  benefice  should  be  adjud[ged  to 
*'  be  void,  and  that  the  patron  might  present,  as  if  the  incum- 
''  bent  had  died  or  resigned.'*  That  the  said  north  mediety  of 
Great  Sheepy  is  of  the  value  of  SI.  per  annum,  with  cure  of 
souls,  and  that  the  incumbent  thereof  (Thomas  Gresley)  22  De- 
cember, 1759,  accepted  and  took  the  rectory  of  Great  Seale,  in 
the  same  county,  and  afterwards,  viz.  the  said  22  December, 
was  instituted  and  inducted  to  the  same;  whereby  the  said 
north  mediety  of  Qreat  Sheepy  became  vacant;  and  that  h  be- 
longs to  the  said  Edward  Wolferstan  to  present,  but  that  the 
Bishop  and  said  Whitehead  disturb  him,  &c.  The  Bishop  in 
his  plea  disclaims  all  title  but  as  ordinary,  and  confesses  the 
title  and  seisin  in  Elizabeth  Vincent,  Sir  Nigel  Gresley,  and 
Francis  Vincent;  but  says,  that  the  incumbent  Thomas  Gresley, 
on  31  October,  1759,  accepted  the  rectory  of  Seale,  and  was  then 
instituted  to  the  same,  as  by  the  said  Edward  in  his  declaration 
is  alleged;  whereby  the  said  north  mediety  of  Great  Sheepy 
became  vacant,  and  so  remained  for  six  months  (y);  whereupon 
the  right  of  collating  devolved  by  lapse  to  the  said  Bishop, 
as  ordinary.  Wherefore  the  said  Bishop,  aft;er  the  said  six 
months,  coUated  thereto  his  clerk  the  defendant  Whitehead. 

[  *491  ]  ^Whitehead,  in  his  plea,  alleges,  that  he  is  parson  imparsonee, 
and  that  the  church  became  void  by  Thomas  Gresley  s  accept- 
ance of  Seale  31  October  1759,  and  so  remained  tul  SO  June 
1760,  when  the  Bishop  collated  him  thereto.  To  the  Bishon*s 
plea  the  plaindfi!  repues  (protesting  he  had  no  notice  of  uie 
avoidance  before  22  December),  that  on  22  December,  and  not 
before,  Qresley  was  inducted,  to  Seale,  and  that  within  six 
months  aft»r,  rur.  29  March,  1760,  he  presented  Thomas  Hall 
his  clerk,  and  requested  the  Bishop  to  admit  and  institute  him; 
which  he  refused,  and  afterwards,  vix.  20  June,  1760,  collated 
the  defendant  Whitehead.  To  Whitehead's  plea  he  replies  to 
the  same  eflfect.  The  Bishop,  in  his  rejoinder,  admits  the  in- 
duction of  Gresley,  22  December,  1759,  and  that  the  plaintiff 
did  present  the  said  Thomas  Hall  within  six  months  after;  but 
that,  before  the  said  22  December,  vm.  on  31  October,  the 
said  Gresley  accepted  and  took  the  said  rectory  of  Seale,  and 
was  instituted  thereto,  wherebv  the  said  north  mediety  of  Grreat 
Sheepy  became  vacant;  and  that  the  said  Hall  did  not,  within 
six  months  after  such  vacancy,  or  before  the  collation  of  White- 
head, offer  himself  to  be  instituted ;  and  traverses,  that  he  did, 
before  the  said  collation  of  Whitehead,  refuse  to  admit  the 
said  Hall.  Whitehead,  in  his  rejoinder,  admits  the  inductira 
of  Gresley  22  December,  but  says,  that  Great  Sheepy  became 
vacant  by  his  institution,  31  October  before,  and  remained  so 
till  20  June,  1760,  when  the  Bishop  collated,  by  lapse,  the 

(<)  That  i«,  according  to  the  valuation         (y)  As  to  the  coinputation  of  whkb,  we 
in  the  King's  books;  3  Burn's  Bcc.  Uw,      Talbot  v.  Lh^kld,  ante,  450,  ■.  (•). 
95. 
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said  Whitehead;  and  further,  that,  on  31  October,  1759,  the  Bp.  oTLincocif 


V. 


plaintiff  had  nothing  in  the  advowson.     To  both  these  rejoin*         ,emtak 
ders  the  plaintiff  demurs,  and  assigns  many  special  causes  of  de-   ,    treaiTA  .^ 
murrer ;  and  the  defendants  join  in  demurrer.  And,  after  several 
arguments  in  C.  B.  the  Court  ffave  judgment  for  the  plaintiff  (;s). 

Blackstone^  for  the  plaintim  in  error  (the  defendiuits  below), 
waved  entering  into  the  pleadings,  till  the  counsel  for  the  de- 
fendants shoiud  rely  on  particmar  exceptions;  but  insisted, 
that,  if  there  were  any  defect  in  the  rejoinders,  the  replicar 
*tion  was  previously  bad  by  introducing  new  matter,  which  does  [  •  49S  ] 
not  avoid  the  force  of  the  defendant's  plea,  vis.  the  fact  of  in- 
duction, without  confessing  or  denying  the  fact  of  institution, 
alleged  by  the  plaintiffii  bdlow.  And,  in  respect  of  the  meaUt 
he  argued, — 

1.  That,  when  a  church  is  void,  the  advowson  cannot  be 
granted  over,  as  weU  for  the  danger  of  simony,  as  also,  because 
It  b  a  chose  in  action  {a);  Dyer,  36;  Jenk.  2S6;  Dyer,  S83; 
Cro.  Efiz.  600,  Bennet  and  Bishop  of  Norwich;  Ibid.  788, 
Baker  and  Rogers.  And  Agard  and  Bishop  of  Peterborough, 
Anders.  15;  Dyer,  129;  Moor,  12;  BendL  43;  which  hold  the 
law  to  be  so,  in  respect  of  the  present  avoidance.  So  a  lease 
of  the  advowson  for  twenty-one  years,  granted  after  vacancy,  is 
void  for  the  present  avoidance ;  Stevens  and  Disley,  And.  15, 
Bendl.  192.  The  like  of  a  grant  of  an  advowson  in  fee ;  Leak 
and  the  Bishop  of  Coventry,  Cro.  Eliz.  811.— 2.  That,  when  a 
church  is  void  for  six  months,  and  no  presentation  offered,  the 
Bishop  may  collate  in  right  of  lapse,  which  is  too  clear  to  need 
being  supported  by  authorities. — 8.  That  the  church  of  Great 
Sheepy  did  actually  become  void  by  Gresley's  institution  to 
Seale,  on  31st  October,  1759;  so  as  to  prevent  any  grant  of 
the  advowson,  and  so  as  that  the  tempus  semestre{b)  for  the 
Bishop's  lapse  did  then  begin  to  incur.  To  be  sure,  the  words 
of  the  Stat.  Hen.  8  are,  ^^  Upon  institution  and  induction;"  and 
yet,  .in  Digbtfs  Case,  4  Rep.  78  (reported  Moor,  434,  and 
Goldsb.  162,  under  the  name  of  Robins  and  Prince),  it  was 
held,  that  institution  alone  to  a  second  makes  the  first  benefice 
void;  so  that  no  dispensation  will  operate  to  make  them  tenable 
together.  Else  a  man  might  be  instituted  to  several  benefices, 
and  never  inducted,  but  obtain  a  sequestration,  and  so  elude 
the  statute.  This  case  unanimously  ruled  by  all  the  twelve 
Judges,  Moor,  448;  and  recognized  as  clear  law.  Hob.  157, 
158.  If  then,  in  these  circumstances,  it  is  so  void  as  not  to  be 
the  object  of  a  dispensation,  it  cannot  be  the  object  of  a  grant. 
And  if  not  presented  to  within  six  months,  the  lapse  to  the 
Bishop  shall  accrue ;  for  it  is  completely  void.  Else  the  sta- 
tute might  be  *eluded  by  connivance  of  the  patron  and  ordi-  [  ^^  ] 
nary,  in  case  the  clerk  defers  his  induction:  for  if  lapse  does 

(s)  2  Wils.  174,  where  the  pleadings  fiJlen  Ticancy,  is  the  puMic  utility,  and  the 
aie  set  out  at  length.  better  to  guard  against  simony ;  not  for 
.  (a)  Lord  Maiujlekl  and  Mr.  J.  WUmoi  the  fictitious  reason  of  its  being  then  be- 
both  said,  that  the  true  reason  why  a  grant  oome  a  ekote  m  aeiien;  8  Burr.  15 12. 
of  a  fallen  presentation,  or  of  an  advowson,         (6)  Ant§,  450,  n.  (a), 
after  avoidanoe,  is  not  g0od»  gtioad  the 
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3p>^hasouK  aot  accrue  to  Uie  inwaediate  afdinarjr,  it  cannot  aoeraa  either 
WoLfiMVAv.  ^  *®  ArclibiBhop  or  the  CvQiwn;  «  RolL  Abr. 367(c).  If  a 
<  V  '^  clerk  be  only  instituted  to  the  first  Hving^  and  aft^wards  ae* 
ocpis  a  second,  the  first  is  clearly  iroid :  so  adjudged  in  Com- 
mon  neasy  Digb^s  Caaei  4  Rep.  79.  A  plurafit^,  diereibtey 
so  as  to  canse  a  vacancy,  may  conuncnee  by  mere  mstitation  to 
one  of  the  livings,  and  it  is  indifferent  (in  point  of  reason)  whe- 
ther that  one  be  the  first  or  Ae  second  lining.  Obiected,  that  as 
institution  is  a  matter  of  spiritual  cognizance,  notice  must  be 
ffivcn  to  the  patron  before  lapse  shall  besin  to  incur*  To  this 
1  an8wer-«-L  That,  as  inductioD  has  in  met  been  had,  it  shall 
rdate  back  to  the  time  of  institution.  It  is  aHbwed,  that  &e 
patitm  must  take  notice  of  induction.  He  must  know  that  in- 
stitution has  preceded  it,  and  is  bound  to  enquire  wheat  that 
institntiini  was  given. — i.  If  no  indnctxMS  had  mSowed,  Aen  if 
BO  lapse  can  incur  till  notice  of  the  institutioB,  die  potam  and 
ordinary  might  combine  (as  before  observed)  to  defeat  the  sta^ 
tote,  and  put  livings  of  8/.  value  upon  the  same  footing  as  those 
under  8/.,  which  render  a  prior  benefice  only  voidable,  and  not 
actually  void.  For,  by  the  oommoii  law,  which  adopted  the 
decrees  of  the  Lateran  Council,  upon  die  elerk^s  accepting  a 
second  Kviiw  the  patron  might  present  to  the  first,  be  it  of 
any  value  whatever.  But  no  lapse  could  incur  tiM  the  clerk 
was  canonicaDy  demived,  and  notice  thereof  riven  to  the  pa- 
troa;  Godb.  S3.  By  the  statute,  V  ct  8L  vJue,  die  first  m 
ip$o  facto  void,  without  any  sentence  of  deprivation ;  Armiger 
and  Holland,  4Rep.  75,  Cra  EI.  601:  and  the  sane  k  hud 
down,  Dyer,  S37.  And  no  notice  is  requisite  in  this  case,  die 
avoidance  being  by  act  of  Pariiament,  and  not  by  canonicai 
deprivation.  In  Shuie  and  Higdenj  Vangh.  181,  it  b  said  by 
the  Court,  that,  according  to  Digbi/s  Case  and  HoUamtfs  Case, 
institution  to  a  second  hrinff  so  vacates  die  first,  diat  die  pa* 
tron  may  present,  if  he  wifi:  bot  no  lapse  shall  incur  till  de- 
[  *404  ]  ^privation,  and  notice.  But  if  the  first  u  of  die  value  of  8^, 
or  above,  die  patron  at  his  peril  must  present.  So  in  cases  of 
avoidance  for  non-payment  of  tenths,  by  stat.  S6  Hen.  8,  c.  S, 
the  patron  must  take  notice  at  his  perd.  Watson,  40.  Be- 
sides, who  18  bound  to  give  notice?  Not  die  Bishop,  who  in- 
stitutes to  the  second  Uving,  for  he  is  an  entire  stranger  to  the 
first :  nor  die  Biflhop  who  h  ordinary  of  the  first  living,  for  he 
is  a  stranger  to  die  fact  of  institution  to  the  seomd.  And 
therefore.  Bishop  Gribson  says  tndy,  Cod.  769,  that  notice  is 
only  necessaij,  where  die  avoidance  is  occasioned  by  an  act 
between  die  incumbent  and  the  ordinary  of  die  vacant  living. 
And,  by  the  rules  of  the  common  law,  Cro.  Car.  388,  Caii» 
17S,  where  notice  ought  to  be  given,  the  law  appoints  who 
shaD  give  it;  and  if  none  is  boimd  to  give  it,  the  party  shaB 
take  notice  at  his  periL 

Burlimd,  Serjeant ^  for  the  defendant  in  error,  gave  up  the 
point  of  title  in  his  client  in  case  the  Court  could  take  notice 

(e)  S  Bum's  Etc.  Uw,  tU,  m$.  (ed.  ISOS.> 
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from  the  pkidiDgs,  that  tlie  institiitioii  of  Gmdej  to  Seale  i^^Umow 
was  prior  to  die  grant  of  Great  Sheepy  to  Mr.  W  olferstan.  * 

'  But  ne  insisted,  tli^t  lapse  did  not  beein  to  mcnr  till  after  in*  .  ma^iav. 
duetion  to  the  second  living;  and  etted  Moor,  434 ;  Lyndewode, 
ISd,  1S7,  188,  from  whence  the  wording  of  the  statute  Hen.  ft 
is  copied ;  and  therefore  Ae  ocmstruction  must  be  the  same: 
That  in  Agard  and  Bishop  of  Peierbonrnghf  issue  was  taken 
on  the  induction,  which  shews,  it  was  thought  to  be  the  mate- 
rial point. 

Per  Cur\ — ^You  need  not  labour  that  part  of  the  question.  OmtUCmf 
It  has  been  detemfaied  orer  and  over  diat  the  second  living  is 
not  accepted  so  as  to  cieate  a  lapse,  till  induction.    Digfys 
Case  extends  onk  to  dispensations,  and  is  by  no  means  a  gene** 
valruleCd). 

Burkmd. — ^Then,  as  to  the  first  point,  we  say,  it  b  not  map  Oik  WheAcr 
teriaKY  averred  in  the  pleadings,  that  institution  was  given  on  ^^J^^^ 
31st  October,  but  only  under  a  $eilieei,  which  is  not  iravers*  k^o^Soy 
aUe ;  and  any  other  day  may  be  given  in  evidence,  previous  avemd. 
to  the  SSd  of  December;  for  that  is  the  material  allegation, 
that  Gresley  was  instituted  before  the  S2d  December,  (rur.  81st 
*  October)  which  specification  is  only  circumstance,  and  if  re-  [    *495    ] 
pugnant  to  the  matter  befiire  alleged,  is  merely  void  and  shidi 
be  rejected;  Yelv.  122;  Sldmi.  660;  2  Lev.  11;  5  Mod.  286. 
That  Whitehead's  rejoinder  is  plainly  a  departure  (e),  by  al- 
Wing,  for  the  first  time,  that  the  plaintiff  had  nothing  in  the 
amrowsonf .  That  if  the  replication  was  informal,  the  plea  was 
worse  by  not  confessing,  traversing  or  avoiding  the  fact  laid  in 
the  declaration,  that  the  living  became  void  the  28d  December; 


f  "  N,  H.  Tke  tratli  wm,  tiiac  flie  ple«dn«  had  saver  batot  otaenradtlie  Saw  in  dia 
pifliiitiff'fl  tHlai  but  oripnaOy  meant  to  try  only  tba  quMtion,  whatbar  tha  inatftatiMi 
or  induction  occationad  tiie  Tacancy."-— Aola  hy  the  BtparUr. 

(d)  Per  to  an  avoidaBoe  by  tl  H.  S,  G.  P.,  when  this  caie  wai  before  them, 

c  29t  an  induction  into  die  teoond  living  were  deariy  of  opinton  that  the  chuich  waa 

!•  nccesaary  by  the  expresa  word«  of  the  lo  void  upon  in^tution  to  the  teoond  lir- 

act,  s.  9  i  and  it  would  be  nnreaeonahle  if  Ing,  that  tha  patron  might  present  Imme- 

it  were  not,  becauie  the  patron  is  at  hit  diately  thereupon,  if  he  pleated ;  but  that 

peril  to  take  notice  of  mch  avoidance,  4  the  Bishop  had  no  right  to  ooOata  by 

Rep.  75  b,  76  a :  for  inttitution  is  a  private  lapse  without  givfaig  notice ;  8  Wils.  SOU 

act,  but  induction  an  act  of  notoriety.  But  InSHbition  is  the  investiture  of  the  spiritual 

where  the  Spt  living  is  not  of  the  yearly  part  of  the  benefice,  and  is  given  by  tha 

value  of  SL  in  the  King's  books,  ttera  the  ordinary  to  the  derk,  kneeling  before  him, 


!  will  not  be  void  by  the  statute,  but  In  these  words;  InUUito  U  rvdsrsai  fcdf 

only  by  the  canon  law,  and  therefore  no  sUtparodUaUs  de  C,  tthdbtr§  curam  ani* 

lapae  wiH  incur  in  this  c«sa  without  no-  marum,  0t  atdpt  citmi  taam  el  aMoak-^ 

tica  I  4  Rep. 75  b:  but  with noticeHseems  When  inatitnted,  tha  dark  may  enter  on 


it  wiU  I  lb.     And  it  was  resolved,  4  Rep.  the  parsonage  house  and  glebe,  and  take 

79  b,  and  as  Appears  by  Moor,  448,  agreed  the  dthes ;  but  he  cannot  grant  or  let  them 

to  by  all  the  other  Judges  of  Bnghmd,  till  indaetion,  whith  Is  the  invcstltiiia  af 

that  it  wauld  be  very  inconvenient,  if  tha  Ihe  tamponl  part,  and  is  parfimned  by  the 

first  benefice  should  not  be  void  by  insti-  archdeacon  or  his  deputy  ^ving  the  derk 

tttilaai  to  the  second  by  fi>rce  of  «he  canon  corporal  possesdon,  as  by  deHvwing  to  him 

there  mentioned;  lor  then  one  might  be  the  ring  of  the  churdi  door,  or  the  beD- 

faMdtatad  to  dhers  baBeflcea  with  care,  rope  ta  laU  tha  ball»  sfanikr  ta  Svery  of 


and  no  other  could  be  preseotad  ta  any  of 

tham :  and  tharaforc  In  tMs  last  case  tha         (a)   i  Wins.  Sisusd.  94  ft;  Cera.  Dig. 

pairaii  may  pmsant  withoot  notice,  If  ha     Pk^ieff  F*  7. 

plcasaai  ]il8.ift^Hiu»    ThaCowtaf 
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Bp.  oTLArcoLit  but  merely  stating  a  new  fact,  the  vacancy  by  institution  on  the 
WoLRDTAir    ^^^^  October,  €u  the  plaintiff  had  before  alleged,  whereas  hit 

y y f    aUeges  no  such  thing. 

.  And  of  this  opinion  was  the  Court,  that  the  time  of  institu- 
tion was  not  materiaOy  averred  in  the  rejoinder,  being  only  un- 
der a  scilicet;  and  that  the  plea  was  bad  for  the  reasons  given 
by  the  Serjeant:  and  therefore  thev  affiimed  the  judgment, 
unless  cause  shewn  before  the  end  of  the  Term. 

Afterwards  Blackstane  shewed  for  cause,  that  the  true  dis- 
tinction is,  that  where  the  time  at  which  a  fact  happened  is 
immaterial,  and  it  might  as  well  have  happened  at  anotner  day, 
there,. if  alleged  under  a  scilicet ^  it  is  absolutely  nugatory,  and 
is  therefore. not  traversable;  and,  if  it  be  repugnant  to  the 
misses,  it  shall  not  vitiate  die  plea;  but  the  scilicet  itself  sli 
be  rejected,  as  superfluous  and  void.    But,  where  fas  in  a 

auestion  of  lapse)  the  precise  tune  is  the  very  point  and  gbt  of 
tie  cause,  there  the  time  alleged  by  a  scilicet  is  conclusive  and 
traversable,  and  it  shall  be  intended  to  be  the  true  time,  and  no 
other;  and  if  impossible  or  repugnant  to  the  premisses,  it  will 
vitiate  the  plea;  if  true,  will  support  the  defence (/).  (And 
.  this  distinction  he  was  prepared  to  support  by  authorities,  viz, 
[  •406  ]  Latch.  309;  Cro.  Jac.  96,  4«8;  Stra.  2SS;  Cro.  •Jac  618;. 
Yelv,  93;  Latch.  200;  and  especially  Skinner  and  Andrews,  I 
Saund.  169).  And  then,  though  the  plea  be  informal  in  other 
respects,  yet  if  sufficient  dates  appear  on  the  pleadings,  the 
Court  mil  pick  out  a  good  defence,  though  the  pleaders  hap- 
pened to  overlook  it. 

But  by  WiLMOT.  and  Yates,  Js.-^When  the  plea  is  bad,  it 
is  a  mere  nullity ;  and  from  a  nullity  you  can  gather  nothing : 
but  the  declaration,  which  states  a  good  title  in  the  plaintiff, 
stands  alone  and  unanswered.  Therefore,  though  this  ia  a  very 
hard  case,  yet  per  tot.  Cur.   {absente  Dennison), 

The  judgment  must  be  affirmed. 

(/}  Mr.  Serjeant  Williams  sayi,  that  Comp»  ▼.  Fell^  WiHes,  890;  Grimtfood  v. 

this  difference  taken  by  Blackstone  is  well  Barrit,   ^  T.  IL  462;    R.  ▼.  Stevem,  5 

founded ;  2  Wms.  Saund.  291  c :  see  also  East,  24/ 
'                           I  Wms.  Saund.  170,  n.  (2) ;  OMmnaker^ 


Swan  v.  Broome. 

S.  C.  3  Burr.  1595. 

S*^  ^Sf^  Error  from  the  common  Pleas  on  a  common  recovery,  in 

timidayori^e  which  Thomas  Broome  was  demandant,  George  Ghreen  the 

writ  of  Slim-  tenant,  and  Edward  Swan  the  elder  and  Edward  Swan  the 

™"»J»  **^  younger  were  vouched,  and  vouched  over  the  common  vouchee, 

wery'is  badT  ^^®  writ  of  entry  was  returnable  crast.  Pur.,  on  which  day  the 

fott,5U.  writ  of  summons  (jr)  was  tested,  and  made  returnable  in  one 

{g)  The  writ  of  summons,  or  ittmmoueai  Rec.  119:  and  the  writ  of  sammoos  must 

^tgarrmUaupubm,  should  be  tested  with-  now  (by  24  O.  2,  c.  48,  s.  8)  have/wr 

in  foot  days  inclusive  from  the  letum  of  returns,  both  ineluslTe;  Ibid.    Where  dM 

the  writ  of  entry  or  prttdpe  qtiodreddai  f  vouchee  appears  by  attorney,  the  wanmnft 

Barnard  ▼.  fVoodeodt,  jwsf,  1201 ;  Cruise's  of  aitotney  should  bear  due  after  te  teste 
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month,  of  Easter.    The  error  anaigned  was,  that  the  return  of       sw  aw 
the  writ  of  Bummons  was  on  Sunday  the  13th  of  May,  on  which  ^ 

day  it  is  entered  on  the  roll  that  the  vouchees  came,  &€•;  .  1^'^°^mk. 
whereas  in  fact,  on  that  day  Edward  Swan  the  younger  died. 

WMer,  for  the  defendant  in  error,  argued,  that  the  judg- 
ment was  given  during  the  life  of  E^wwl  Swan,  for  it  shidl 
relate  hack  to  the  first,  or  essoim,  day  of  the  Term  {k).  Every 
Term  has  several  returns.  Eadi  return  is  divided  into  several 
remarkable  days;  1.  The  essoign  day:  2.  The  day  of  excep- 
tions: 3.  The  return  day:  4.  The  quarto  die  post,  the  dies 
amoris,  or  day  of  grace.  In  Stanford  and  Cooper,  Cro.  Car. 
102,  a  statute  was  acknowledged  *22d  January:  a  judgment  [  ^497  ] 
Altered  the  28d:  determined,  that  the  judgment  related  back 
to  the  essoign  day,  20th  January,  and  therefore  was  prior 
to  the  statute*  Dyer,  361  a;  a  rel^se  on  21st  January ^hall  not 
stop  the  taking  an  inquest  on  the  23d,  by  a  plea  puis  darrein 
eoniiftuancef  n>r  the  ccmtinuance,  on  wmch  the  inquest  is  by 
relation  taken,  is  on  the  essoign  day,  January  20th.  Litt.  Rep. 
185;  the  essoimi  day  is  the  return  of  the  writ  1  Bulst.  35; 
judgment  in  fml  Term  shall  haye  relation  to  the  essoign  day. 
Stra.  882,  Fuller  and  Joeelm;  the  party  died  18th  April; 
judgment  sipied  the  22d.  It  shall  have  relation  to  the  15th, 
which  was  the  first  day  of  Term,  and  be  valid  (t).  The  statute 
of  frauds  (i)  has  respect  only  to  purchasers,  and  is  therefore 
conclusive,  that  in  otner  cases  judgment  shall  still  relate  to  the 
first  or  essoign  day  of  the  Term.  2dly.  If  the  Term  must  be 
divided,  because  the  writ  of  summons  is  expressly  returnable 
in  one  month  of  Easter,  still  the  judgment  must  relate  to  the 
essoign  day  of  that  return,  fAz.  13th  May;  on  which  day  Ed- 
ward Swan  was  living.  Objection  1.  Judgment  shall  not  be 
intended  to.be  given  tiU  the  16th  of  May,  the  quarto  die  post; 
it  being  a  judgment  by  default,  according  to  the  distinction  in 
1  Bulstr.  SB.  Answer.  It  appears  by  the  record,  that  Edward 
Swan  was  present  in  Court  on  the  return  day,  therefore  it  is 
no  judgment  by  default  of  his  appearance.  Objection  2.  The 
retura  day  is  on  a  Sunday;  therefore,  it  cannot  be  intended, 
that  judgment  was  given  that  day,  but,  at  soonest,  on  the  Mon- 
day following.  Answer.  Sundays  have  been  differently  con- 
sidered, in  different  nationSf  and  at  different  periods.  Vide 
Stat.  28Ed.3;  27 Hen. 6, c.  5;  4Ed.  1,  c.51;  Co.  Litt.l35a; 
Stat.  5  &  6  Ed.  6,  c.  3;  1  EUz.  c.  2;  1  Car.  1,  c.  1,  and  1*29 
Car.  2,  c.  7]  (i).    Sales  made  on  a  Sunday  are  good ;  Cro.  Eliz. 

of  the  writ  of fSiniDont :  but  as  the  voachee  that  year  was  the  sixth  day  of  May.   The 

may  sjipearin  perMn  withont  any  aam-  essoign  day  is  in  reality  the  fim  day  of 

mons,  if  the  warrant  of  attorney  to  vouch  Term;  but  commonly  speaking  the  ap- 

bear  date  befiire  the  writ  of  summons,  the  peaxance  day,  or  quarto  dk  po§i,  is  so  con- 

recovery  will  be  gOod,  though  the  warrant  sidered. 

and  other  process  be  void;  for  it  shall  be  (Q  See  also  BeOc  ▼.  Br^adbeni,  8  T.  R. 

intended,  that  the  vouchee  being  present  183 ;  Bolicn  v.  Eflet,  i  Brod.  &  B.  51;  4 

in  Court  made  the  attorney ;   JVymig  ▼.  B.  Mo.  425. 

£ia^d,  I  Istfw.  180,  1  Sid:  213.— See  also  (k)  29  C.  2,  c.  3,  s.  15. 

JFffnme  v.  Thcmat,  WiUes,  563,  7  Mod.  (0  See  the  teases  and  statutes  collected 

498 ;  S  Wms.  Saund.  42  i;  F.  N.  B,  [134] ;  in  Bom's  Just.  tit.  Lord^t  Ddffs  Com.  Di^. 

iUi.  lAu  101  b.  Tempt.  (B  3). 
(A)  The  esiolgn  day  of  Easter  Term  in 
VOL.  I.                                             DP 
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flwAir       48d,  Comyns  and  Bayer.    In  the  piesent  yeari  1764,  out  of 

«-  17  general  return  days,  9  (the  greater  part)  are  on  Sundays: — 

Bkoomb.  ^  Ynjiigt  always  be  so.    In  all  cases,  unless  prohibited,  Sunday 

is  a  good  le^al  day.  Cro.  Jac.  59 ;  the  Term  was  adjourned  on 

a  Sunday.    Dyer,  154  a;  entry  of  an  essoign  shall  be  on  the 

[  *498  ]  Sunday,  and  not  on  the  *  Monday  following.  The  stat.  29 
Car.  2,  c.  7,  s.  6,  is  confined  only  to  serving  writs  or  executing 
^dgments  on  Sundays  (m).  And  the  prohibition  proves  what 
the  rule  was  before  the  prohibition  made.  Vide  eiiam  AUop 
and  NichoUe^  Common  Pkas,  1  Barnes,  207  (n),  et  eas.  ibi  cHat. 
Thus  far  upon  technical  reasons:  but  if  we  consider  recoveries 
in  their  more  enlarged  and  sensible  construction,  as  the  mode 
of  conveyance  by  tenant  in  tafl,  who  in  his  life-time  had  com- 
pleted every  material  act,  the  i)resent  case  will  be  entitled  to 
mvour;  and  the  Court  will  avail  themselves  of  technical  nice- 
ties to  substantiate  this  mode  of  conveyance. 

Hewit,  Serjeant,  for  the  plaintiflPin  error,  argued,  Ist.  That 
when  the  writ  of  sinmnons  issues,  the  party  cannot  be  intended 
to  appear  either  in  person,  or  by  attorney,  till  the  day  of  the 
return;  1  Leon.  86.  Sdly.  That  there  can  be  no  judgment, 
but  on  the  appearance  or  default  of  the  parties,  on  the  return 
day  of  the  writ  of  summons.  For  the  not  answering  the  writ 
of  summons  was  a  breach  of  the  feodal  duty,  and  the  lord  there- 
upon might  seisse  the  lands  and  give  them  to  the  demandant, 
who  became  his  tenant;  and  thereupon  the  writ  otgramd  cape 
is  founded.  See  for  the  process  on  default  on  recoveries; 
Rastal.  Entr.  240,  286;  Booth's  Real  Actions,  43,  44,  c.  17. 
Sdly.  That  no  judgment  can  be  intended  to  be  civen  on  the 
precise  day  of  the  return,  which  is  Sundav,  and  therefore  diet 
nan;  but  on  the  morrow,  bein^  Monday,  the  dav  after  Edward 
Swan  died.  To  support  which,  he  cited  6  Mod.  196,  Salk. 
626;  6  Mod.  250,  Davy  and  Salier{o);  Cro.  Jac.  16;  Cro. 
Car.  11,  where  it  is  held,  that  Monday  is  always  considered  as 
Tres  Trin.  in  contemplation  of  law.  Plowd.  265  a;  proclama- 
tions of  a  fine  on  a  Sunday  are  ill,  because  the  justices  cannot 
sit  in  bank  on  a  Sunday.  1  Yentr.  7;  an  original  tested  on  a 
Sunday  is  bad.  2  Saund.  291 ;  Court  Leet  cannot  be  held  on  a 
Sunday.  Wynn  and  Wvnn(p),  alias  Wynn  and  Apperley, 
Trin.  18  Geo.  2;  held,  that  when  the  party  died  before  [the 
return  of]  the  writ  of  summons,  the  recovery  was  whoUy  bad, 
and  could  not  relate  back  to  the  first  day  of  the  Term. 

[  *499  ]  *  Walker f  in  reply,  allowed,  that  judicial  writs  must  be  re- 
turnable on  such  day  within  the  Term,  as  the  Court  sits  upon; 
because  the  Court  did  not  anciently  sit  on  every  day,  but  ap- 
pointed certain  special  days  for  the  parties  to  appear  and  an- 
swer. Wherefore,  if  judicial  writs  are  tested  or  returnable 
on  a  Sunday,  they  are  bad.     But  he  insisted,  that  the  law  was 

Sm)  See  Brodnt  v.  Warrtm,  pott,  1273,  1  Stra.  387,  Fort.  373. 

cases  there  referred  to.  (p)  1  Wils.  85,  42,  WiUes,  563.  9.  P. 

8  Pa.  293  (8yo.  ed.).  ShiipthaHkt  ▼.  Lucas,  1  Riirr.  410;  60- 

So  a  writ  of  enquiry  cannot  be  ex-  bom  ▼.  Steventon,  poti,  1224. 
ccuted  on  a  Sunday ;  Hoyk  ▼.  ComwaUU, 
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othenriBe  of  original  writs,  the  Court  beixiff  always  supposed        s^^" 
to  sit  on  the  general  return-day;  which  distinguishes  them      br<>omb. 

from  the  by-acts  of  the  Court,  such  as  proclamation  of  a  « « — ^ 

fine,  ftc. 

Lord  Mansfield,  C.  J. — ^When  the  Terms  were  first  framed, 
«nd  so  many  return-days  were  made  on  Sundays,  can  it  be  sup- 
posed, that  the  Court  did  not  then  usuaUy  sit  on  Sundays  ?  I 
myself  have  sate  in  Pariiament  on  a  Sunday  f.  In  Venice  they 
Bit  on  Sundays  to  administer  justice.  The  Rota  sits  on  Sundays. 

UliertMu  eaneilimn. 

t  **N.  B.  It  i^pean  from  the  Journalf  of  the  Commoni,  that,  upon  the  Mdden  death 
of  hia  late  Mi^eity,  King  George  the  Second,  both  Housei  of  rarliament  met  at  two 
o*cled[,  dU  DomMeo,  SS  Octe6r.  1760,  purtnant  to  the  ftirtute  of  Qneen  Anne;  bat 
^  Lord  Steward  not  appearii^  to  administer  the  oatha,  they  departed  without  pro- 
ceeding to  bniinfn,  or  making  any  formal  a^onniment" — NU$  hy  the  Reporter, 


EvANs  on  Demise  of  Brooke  v.  Astley. 

S.  C,  8  Burr.  1570. 

Special  verdict  m  ejectment  at  the  Great  Sessions  of  A  defiie  to  A.'fl 
Chester.     19th  of  February,  1723,  Sir  Samuel  Daniel  made  |l^^ri"|„*^ 
Us  will,  written  with  his  own  hand;   and   thereby  '^  gave,  male; remainder 
**  ffranted,  devised,  limited,  and  appointed  all  his  manors,  to  aU  and  every 
**  Guids,  and  tenements,  in  Over-TaWey,  &c.  m  the  county  of  J^|LJJ^^^^ 
^'  Chester,  tod  all  other  his  manors,  &c.  wherein  he  had  any  ^y  etute^^ 
''  manner  of  estaie,  in  the  said  county  of  Chester,  to  Samuel  mainder  ibr 
"  Duckenfield,  son  of  Charles  Duckenfield,  of  Mobberly,  Esq.  ^  ^J"*^ 
**  during  his  na*tural  life,  and  the  heirs  male  of  his  body,  law-  r   %5oo    1 
**  fiilly  to  be  begotten:  and  for  want  of  such  issue,  to  Charles  {^  ^g^^,  [the 
**  and  John  Duckenfield,  two  other  of  the  sons  of  the  said  after-born  Mns 
"  Charles  Duckenfield,  successively,  in  the  same  words:  and  ^'^f^Afl* 
"/or  wani  of  such  issue,  then  to  every  son  and  sons  of  the  said  ^i^.  ^«^ 
"  Charles  Dueketifield,  Esq.  which  shall  be  begotten  on  the  523.] 
'*  body  of  Sarcthf  his  now  wife:  and  for  want  ofsuchissue, 
''  then  to  William  Hulton  (and  afterwards  to  Samuel  Goldston 
"  and  James  Groldston,  successively,  in  the  same  words)  during 
**  his  natural  life,  and  the  heirs  mue  of  his  body,  lawfully  to 
**  be  begotten:  and  for  want  of  sudi  issue,  to  the  right  heirs 
**  of  the  said  Samuel  Daniel  for  ever."    With  a  proviso, ''  that 
'*  the  estates  so  limited  to  the  said  Samuel  Duckenfield  and 
^*  others  should  be  on  condition  {q),  that  he,  and  they,  and 
'^  their  descendants,  to  whom  the  premisses  shall  come,  shall 
**  procure  an  act  of  Parliament  to  take  and  use  the  name  and 
"  arms  of  DanieL"    And,  by  the  said  will,  he  gives  power  to 
every  person  in  possession  to  let  leases  for  three  lives,  on  cer^ 
tain  terms  therein  mentioned,  and  to  make  a  jointure^  not  exr 
ceeding  SOOl.  oer  annum:  and  makes  sundry  other  provisions 
for  payment  of  his  debts  and  legacies,  to  the  end  that  no  part 

(f )  Bm  OsOhwr  T.  ifiMy,  pcei,  «07. 
DD2 
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Etans  of  the  estate  mi^ht  be  sold,  or  the  timber  cut  down,  or  the 

AsTLET  deer-park  dispariced.    And  Sir  Samuel  died  S4th  December^ 

' ,—1^  1726. 


At  the  making  of  the  will,  Charles  Duckenfield  had  only 
three  sons,  Samuel,  Charles,  and  John;  but  afterwards,  and 
before  the  testator's  decease,  he  had  another  son  named  Wil- 
liam, bom  25th  March,  1725.  John  died  a  minor  and  without 
issue,  3d  November,  1729;  Samuel,  29th  November,  1729;  and 
Charles,  3d  December,  1729.  And  William  (afterwards  Sir 
William,  Baronet,)  the  only  surviving  issue  of  Charles  Duck- 
enfield, came  of  age  25th  March,  1476,  and,  the  same  year, 
obtained  an  act  of  JParliament,  19  Geo.  2,  to  take  the  name  and 
arms  of  Daniel.  The  4th  of  September,  1756,  Sir  William 
Duckenfield  Daniel  suffered  a  recovery  of  the  premisses  in  the 
Court  of  Chester,  the  uses  of  which  were  declared  to  himself 
in  fee;  and  by  his  will,  dated  8th  December,  1756,  and  repub- 
lished 30th  October,  1757,  devised  them  to  Dame  Penelope, 
his  wife,  and  her  heirs,  and  died  11th  January,  1758,  without 
[  *501  ]  issue  male,  but  leaving  one  daughter,  Henrietta.  *Sir  William 
was  himself,  in  right  of  his  mother,  a  co-heir  of  Sir  Samuel 
Daniel;  and  Sir  Richard  Brooke,  the  lessor  of  the  plaintiff, 
was  a  devisee  in  trust  of  all  the  estates  of  Samuel  MinshuU,  the 
other  co-heur.  Wherefore,  this  ejectment  was  brought  to  re- 
cover a  moiety  of  the  premisses;  and  the  sole  question  was, 
what  estate  passed  to  Sir  William  Duckenfield  on  the  death  of 
his  three  elder  brothers,  without  issue  male  of  their  bodies. 

Biaeksionei  for  the  plaintifi^,  argued,  that  he  took  only  an 
estate  for  life;  and  he  laid  down  tnese  general  principles: — 
1.  That  devises  are  to  be  expounded  according  to  the  intent  of 
the  testator,  without  requiring  any  technical  phrases,  or  formal 
arrangement  of  clauses.  2.  That  this  intent  must  be  collected 
from  the  whole  will  taken  together,  and  not  firom  detached 
parts  of  it.  But,  to  prevent  confiision  from  constructions 
merely  conjectural,  3.  This  intent  must  not  be  collected  from 
barely  possible  implications,  but  from  such  as  are  necessary,  or 
at  least  hi^hl;^  probable.  And  therefore,  4.  The  words  which 
shall  disinherit  an  heir  at  law  must  not  be  ambiguous,  but  have 
a  plain,  apparent  intent.  And,  lastly,  that  where  an  intent  can- 
not be  collected  to  the  contrary,  bv  express  words,  or  by  ne- 
cessary or  probable  implications,  there  the  will  shall  be  ex- 
pounded according  to  the  letter,  and  the  technical  ruies  of  law. 
And  he  insisted,  that,  from  the  whole  will  taken  together,  there 
appears  no  intent  of  the  testator,  (either  express,  or  arising 
from  necessary  or  probable  implication),  that  Sir  WilUun  should 
have  a  greater  estate  than  for  Hfe;  and  therefore,  as  the  words 
in  their  technical  unport  convey  only  a  life  estate,  (Co.  Lit.  43), 
more  shall  not  be  given  him,  to  the  disinherison  of  the  heir  at 
law.  The  power  of  leasing,  of  jointuring,  and  the  cautions 
taken  to  prevent  wttste,  make  it  probable,  that  Sir  Samuel  never 
mtended  any  thing  more  than  an  estate  for  life  to  any  of  the 
r  •ttio  T  2!!*«^8  specifically  named  in  his  wUl.  Admit,  it  has  been 
L      0U5C    J     frequently  held,  that  these  circumstances  (occurring  smgly) 
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shall  not  reduce  a  plain  devise  in  tail  into  an  estate  for  life.  But       Etaks 
jtmeiajfuvanif  the  more  such  drcmpstances,  the  greater  is  the  *- 

probability.    And  though  the  probability  is  not  so  strong  as  to  - 

pull  down  the  estates  tail,  that  are  already  "well  and  legally 
created  in  the  former  part  of  the  will,  yet  it  will  be  sufficient  to 

Srevent  the  erection  of  a  new  entail  upon  other  supposed  pro- 
abilities.  It  will  rebut  any  other  arffuments  to  induce  a  belief, 
that  he  meant  an  estate  tail  where  he  has  only  expressed  an 
estate  for  life.  Though  the  Court  will  supply  legal  words  to 
aid  a  testator's  intention,  it  will  not  supply  tnem  to  defeat  it; 
or,  even  if  dubious,  to  decide  it  in  prejudice  of  an  heir  at  law. 
If  it  be  supposed.  Sir  Samuel  meant  an  estate  tail  to  the  after- 
born  sons  of  Charles  Duckenfield;  it  must  be  either,  1.  Be- 
cause he  has  given  what  the  law  determines  to  be  estates  tail 
to  the  three  devisees  next  preceding,  and  the  three  which  suc- 
ceed this  devise,  and  his  inten^shall  be  supposed  to  be  uniform. 
But  this  will  not  be  contended  to  be  a  necesKary  implication  in 
the  strict  legal  sense;  nor  is  it  such  a  probable  one  as  the  law 
requires:  since  mere  uniformity  is  not  a  reason  sufficient  to  do 
violence  to  the  words  of  a  will.  There  is  nothing  absurd,  un- 
just, or  inconsistent,  in  giving  one  brother  an  estate  tail,  and 
another  an  estate  for  life.  Can  the  Court  declare,  that  a  tes- 
tator shall  not  be  kinder  to  one  man  than  another?  Or  that  he 
had  not,  in  fact,  a  greater  kindness  for  those  children  of  his 
niece  whom  he  knew,  than  for  those  which  were  then  unborn?. 
Where  a  devise  is  to  diffisrent  persons  by  different  ex- 
pressions in  different  clauses  of  the  will,  ire  should  rather 
conclude  the  intention  was  different,  than  that  it  was  one  and 
the  same.  Beviston  snd  HuMsey^^  Skinn.  885,  66S :  a  devise  to 
Henry,  son  -of  Thomas,  and  his  heirs,  and  if  he  die  before 
twenty-one,  then  to  the  next  son  of  Thomas;  and  if  Thomas, 
had  no  son,  then  to  Henry,  the  son  of  William,  and  his  heirs  i 
held,  to  be  only  an  *  estate  for  life  in  the  second  son  of  Thomas,.  [  *  503  ] 
on  the  authority  of  Middleton  and  Swain  (r),  which  ia  reported 
Skinn.  839;  but  more  fiilly.  Show.  Pari.  Cases,  S07,  Swain  eokd 
Fawkener:  devise  to  seven  younger  children  respectively,  and 
their  heirs j  of  seven  shares  m  the  New  River ;  and,  if  any  of 
them  died  under  21,  the  testator  devises  his  share  to  the  sur- 
vivors, share  and  share  alike.  Upon  the  death  of  one  of  them 
under  age,  it  was  held,  that  the  survivors  took  his  share  as 
tenants  in  common  for  life  only,  and  not  in  fee:  affirmed  in 
Dom.  Proc.9  because  adding  the  word  ^'  heirs*'  in  the  first 
clause,  and  omitting  it  m  me  second,  shews  the  testator  to 
have  a  different  meaning  in  the  first  from  what  he  had  in  the 
second. — &.  It  may  be  said,  the  words  immediately  following 
this  devise, ''  And  for  want  of  such  issue,  then  vrith  remainder 
**  over,"  wfll  raise  an  estate  tail  by  implication.  But,' in  all  the 
variety  of  cases,  where  estates  tail  have  been  raised  by  these 
or  similar  words  subjoined  to  a  devise  for  life,  the  person,  oa 
failure  of  whose  issue  the  next  remainder  is  limited,  hath. 

(r)  Or  SwoU,  reported  alao  in  Comb.  201. 
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etam       always  taken  (Bome  estate  in  the  preeeding  part  of  die  wBl,  <m 
AsTLBY       w^ich  the  subsequent  words  shall  operate  by  way  dT  enlarge- 

« — Iv— ^  ment.  But  here  Charles  Duckenfield  the  father  takes  no  estate 
at  all,  though  the  remainder  be  limited  on  £Eulure  of  issue  of 
his  body.  Gardner  and  Sheldon^  Vaugh.  S59.  So  a  devise 
to  the  issue  of  B.,  and  for  want  of  such  issue  to  C,  gives  Ae 
issue  of  B.  only  an  estate  for  life ;  Cook  and  Cook^  2  Vem. 
546  («).  **  For  want  of  such  issue/'  refers  grammatically  to  the 
issue  last  named  before  (Z),  which  are  all  and  every  the  sons  of 
Charles  Duckenfield :  ^*  For  want  of  such  issue/*  is  therefore 
the  same  as  saying,  **  and  if  Charles  Duckenfield  has  no  sons;" 
which  biings  it  in  ierminU  within  the  case  of  BetuUm  and 
Hu9Bey^  which  I  rely  on,  as  in  point  upon  both  parts  of  the 
question.  Supposing  (for  argument  only)  that  it  is  proper  to 
raise  an  estate-taO  in  these  after-bom  sons,  it  cannot  be  done 
but  by  supplying  other  words.  And  what  words  is  it  proper 
to  supply!  Heirs  of  the  body,  or  heirs-male  of  the  body?  Are 
they  to  be  tenants  in  common  with  cross  remainders?  or  joint- 
tenants?  or  to  take  successively,  by  seniority  of  age  and  priority 
of  birth  ?    Which  of  these  words  will  you  supply,  and  why  one 

[  *  504  ]  set  rather  than  another  ?  *If  therefore  Sir  WilUam  took  only 
an  estate  for  life,  his  recovery  was  void  (f),  and  a  moiety  of  the 
estate,  at  his  death,  devolved  to  the  lessor  of  the  plainttffi 
Hartey^  for  defendant,  argued — ^That  in  all  the  modem 
•  cases,  the  general  rule  has  been  to  effectuate  the  intent  of  the 
testator ;  and  admitted  the  positions  laid  down  hj^  the  i>laintiff*s 
counsel.  He  admitted  also,  that  to  persons  unbiassed  by  legal 
knowledge,  it  would  seem,  that  Sir  Samuel  Daniel  meant  only 
mere  estates  for  life  to  the  three  eldest  sons.  But,  as  the  law 
makes  a  construction  of  one  to  be  estates  tail,  it  will  of  the 
other  also ;  for  the  meaning  in  both  is  the  same.  Or  take  it 
the  other  way;  if  the  testator  meant  only  an  estate  for  life 
to  the  three  eldest  sons,  then  by  devising  to  the  after-bom  sons 
in  different  words,  he  must  mean  a  different  estate.  By  direct- 
ing all  the  takers  and  their  descendants  to  use  the  name  and 
arms  of  Daniel,  the  testator  intended  to  give  estates  to  all  the 
descendants ;  else  the  estate  given  is  not  equal  in  duration  to 
the  condition  imposed  upon  it;  Robinson  and  Robinson^  King's 
Bench,  1756  (tt):  devise  to  Lancelot  Hicks  for  Ufe,  and  no 
longer,  provided  he  takes  the  name  of  Robinson ;  and  after,  to 
such  son  as  he  shall  have,  who  shall  take  the  name  of  Robin- 
son; and,  in  default  of  such  issue,  remainder  over:  held,  an 
estate  tail  in  Lancelot  Hicks.     Nothing  need  be  supplied,  to 

(«}  "  For  ihey  shall  take  only  a«  per-  children  of  Sir  WUliam  a  fee  at  pntvliaien^ 

tons  deMiihed."— And  lee  Qoodri^  ▼.  such  fee  would  be  contingeBt,  and  die  le- 

WkUe,  pott,  1010.  nainden  oftr  alio  conSigent,  and  tliej 

(0  See  /Mt  ▼.  Legg$f  Feame,  C.  R.  would  all  have  been  barred  by  the  reoo- 

876,  3  T.  R.  488,  n.  (a) ;  Doe  v.  Ponyn,  very  of  the  tenant  for  life:  according  to 

Id.  484,  491 ;  Doe  ▼.  Daere,  1  Bos.  &  P.  what  is  said  in  Doe  t.  Of^me,  poet,  77?, 

^^«  and  cases  there  dted. 

(«)  Inasmuch  as  the  remainders  over         («)   1  Ld.  Ken.  298,  1  Burr.  88 ;  &  C. 

were  vested.     For  if  it  could  have  been  tn  Cattc.  3  Atk.  736  j  2  Ves.  S.  225. 
contended,  that  the  words  would  give  the 
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tilake  out  the  testator's  meaning,  bnt  the  word  '^  descendants,**       Btaws 
or  **  male  deacendants.**    The  words,  "  for  want  of  qiich  issue/  «• 

will  then  have  their  effect ;  though,  odierwise,  **  sudi  issue,**  ■  "^'^*  . 
will  easily  mean,  *'  for  want  of  the  same  kind  of  issue,  as  before 
**  prescribed,  in  case  of  the  elder  brothers."  This  is  not  the 
case  of  an  heir-at-law,  but  strictly  of  remainder-men  only;  for 
there  are  three  intervening  remainders  between  this  devise  and 
the  reversion.  As  to  what  kind  of  estate  tail  the  after  bom 
sons,  if  more  than  one,  would  have  taken ;  I  answer,  not  a  joint 
estate,  but  a  sole  one  in  regular  succession,  conformable  to  the 
testator's  intent  expressed  in  the  three  preceding  devises. — 
^Lomajc  and  Holmden,  Hil.  1732,  S  Wms.  178,  and  afterwards  [  *505  ] 
coram  Lord  Hardwicke,  1749 (to):  devise  to  the  first  son  of 
Caleb,  and  the  heirs-male  of  his  body,  remainder  to  the  second, 
third,  fourth,  and  fifth  sons  of  Caleb  successively,  without  say- 
ing for  what  estate.  Lord  Chancellor  inclined  strongly,  that 
this  was  an  estate  tail  in  all  of  them :  but  it  went  off  on  another 
point.  Hwmberston  and  HumberitoHf  1  Wms.  98S :  devise  of 
fifty  life-estates  to  several  Humberstons  and  their  sons,  as  well 
iinbom  as  bom ;  Lord  Cowper  held,  the  unborn  sons  should 
take  estates  tail,  and  those  uutt  were  in  ene  only  life-estates. 
But  if  it  cannot  be  argued  firom  the  intention,  that  the  testator 

Save  Sir  William  Duckenfield  an  estate  tail,  I  submit,  that,  by 
le  letter  of  the  devise,  he  has  given  him  an  estate  in  fee- 
simple,  by  devising  to  him,  **  All  mv  manors,  &c.  wherein  I 
**  have  anv  estate  ^  which  is  equivalent  to  a  devise  of  all  my 
estate  to  A.  B.,  which  gives  a  fee-simple,  if  the  testator  were 
tenant  in  fee.  And,  in  either  case,  judgment  must  be  given 
for  the  defendant. 

Blaeksiane,  in  reply,  observed,  that  the  determination  in 
Robimon  and  Robimonf  went  clearly  upon  tiie  words,  in  cfe- 
J^amlt  ofMueh  issuep  which  overpowered  the  words,  and  no  longer^ 
in  the  devise  to  Lancelot  HicKS.    The  condition  of  taking  the 
name  had  no  influence  in  that  determination,  it  being  repeated 
after  every  estate,  whether  for  life  or  in  tail.    Besides,  in  &ct. 
Sir  William  Duckenfield  never  took  the  name  and  arms  of  Da- 
niel for  his  descendants,  but  for  himself  only.    The  bill  came 
down  from  the  Lords,  to  empower  Sir  William  and  the  heirs- 
male  of  his  body  to  take  and  use  them.    The  Commons,  in  a 
second  committee,  struck  out  eyers  clause  that  tended  to  sup-  vuk  Jounfti 
pose  an  estete-tailin  Sir  William,  altered  the  title,  and  confined  ^'^^*  ^^ 
the  name  and  arms  to  himself  for  life  only.    This,  therefore,        ' 
so  far  as  it  goes,  is  an  argument  rather  against,  than  for  the 
estate  tail.    Lomax  and  Hotmden  is  questioned  by  the  reporter 
himself;  and  Lord  Hardwicke,  in  order  to  effectuate  what  he 
thought  the  testator's  intent,  had  recourse  to  the  astute  reason- 
ing of  Sir  ^Joseph  Jekyll,  and  construed  the  second  son  to  be  [    *506    ] 
the  first,  the  eldest  being  dead  without  issue.    Had  he  con- 
ceived, that  the  second  devise  ought  to  be  conformable  to  the 
first,  that  alone  would  have  solvea  the  difficulty.    In  Humbert 

(w)  1  Vcs.  S.  290. 
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Etams       staifs  Case,  the  words,  **  in  de&uh  of  such  isnie,"  were  held 
«•  not  to  create  an  estate  tail.    Besides,  Sir  William  was  not  an 

AiTLET.       unborn  son  at  the  testator's  death.  TJUerius  concilium. 

[&C.  Poll,  581.] 


Weston  v.  Coulson. 
Where  asheriff   ACTION  by  a  sheriff,  against  one  of  his  bailifi.    Before  ap- 
Utat^^iJdto    pearance,  the  Attorney-General  moved  to  set  aside  the  pro- 
hinueif  is  iiL      ceedings,  because  the  latitat  was  directed  to  the  sheriff  him* 
self,  and  not  to  the  coroners. 

Morton  argued,  that  this  was  only  process,  which  the  sheriff, 
though  interested,  might  as  well  serve  as  any  other  man;  but, 
when  his  partiality  may  be  of  material  importance,  as  on  a 
venire i  fieri  faciasy  &c. ;  there,  it  must  be  directed  to  an  in- 
different person.  And  he  said,  that,  when  a  sheriff  suffers  a 
common  recovery,  the  writ  of  entry  is  directed  to  himself,  but 
the  writ  of  seisin  to  the  coroner. 

But  the  Court  held  it  was  irregular,  and  set  aside  the  pro- 
ceedings without  costs  (x)» 

(«)  Com.  Dig;  VhemHi  (E) ;  Vin  Abr.  Slmrii(V) ;  Btt.  Alir.i&  (M). 


BiDDLssoN  r.  Whitel. 

S,  C.  8  Burr.  1545. 

No  baU  if  reqoi-  TiORD  Mansfield  delivered  the  opinion  of  all  die  Judges.-^ 
ajudpnrairinan  ^^^  ^*®  *  ^*  ^^  crroT,  in  an  action  of  debt  upon  judgment. 
acdon  of  debt  on  The  question  was,  whether,  under  the  statute  S  Jac.  1,  c.  8(y), 
judgment  bail  ought  to  be  put  in  upon  this  writ  of  error.    The  point,  had 

occurred  in  both  this  Court  and  that  of  Common  Pleas,  and  had 
been  differentlv  settled  by  the  two  Courts.  10  Ann.  Goodwill 
andu  Goodwill  (m),  King's  Bench ;  that  in  error  upon  actions  of 
[  *507  ]  debt  brought  upon  a  judgment,  no  bail  was  *requu:ed  by  the 
statute,  as  when  brought  on  obligations,  &c.  But  2  Geo.  1, 
in  Common  Pleas,  Leaf  trot  and  Atkinsonf  it  was  held,  that  the 
contract  is  the  foundation  of  all  the  actions  that  are  brought  for 
its^  non-execution;  and  that,  where  bail  was  required  on.  the 
original  action,  it  ought  also  to  be  given  on  error  brought 
thereon.  This  made  it  necessary  to  refer  the  point  to  the 
twelve  Judges,  that  an  uniform  rule  of  practice  might  obtain 
in  both  the  Courts.  And  all  the  Judges  are  of  opinion,  that, 
where  the  action  of  debt  is  brought  on  a  judgment,  there,  upon 
error  brought,  bail  ought  notto  oe  required.  And  they  ground 
themselves  on  these  reasons:  1.  That  the  original  contract  is 
drowned  in  the  judgment;  and  that  no  implied  contract  arises 
between  the  parties  from  the  judgment.    Nam  judicium  red- 

(y)  Extended  by  13  C.  2,  it  8,  c.  2;         (x)  10  Mod.  16,  bj  the  name  oiChod- 
16&17C.  S,c8;  19  G.  8,0.70,  8.5|      wmY.Godwm. 
51  Q.  3,  c  124,  s.  3. 
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dUur  in  iiwiium.  S.  The  statute  having  enumerated  debts  of  an     Bidplbsok 
inferior  nature,  it  excludes  those  of  a  superior.    2  Rep.  46,      wemL. 

Archbishon  of  Canterburp's  Case.  3.  The  Case  of  Taylor  and    ^ y — 1^ 

Baier^  S  Keb.  8QS,  is  direct  in  ]>oint,  that  no  bail  shall  be 

fiven.    The  question  is  not  what  the  Legislature  should  have 
one,  but  what  it  has  done.    And  the  statute  ought  not  to  be 
extended,  in  this  case,  beyond  the  letter;  because  actions  of  Debtonjudg- 
debt  upon  judgment  ought  not  to  be  favoured,  being  for  the  j^^^|^^  ^  ^ 
most  part  odious  and  oppressive. 
It  was  therefore  ruled  that  no  bail  should  be  given(a). 

(a)  RecogiuBed  in  Trimder  r.  Waimm,     Coiii.Di8.JMI(OS>— &»«•  (B)— Ptabr 
3  Burr.  1566.  See  Rafael  ▼.  FenUi,  pott,     (3  B  13) ;  Bac.  Abb  JTol/  (B  7). 
1067;  PnUtmy  t.  Tmmoth  poti,  1327— 


Wilson  v.  Smith. 

S.C.S  Burr.  1550. 

Case  reserved  at  the  trial  of  an  action  on  a  policy  of  insur-  imomwe  free 
ance,  dated  16th  February,  1760,  at  five  guineas /»^  cent.,  on  JjJ^!^2i»i 
goods  aboard  the  Boscawen  from  Lancaster  to  Rotterdam.  In  ^j^^  JS^tead 
a  printed  N.  B.  at  the  bottom  of  the  policy,  "Com  and  fish  to  the  dunage 
"  are  warranted  free  from  average,  unless  general,  or  the  ship  "[^][^  J['  ** 
"  stranded:  sugar,  tobacco,  and  some  omer  specific  goods,  J^^ 
**  free  from  average,  under  &per  cent,  (and  all  other  *  goods,  [    #50S    ] 
**  under  3  per  ceni.)  unless  general,  or  the  ship  be  stranded." 
The  ship  with  a  cargo  of  wheat  belonging  to  the  plaintiff  sailed 
from  Lancaster  21st  February; — ^met  wim  a  violent  storm  8Sd 
f^ebruary ; — ^was  obliged  to  cut  away  her  cable  and  anchors  for 
the  safety  of  the  ship  and  cargo  (i),  and  to  put  into  Liverpool 
to  refit;  the  expence  of  which  refitting  amounted  to  S8/L  \5s. 
per  cent.    The  hatches  were  not  opened  at  Liverpool;  but  af- 
terwards, at  Rotterdam,  upon  unloading  the  wheat,  it  appeared 
that  it  had  received  damage  by  the  storm  to  the  amount  of  56/. 
19^.  8df.  per  cent.  Qu.  Whether  the  plaintiffs  can,  under  these 
circumstances,  recover  in  this  action--over  and  above  the  38/. 
ISs^per  cent,  for  the  refitting,  which  was  not  disputed. 

.Tne  Case  was  argued  last  Term,  by  Dunning  for  the  plain- 
tifiT,  and  Morton  for  the  defendant;  and  ^ain  this  Term,  by 
Norton^  Attorney-General,  for  the  plaintifl^and  Burland,  Ser- 
jeant, for  the/ defendant. 

For  the  plaintiff  it  was  insisted,  that  the  clause  was  first  in- 
troduced into  policies  in  174d,  because  the  underwriters  (being 
frequently  called  upon  to  make  good  very  trivial  losses)  did  not 
care  to  insure  a  perishable  commodity  without  a  large  pre- 


(6)  If  the  maiter  of  a  venel,  compelled  alone  miui  bear  the  loss;  Abbott  on  Ship- 
by  necessity,  cut  away  and  abandon  his  ping,  860  (ed.  1812).  See  Blr^2f y  ▼. /Ve«- 
masU,  sails  or  cables  to  lighten  and  pre-  gravt,  1  East,  2S0;  CknmgUm  ▼.  Roberts, 
serre  the  ship,  such  loss  becomes  the  sub-  8  N.  R.  378;  Power  ▼.  WhUmortt  4  M.  & 
ject  of  general  average,  and  their  value*  S.  141 ;  Taylor  v.  Cwtit,  6  Taunt.  608, 
miiat  be  made  good  by  contribution.  But  where  all  the  authorities  on  this  point  are 
l/aaUs  are  blown  away  or  cables  broken  referred  to;  S.  C,  2  Marsh,  S09. 
by  the  Ytolence  of  the  wind,  the  owner 
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WiLMK  ndum,  and  without  knowing  what  they  were,  and  whither 
Smith  hound ;  the  discovery  of  which  was  frequently  inconyenient  to 
^  y  '*  »  the  merchant;  and  therefore  tliis  N.  B.  was  added,  to  give  the 
merchant  the  benefit  of  insurance.  That  nothing  is  intended 
to  be  discharged  thereby,  but  losses  arising  from  the  perishable 
nature  of  the  commodity.  Else  it  will  be  better  for  underwriters 
to  insure  perishable  commodities  than  bale  goods,  in  case  ge* 
neral  average  be  understood  in  the  legal  sense  of  contribution, 
to  which  smp,  cargo,  and  freight  are  all  proportionably  liable; 
for  they  are  answerable  for  bde  goods  if  they  receive  damage 
above  Sper  cent,  but  not  at  all  for  com  or  fish;  and  as  me 
same  premium  is  paid  for  all,  the  risk  ought  to  be  the  same. 
The  true  construction  therefore  is,  that  me  insurer  shall  be 
free  from  average  (t.  e.  partial  loss)  unless  there  be  a  general 
average  (i.  e.  a  contribution  raised  upon  the  whole  cargo);  be- 
[  *509  ]  cause  if  the  ship  be  in  ^such  a  situation,  as  that  a  general 
averam  shall  arise,  or  if  the  ship  be  stranded ;  then  it  is  cer- 
tain, that  some  loss  must  accrue  from  the  distress  and  danger 
of  the  ship:  and  as  it  cannot  be  ascertained  how  much  arose 
from  the  nature  of  the  commodity,  and  how  much  fit>m  the  ex- 
ternal accident,  in  that  case  the  insurer  shall  pay  for  the  whole 
of  the  loss. 

For  the  defendant  it  was  urged,  that  general  average  has  a 
known  signification  in  law,  viz.  that  contribution,  which  every 
parcel  of  goods  pays  for  the  damage  done  in  securing  the 
whole.  The  insurer  is  bound  by  his  contract  to  provide  against 
nothing  but  such  a  general  average,  or  a  total  loss*  It  would 
be  absurd,  that,  if  by  the  loss  of  a  cable  or  the  like,  the  sooda 
should  pay  6rf.  per  eeni,  average,  the  insurer  should  be  liaUe 
to  BOl,  per  cent,  arising  from  the  nature  of  the  commodity. 
The  rational  construction  is,  that  the  insurer  shall  make  good 
no  other  loss,  but  what  arises  fit>m  a  general  contribution  in  re- 
spect to  com  and  fish; — and  no  loss  under  8  or  5 per  eeni.  in 
respect  to  other  goods,  unless  in  case  of  such  general  contribu* 
tion.  Or,  in  case  the  ship  be  stranded,  then  he  shall  bear  all 
losses  the  insured  shall  suffer,  because  the  insured  has  dien  a 
right  to  abandon,  and  give  notice  to  the  insurer. 

Afterwards  Lord  Mansfield,  C.  J.,  delivered  the  opinion  of 
the  Court.  Nothing  is  more  inaccurate^  penned  than  the  form 
of  our  policies  of  insurance.  One  proof  of  which,  amon^  many 
others  is,  that  the  words  used  therein  have  often  very  different 
significations.  This  very  word  average  sometimes  signifies  loss, 
and  sometimes  contribution.  And  it  did  so  in  Spelman's  time; 
See  his  Glossary,  Hi.  Averagium.  But  whichever  sense  it  is 
here  used  in,  the  plaintiff  cannot  recover.  If  it  signifies  loss, 
then  here  there  is  no  loss  at  all ;  only  the  commodity  is  damaged, 
and  depreciated  in  value.  If  it  signifies  contribution,  then  the 
insurer  shall  be  free  from  it,  unless  where  the  contribution  is 
general.  Therefore  we  are  all  clear,  that  judgment  must  be  for 
the  defendant  (c). 

(e)  This  N.  B.  or  iMinonnduiD»  whidi     gittn  rise  to  nuuiy  deddoM ;  and  fron 
»  now  alwrnys  aniMxed  to  poUdei,  hat     tlM  eonsMtration  of  tiMm  Ifae  frilpfwiqg 
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may  be  ooUeeCcd;— that  the 
insurers  are  not  liable  for  any  loes  a- 
risiog  from  the  perishable  nature  of  the 
commodities  therein  enamerated^  or  from 
any  damage  they  may  ha^  snstaio- 
ed«  unlcis  such  loss  be  in  itself  the  sub- 
ject of  general  aterage,  or  unless  the  ship 
be  stranded,  or  there  be  a  total  loss: 
—-and  that  the  drcnmsfanoe  of  a  general 
avenge  ha?ing  taken  place  as  to  other 
goods,  or  to  part  of  the  commodities  them* 
selves,  or  to  the  ship,  as  in  the  principal 
ease,  will  not  make  them  liable  for  a  par- 
tial loss.  The  cases  rather  disagree  as  to 
what  shall  be  considered  a  total  loss.  Where 
a  cargo  of  com  was  so  mnch  damaged  on 
arrival  at  the  port  of  delivery  as  to  be  worth 
less  than  the  freight,  the  loss  was  consi- 
dered not  to  be  total,  and  as  it  was  not  a 
general  average,  and  the  ship  had  not  been 
stranded,  the  underwiiten  were  held  not 
to  be  liable  s  Afofoii  v.  Skmrraigf  Parks. 
Ins.  191  (ed.  1817).  Manh.  Ins.  326  (ed. 
1808).  So  where  a  ship  sailed  Uden  with 
fish,  a  qnandty  of  whidi  was  hove  over- 
board for  the  preservation  of  the  ship  and 
cargo,  which  of  course  was  a  general  ave- 
rage, and  afterwards  she  was  obliged  to 
put  into  Usbon  though  bound  to  Figara, 
and  it  was  Iband  by  the  board  of  health 
there,  that  the  remainder  was  rendered  of 
no  value;  yet  the  Court  held  that  as  the 
articles  tp^ifieaUy  remained,  it  could  not 
be  considered  as  a  leteJ  loss,  and  therefbre 
duit  the  underwriters  were  only  liable  for 
the  general  average  on  the  cargo,  and  die 
particular  average  on  the  ship;  Cocking  v. 
Ffm»tr,  Park's  Ins.  181,  Marsh.  Ins.  2S7. 
The  same  principle  was  adopted  in  M*Ai^ 
drewiy,  Famghan,  Park's  Ins.  185,  Marsh. 
Ins.  S82.  However  Lord  Kentfon  said,  al- 
luding to  the  Case  of  Cocking  v.  Fra$$rf 
he  could  not  subscribe  to  the  opinion  there 
given,  that  if  the  commodity  specifically 
remab,  the  underwriter  Is  discharged ;  7 
T.  R.  222.  And  where  fruit  was  so  much 
damaged  by  sea  water,  that  the  govern- 
ment prohibited  the  landing  of  it,  and  it 
was  necessarily  thrown  overlHwrd,  and  the 
ship  also  was  so  much  damaged  as  to  be 
unable  to  proceed  and  was  necessarily  sold, 
the  insured  recovered  as  for  a  total  loss. 
There  Heath,  J.,  said,  "  As  the  cargo  was 
necessarily  thrown  overboard,  the  case  does 


not  fon  within  fttn  exception  hi  the  BMino* 
random,  and  b  not  fovemed  by  the  Case 
of  Cocking  v.  Fratcr.  Had  it  been  the  same 
as  tliat  case,  it  would  have  been  necessary 
for  US  to  OQOsider,  how  for  that  case  hat 
been  impeached  by  the  observations  of  Ld. 
Kenyan!"  Dfmn  v.  Komcnft,  3  Bos.  h  P. 
474.  See  also  Aniermm  v.  Jtoy.  JS*.  Aaa, 
Comp*  7  Bast,  38 ;  jTkowipeon  v.  Aoy.  £x» 
Asi,  Camp,  16  Bast,  214.  On  an  insor^ 
ance  on  rice  ''firee  of  particular  average," 
mitil  landed  at  L.,  the  ship  was  wrecked 
witUn  the  Umitsof  theport  of  L.,  and  the 
rice  was  so  much  damaged  as  not  to  pn>> 
duce  snffldent  to  pay  the  freight;  this  was 
held  not  to  be  a  total  loss,  and  that  the  un- 
derwriters were  discharged;  Olemiit  v. 
ZMuUmJu.Comp.,2M.9iS.  871.  Note, 
the  two  Insurance  Companies  omit  the 
words  "  unless  the  ship  be  stranded,"  in 
their  policies,  and  therefore  are  only  liable 
for  general  average  or  in  case  of  a  total 
loss :  See  CanHUon  v.  London  Jet,  Comp,, 
dted  hi  3  Burr.  1558. 

It  is  now  settled  by  a  ease  which  under- 
went great  discussion,  that  if  a  ship  bo 
etranded,  Uie  insurer  is  liable  for  any  par- 
tial loss,  in  any  of  the  excepted  articles, 
though  it  did  not  arise  from  the  strandUng^ 
but  from  some  other  cauee.  Lord  JCmyon/ 
"  The  words  of  this  policy  are  in  general 
terms,  including  all  cases;  then  comes  this 
memorandum,  'com,  fish,  salt,  fruit,  fknir 
and  seed,  warranted  free  from  average  nn* 
less  general,  or  the  ship  be  stranded.'  This 
therefore  lets  in  a  general  average,  and  I 
do  not  know  how  to  construe  the  words 
grammatically,  but  by  sayhig^  that  if  the 
ship  be  stranded,  then  it  destroys  the  ex- 
ception, and  lets  in  the  general  words  of 
the  policy;"  BurntU  v.  Kmuingtan,  7  T. 
R.  210.  The  same  point  had  been  deter- 
mined in  Bowring  v.  EtmOe,  7  T.  R,  21d. 
(a);  NetbUt  v.  Luthington,  4  T.  R.  783. 

As  to  what  shall  be  considered  a  Hremd- 
Isf  ,  see  Dohmm  v.  BoUm,  Park's  Ins*  177, 
Marsh.  Ins.  239;  Baring  v.  HenkU,  Id. 
240;  M* Dangle  v.  Boy.  Ex.  Jet.  4  Camp.  ' 
288,  1  Stark.  130,  4  M.  &  S.  603;  Car- 
mihere  v.  Syiebatham,  4  M.  ft  S.  77; 
Searne  v.  Edmunde,  I  Brod.  &  B.  388,  4 
B.  Mo.  15;  Baifner  v.  Godmond,  5  B.  ft 
A.  225;  Bamw  v.  BeU,  4  B.  ft  C.  786,  6 
D.  &  R.  244. 


WlMOH 

e. 
SMITOf 


[     610     1 


The  King  r.  D'Eon. 

S.C.Z  Burr.  1513. 

XhE  Attorney-General,  by  command  of  the  Crown,  had  filed  Trial  not  pot  off 

an  information  against  the  defendant,  Charles  Genevieve  Louis  on  affidavit  of 

Augustus  Andrew  Timothy  D'Eon  de  Beaumont,  a  French  ^^^^^ 

gentleman,  who  was  originafiy  secretary  to  the  Duke  de  Nirer^  ^^.es,  when 

nois,  when  embassador  nere  from  France,  and  at  his  recall  was  thecasoissuipi- 

made  plenipotentiary,  and  charged  with  the  affiurs  of  ^at  ^'  "^  ^^ 
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The  Kino     CouTt,  till  the  arrival  of  the  Count  de  Guerchy  the  present 
,  ^'  embassador.     Soon  after  which  a  warm  dispute  broke,  out  be- 

D  Eow.        tween  the  Count  and  M.  D*Eon;  notes  and  contre-notes  were 
reignen,  never   published  on  both  sides,  and  at  length,  in  April  last,  M.  D'Eon 
to^Enriand'""  published  a  large  quarto  volume,  highly  abusing  the  Count, 
^^  '        and  charging  him  in  direct  terms  wiu  forging  his,  D'Elon's, 
letters  of  recall.    For  which  (as  a  libel)  the  present  informa- 
Procen  on  in-     tion  was  filed ;  tlie  subpoena  being  served  on  the  12th  of  April, 
formations.         ^nd  returnable  the  9th  of  May.     By  the  practice  of  the  Court, 
the  defendant  could  not  be  brought  in  by  any  compulsory  pro- 
cess, till  the  4th  of  June;  on  wmch  day  he  thought  proper  to 
appear;  and  the  information  was  filed  on  the  8th  of  June,  and 
a  copy  then  delivered  to  him.    He  could  not  be  forced  to 
plead  till  the  29th  of  June,  when  he  pleaded  the  general  issue, 
and  notice  of  trial  was  at  the  same  time  given  for  the  9th  of 
July.    And  nowj  on  the  30th  June,  Morton  moved  to  put  off 
the  trial  till  the  next  Term^  on  the  defendant's  affidavit  of  the 
absence  of  four  material  witnesses,  whom  he  named,  and  swore 
to  be  sent  abroad  at  the  instigation  of  Count  Guerchy,  but 
who  (he  beheved)  would  come  over  in  next  Afichaelmas  Tenn. 
Lord  Mansfield,  C.  J. — Is  it  possible,  that  the  evidence 
sworn  to  be  abroad  can  be  material  in  this  case  ?    Remember 
the  Case  of  the  King  and  BadcUfe  (d).    There  could  be  only 
a  single  question,  Whether  RadcMe  was^  or  was  not,  the  person 
formerly  attainted.   The  Court  told  him^  if  he  would  swear  the 
negative,  he  should  have  all  possible  indulgence,  and  [they  would] 
put  off  hb  trial,  [he]  having  sworn  to  the  absence  of  a  material 
r    •  «;i  1     1  ^^^^^^*  ^^^  ^^  refused^  and  the  trial  was  brought  on  insi^mUr. 
L       oil     j  Xiet  *  the  counsel  for  the  defendant  consider,  wnether  the  &cts 
lidd  in  the  information  can  admit  of  any  justification.     If  not, 
the  whole  results  to  the  single  question  of  publication,  which 
is  a  fact  wholly  within  the  defendant's  knowledge.     However, 
take  a  rule  to  shew  cause,  on  Wednesday  the  4th  of  Jufy. 

On  that  day  M.  D'Eon  swore  a  supplemental  affidavit,  that, 
on  conference  with  his  counsel,  they  had  assured  him,  that  the 
.  facts,  which  his  witnesses  were  to  prove,  would  be  material  on 
hb  defence;  and  therefore  he  swears  "  to  his  belief ;"  and  that 
the  gentlemen  had  been  sent  out  of  England,  at  the  instance 
of  Count  Guerchy,  on  account  of  their  friendship  with  D*£on, 
and,  since  they  had  been  in  France,  were  enjoined  not  to  open 
their  lips  about  this  affair. 

The  Attorney-General^  SoUcitor-General^  and  WaUaee^ 
shewed  for  cause,  that  the  new  affidavit  is  a  fresh  libel  on  the 
Count  de  GKierchy.  That,  in  December  last,  D'Eon  set  up  a 
press  in  hb  own  house ;  had  printed  off  the  libel,  entitled  Me- 
moires  et  Negotiations,  &c.  by  the  end  of  March,  and  pub- 
Ibhed  it  the  beginning  of  April.  If  therefore  the  witnesses 
were  sent  off  by  Count  Guerchy  to  stifle  their  evidence,  (as 
was  insinuated,  though  not  positively  sworn  to),  it  must  be  since 
the  publication:  whereas  in  fact  they  left  England  in  Novem- 

(d)  Ante,  4. 
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ber  last  about  their  own  aSairs.    And  we  have  the  affidavit     TniKiifo 
of  the  Count's  secretary,  that  they  were  not  sent  away  by  the  •• 

Count.   They  are  now  in  the  King  of  France's  actual,  militaory,  Z*^'    - 

service.  Is  it  probable  he  will  send  them  over  in  next  Midiael- 
mas  Term,  merely  to  give  their  evidence  in  behalf  of  D*Eon? 
Can  they,  who  left  England  in  November,  be  material  evi- 
dences in  respect  to  the  publishing  of  a  Hbel  in  the  April  fol- 
lowing ?  If  they  can  be  supposed  to  prove  any  thinff ,  it  must 
only  be  the  trum  of  some  of  the  facts  alleged,  whidi  the  de- 
fendant may  weakly  suppose  to  be  a  justification;  but  that  can- 
not be  given  in  evidence  {e).  It  is  not  sworn  that  the  witnesses 
are  likely  to  return,  or  that  he  has  used  any  endeavours  to  . 
briiig  them  over,  though  he  has  known  of  this  prosecution  ever 
since  the  middle  of  April.  Trials  might  be  put  off  ad  Graciu 
kalendoif  if  such  loose  affidavits  are  admitted.  And  (per  De 
Grey 9  Solicitor-General),  the  only  question  is,  wheAer  the  de- 
*fendant  did  print  and  publish.  In  Radel^e's  Case  (iii  order  [  ^512  ] 
to  obtain  a  like  fiivour  nom  the  Court)  the  Court  required  him 
to  say,  he  was  not  the  person.  Why  will  not  M.  D'Eon  now 
say,  ne  did  not  print  and  publish? 

Morton  and  Ashhursi^  in  support  of  the  rule,  observed,  that, 
if  the  defendant  be  now  convicted,  he  cannot  be  brought  to 
judgment  till  Michaelmas  Term; — that  the  indulgence  asked 
for  will  make  only  eight  davs  difierence  in  that  respect.    That 
M.  D'Eon  is  entitled  to  the  same  justice  and  indulgence  as 
every  subject  of  this  kingdom.    He  is  in  the  usual  course  of 
the' Court,  which,  on  a  general  affidavit  of  the  absence  of  any 
material  witness,  will  always  put  off  the  trial,  for  once  at  least. 
If  the  application  is  repeated,  without  disclosing  some  special 
circumstances,  it  is  then  indeed  looked  upon  as  an  artifice  to 
evade  any  triid.    But  if^  as  is  suggested,  the  King  of  France 
will  not  suffer  his  subjects  to  come  over  to  give  evidence  on 
behdf  of  D'Eon,  the  Justice  of  England  ought  to  put  off  the 
trial  indefinitely,  even  ad  Gracas  kalendas.    In  the  King  anJ  Trial  put  off  du 
Belinda  Williams,  where  an  information  ex  officio  was  filed  VT*."*^**" 
against  her  for  a  cheat  in  pretending  to  be  an  officer's  widow,'  ^{q^  f^te^ 
to  whom  it  was  alleged  she  was  never  married;  she  swore  to  rial witneM» who 
the  absence  of  a  material  witness  in  Scotland,  who  refused  to^  wasoutof  Eng- 
come,  and'wais  out  of  the  reach  of  any  process  from  this  Court.'  ^^  to  attend 
The  Court  put  off  the  trial,  and  said;  ^'  Unless  the  prosecutors  the  tnaL 
would  consent  to  let  a  commission  go  into  Scotland  to  examine 
the  absent  witness,  they  would  put  off  the  trial  from  time  to 
time "(/).'   To  avoid  the  imputation  of  collusion,  the  defend-. 

(«)  R.  ▼.  Baker,  BulL  N.  P.  9 ;  1  Hawk,  and  in  that  caM  it  was  held,  that  depod- 

P.  C.  c.  78,  t.  6;  4  Bae.  Abr.  Idbei,  (A)  tions  w  taken  might  be  read  in  a  criminal    ^ 

5,  p.  455,  aec  case;  it.  t.   Morpkew,   S  M.  ft  S.  602.    ^ 

(/)  5.  C.  dted  by  Lord  Man^ld,  in  The  Court  off  C.  P.,  in  one  caM,'  refin^, 
Mottgn  ▼.  Fabrigat,  1  Cowp.  174}  S.  P.  by  puttmg  off  the  trial,  or  other  indirect 
JPifffy  Y.  NewnhttM,  S  Dcmg.  419.  So  meant,  to  compel  a  plaintiff  to  content  to  a 
where  on  an  information  the  defendant  committion  fiw  the  examination  of  wit- 
applied  to  put  off  the  trial,  the  tJourt  re-  netiet  In  Scotland ;  CaUkmd  ▼.  VoHghan, 
fitted  to  grant  the  application,  unlett  he  1  Boa.  &  P.  SIO;  tee  alto  AH,  Oin,  y. 
vrould  content  to  the  examination  o£a  wit-  LaragaUif^  3  Price,  221. 
neti  for  the  Crown  upon  interrogatoriet ; 
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Thb  Kino     ant  hu  8W0m»  in  the  common  fonn,  that  he  did  not  send  the 
B'Eoiv        witnesses  away,  and  that  Ghierehy  did.    If  Ghierchy  did  not, 

^  ^ — t  why  does  he  not  swear  it  himself?  Does  he  think  himself  too 
great  a  man  ?  He  appears  here  in  no  other  light,  than  that  of 
a  subject  of  England  prosecuting  for  a  misdemesnor,  and  ap- 
pealing to  the  justice  of  the  country.  Long  before  Norember, 
books  were  published  in  respect  to  this  di4>ute;  I  will  not  say 
by  whom;  for,  till  the  course  of  the  Court  is  avowedly  altered, 
I  will  not,  on  such  a  motion,  disclose  the  .merits  of  my  client's 
defence.  Ghierchy  might  send  the  men  abroad  to  x^rerent  them 
from  giving  evidence  against  the  facts  which  were  alleged 

[  ^513  ]  against  D'Eon  by  his  *antagomst.  D*Eon  never  thought,  nor 
was  told,  that  the  truth  of  uie  facts,  alleged  in  a  libel,  might 
be  given  in  evidence.  He  was  told,  and  has  sworn  it,  diat,  if 
die  gentlemen  could  cdve  the  evidence  he  said  they  would,  it 
would  be  vei^  materiil:  perhaps  not  in  justification,  but  in  ex- 
tenuation, lout,  in  what  manner  material,  the  Court  wiU  not 
expect  us  to  disclose.  No  delay  is  imputable  to  D'Ekm :  he 
inppeared  in  time,  and  was  not  contumacious.  Is  he  to  outrun 
the  zeal  of  the  prosecutor,  and  appear  before  the  law  com- 
mands him,  or  else  not  be  entitled  to  common  indulgence?  I 
did  not  expect  to  have  heard  Mr.  RadcUff€?9  Case  applied  to 
&e  present  case.  That  was  an  instantaneous  proceeding,  in 
the  nature  of  an  inquest  of  office :  and  therefore  (says  Mr.  Jus- 
tice Foxier)  could  nbt  be  put  off,  unless  upon  good  cause. 
Whoever  reads  that  case  attentively  will  observe,  that  Mr.  Jus- 
tice Foster  himself  seems,  in  some  of  his  days,  to  have  wished 
that  the  trial  had  been  then  put  off{g). 

Yates,  J. — In  my  juvenile  days,  I  used  to  think  that  was 
a  hard  case.  I  have  lived  to  see  reasons  why  I  think  it  a 
right  determination.  It  was  a  matter  entirely  in  his  own 
knowledge. 

Lord  Mansfield,  C.  J. — I  don't  believe  Mr.  Justice  Foster 
had  any  doubts  about  the  propriety  of  bringing  on  the  triaL 
One  thmg  he  had  mistaken,  and  therefore  doubted  about.  He 
thought  the  Court  had  refused  to  let  the  prisoner  plead  the 
act  of  indemnity,  after  he  had  pleaded  in  chief.  But  I  set 
him  right  in  that  particular  before  he  published:  and  I  believe 
he  corrected  it.  The  act  of  indemnity  excepted  all  who  had 
broke  prison,  which,  we  were  prepared  to  shew,  Mr.  RadcMe 
had  done:  on  notice  of  whicn,  his  counsel  did  not  insist  on 
their  plea. 

Morton.— I  hope  that  case  shall  never  be  applied  as  a  pre* 
cedent  to  make  a  defendant  disclose  and  anticipate  his  de- 
fence, in  order  to  obtain  a  common  favour,     nhat  our  de- 

[  •SH  ]  ♦fence  is,  I  will  not,  for  the  sake  of  nrecedent,  disclose;  but 
if  nothing  should  be  left  to  a  jury  in  the  case  of  libels  but  the 
mere  publication,  I  am  sure  that  much  time  has  been  lately 

(g)  Post  Cr.  Law,  40;  ante,  3,  S.  C.  shewn.     It  haa  never  ^noe  been  eoosider' 

Und  Ktnpm,  obiening  upon  that  caie,  ed  as  a  precedent,  or  at  all  acted  nDdcr;" 

said;  "  How  fiur  that  case  was  relished  at  in  DmUr^f  ▼.  GwaOng,  Feake's  N.  P.  C 

the  time,  the  public  opinion  of  it  has  since  97. 
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mispent  before  your  Lordship.    (Alluding  to  Wilke9*$  Case  (A)     Trb  Kiko 
for  publishing  the  North  Briton,  No.  45,  in  which  the  tendency        o'Eon 

and  nature  of  the  libel  was  ainply  diBCUssed  at  the  trial.)  < ^ — i — » 

Lord  Mansfield,  C.  J. — ^informations  ex  officio  are  per- 
sonally the  King's  prosecutions.  No  man  is  there  to  be  con- 
sidered in  the  Ught  of  a  promoter  or  private  prosecutor.  No 
crime  is  so  great,  no  proceedings  so  instantaneous,  but  that, 
upon  sufficient  grounds,  the  trial  may  be  put  off.  Mr.  Rod- 
etiffe's  Case  did  not  proceed  upon  the  instantaneous  nature  of 
the  trial.  If  the  usual  form  of  the  affidavit  is  observed,  and 
there  is  no  special  ground  of  suspicion,  the  rule  goes  of  course. 
But  if  there  be  such  ground,  it  is  refused  unless  the  party  will 
go  into  farther  and  mmuter  circumstances  (i):  or,  if  it  appeam 
that  there  is  an  affected  delay,  the  rule  is  also  then  refused. 
Three  things  are  necessary  to  put  off  a  trial. — 1.  That  the 
witness  is  really  material  (iE),  and  luppears  to  the  Court  so  to 
be.  I  have  of^n  known  it  refused  unless  the  party  will  say 
to  what  point  he  means  to  examine  him.  S.  That  the  party 
who  appUes  has  been  ffuilty  of  no  neglect  (/).  3.  That  the 
witness  can  be  had  at  the  time  to  which  the  trial  is  deferred. 
Mr.  ItadcUffe's  Case  is  now  out  of  the  question.  For,  1.  It 
appears  most  clearly  now,  that  they  cannot  be  material  evi- 
dences. They  went  abroad  in  November,  and  therefore  can- 
not be  material  evidences  to  the  publication  in  March,  in  Ekig- 
land.  As  to  any  circumstances  of  alleviation,  if  proper  to  be 
considered  b-^fore  the  judgment,  he  may  lay  them  before  the 
Court  by  affidavit  (m).  The  defendant  insinuates  that  they  were 
sent  abroad  by  Count  Guerchv  to  prevent  their  giving  of  tes- 
timony. But  that  is  impossible,  from  the  difference  of  dates 
and  times.  He  swears  also,  that  they  have  orders  not  to  open 
♦their  lips  about  the  affair  between  him  and  Guerchy.  Tnat  [  *515  J 
also  is  impossible.  The  affair  must  mean  this  prosecution,  or 
means  nothing  to  the  present  purpose :  which  was  commenced 
lon^  after  they  were  sent  or  went  abroad.  2.  The  defendant 
had  notice  of  this  prosecution  on  the  ISth  of  April.  It  appears 
in  the  state  trials  (passim),  that  notice  is  held  to  be  given  by 
the  warrant  of  commitment.    In  all  tiiat  time  no  endeavour  has 

(h)    4  Burr.  2537,   19  How.  St.  Tr.  thdr  eridence  will  be  material  to  him  up? 

1075.  on  the  trial"  As  to  putting  off  the  trial  in 

(I)  So  where  writi  of  mandamut  issued  d?il  cases,  tee  Lord  t.  Cooke,  oiils,  436. 
vnder  a  particular  statute  to  examine  wit-         (A)  In  R.  y.  /ones,  8  East,  33,  the  de- 

nesaes  abroad,  the  Court  would  not  post-  fendant  swore,  "  that  he  was  adviied  and 

pone  the  trial  till  the  return  of  the  writs,  beliered,  that  their  evidence  would  be  ma- 

nnless  the  defendant  hud  before  the  Court  terial  for  him  upon  the  trial :"  but  Lord 

such  speekU  grounds  by  affidavit  as  might  EUevboroiigh  intimated,  that  the  affidavit 

induce  them  to  think,  that  the  witnesses  was  not  sufficiently  full ;  omitting,  as  it 

sought  to  be  examined  were  material  to  did,  to  shew  in  what  respect  the  evidence 

hia  defence;  A.  v.  Jones,  8  East,  31,  where  of  the  witnesses  was  material.    S.  P.  Aoy 

Lord  EOenborough  approves  of  the  rule  t.  iSSssMeii,  Barnes,  448;  Corbffn  v.  Ikm* 

laid  down  hi  the  text;  Id.  37.     It  also  se»,  2  Tidd's  Pr.  817,  (ed.  1821). 
there  appears,  tiiat  the  common  form  of         (/)  Saunders  v.  Pitman,   1  Bos.  ft  P. 

the  affidavit  is  to  mention  the  persons  on  S3,  aoe, 

whose  account  the  trial  is  sought  to  be  put         (m)  See  JR.  v.  BwrdeU,  4  B.  ft  A.  314, 

off,  by  name,  and  that  the  defendant  (or  319. 
prisoner)  **b  advised  and  believes  that 
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The  Kimo     been  made  to  bring  these  gentlemen  over.    S.  They  are  aU 
j^,J-  subjects  of  France.   The  presumption  therefore  is,  (unless  you 

'  shew  a  special  ground  to  the  contrary),  that  they  wiQ  not  come 
back  to  England.  The  presiunption  is  otherwise  in  British 
subjects;  that  they  will  return  to  their  own  native  soil  and  do- 
micil.  Two  are  in  the  army,  and  cannot  come  without  special 
permission.  In  SteeFs  Case,  indicted  for  perjury,  there  was  a 
mil  affidavit,  that  one  Matthews,  at  Guadeloupe,  was  a  mate- 
rial witness. — ^The  C!ourt  refused  to  put  off  the  trial:  and  when 
it  came  on  it  was  manifest,  that  Matthews  could  not  have  been 
at  all  a  witness  to  any  thing.  In  the  King  and  Luchtp^  the 
C!ourt  would  not  put  off  the  trial,  till  the  defendant  shewed  a 
special  ground  for  believing  that  his  witnesses  would  come 
over,  and  came  into  terms  of  stoppingall  actions  in  the  Com- 
mon Pleas.  In  the  Case  of  Belinda  tVHUams,  the  sole  ques- 
tion was,  whether  married  or  not  married.  All  the  witnesses 
were  in  Scotland.  By  consent,  as  this  was  a  civil  &ctf  it  went 
down  to  be  tried  by  commission,  as  if  in  a  civil  action. 

WiLMOT,  J.— The  rule  is  the  same,  in  criminal  and  civil 
cases,  and  whether  the  information  is  granted  by  the  Court,  or 
filed  by  the  Attorney-General.  In  common  cases  it  has  been 
sufficient  to  swear  generally  to  the  absence  of  material  wit- 
nesses; though  I  have  always  thought  the  rule  too  loose.  But 
[    *516    ]  even  in  a  common  action,  if  the  witnesses  are  foreigners,  *the 

Sneral  affidavit  will  not  be  sufQcient.  The  presumption  is, 
at  natives  of  Great  Britain  will  return  to  it,  and  that  fo- 
reigners will  not.  As  to  the  insinuation  that  M.  Guerchy  sent 
the  men  abroad  to  take  off  their  evidence,  were  the  fact  well 
proved,  I  should  think  it  a  reason  to  put  off  the  trial  for  ever. 
But  it  is  not  proved,  nor  is  even  a  beUef  of  it  sworn  to.  They 
went  abroad  before  the  book  began  to  be  printed.  Impossible, 
therefore,  that  the  insinuation  should  be  true.  Where  there  is 
evideniia  rei  against  even  a  positive  oath,  that  the  absent  wit- 
nesses are  material,  the  Court  will  not  put  off  the  trial;  espe- 
cially as  no  pains  have  been  taken,  no  endeavours  used,  to 
brii^  them  over.  - 

Yates,  J.— ^Whatever  indulgence  the  law  gives  to  defendants 
in  civil  cases,  it  ought,  afortioriy  to  give  in  criminal.  In  both 
the  view  is  to  obtain  justice.  Whether  the  trial  be  accelerated 
or  retarded,  the  view  is  the  same.  Two  rules  are  necessary  to 
be  observed: — 1.  The  evidence  must  be  material:  2.  That  it 
may  be  attainable.  1.  The  Court  will  not  drive  the  defendant 
to  disclose  what  the  evidence  is; — but  though  he  swears  the 
man  a  material  witness,  that  oath  is  not  conclusive.  If  the 
other  side  can  shew  it  impossible;  as  if  the  witness  be  the  hus- 
band or  wife  of  the  party,  or  has  been  abroad  seven  years,  and 
the  cause  of  action  arose  last  year,  this  will  counterbalance  his 
oath.  But  in  the  present  case  there  is  no  occasion  to  consider 
the  materiality;  because,  %  The  presumption  is,  that  the  evi- 
dence cannot  be  obtained,  and  the  defendant  has  shewn  no  en- 
deavours to  bring  the  witnesses  over. 

Rule  dbcharged,  absenie  Dbnnison,  J. 
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N.B:  On  the  9th  of  July  the  defendant  was  tried/ and,     ThbKiho 
after  proving  the  Duke  of  Nivernois's  character  and  recall,       jj,g^ 

M.  D'Eon's   station,  character,    and   recall,   and  the  Count  * .    '    » 

de  Guerchy's  present  character  as  embassador;  that  D'Eon 
set  up  a  press  in  his  own  house,  printed,  published,  and  sold 
the  books;  and,  upon  reading  to  the  jury  the  most  exception- 
able passage,  ♦he  was  convicted  on  the  information;  no  counsel  [  •SI?  ] 
appearing  in  his  defence.  Mr.  Attorney  and  Solicitor-General, 
Blackstone,  Clayton,  and  Wallctcey  of  counsel  for  the  Crown. 
After  which,  Lord  Mansfield  observed  to  M.  Mechel,  the 
Prussian,  and  other  foreign  embassadors,  then  attending  the 
Court,  that  the  laws  of  England  paid  as  high  a  regard  to  the 
function  of  embassadors,  and  would  equally  protect  them  from 
all  insults,  as  well  on  their  reputation  as  their  persons  or  pro- 
perty, as  the  laws  of  any  other  country.  M.  D'Eon,  on  being 
denied  a  longer  day,  thought  proper  to  make  no  defence. 
Otherwise  it  was  expected  he  might  nave  challenged  the  array, 
for  want  of  jurors  de  medietate  lingua.  But  it  was  conceived 
such  challege  would  have  been  too  late,  unless  he  had  prayed 
such  jury  by  a  suggestion  on  the  record,  that  he  was  a  fo- 
reigner, at  the  time  of  awarding  the  venire.  For  this  see 
Staundford's  P.  C.  1. 3,  c.  7;  Dyer,  144,  357;  Co.  Litt,  157  b; 
Cro.  Eliz.  869;  1  Keb.  547(«). 

(ft)  See  also  2  Hale,  H.  P.  C.  c.  36,  p.  271;  2  Hawk.  P.  C.  c  43,  s.  40{  3  Bac 
Abr./ttry,  (B),  8;  4  Bla.  Comm.  352. 


MICH.  TERM,— 5  Geo.  III.  1764.— K.  B. 
Walker  r.  Perkins,  Administrator. 

&  C.  3  Burr.  1568. 

Debt  on  bond  for  600/.    Defendant  prays  oyer  of  the  con-  Bond  for  coha<^ 
dition;  which  recited,  that  the  intestate,  William  Perkins,  and  Station  with  a 
Mary  Walker,  the  plidntifP^  having  contracted  a  love  and  value  bylSTdbUgor,** 
for  each  other,  had  agreed  •to  five  together  on  the  following  ^    ♦Slg   '] 
terms: — that  he  should  find  hctr  with  board,  lodging,  clothes,  and  fi» a main- 
and  a  servant  to  attend  her;  and,  if  he  happened  to  die  in  her  {f.°*?^^".. 
life-time,  or  should  refuse  to  live  with  her,  ne  shotdd  pay  her  j^^"  '  ^ 
an  annuity  of  60/.  per  annum:  and  that,  if  she  left  him,  or  kept 
company  with  any  other  man,  he  should  not  be  obliged  to  pay 
her  the  atouity,  or  to  find  her  in  board,  &c.     The  condition 
of  the  bond  was  therefore  for  the  performance  of  this  agree- 
ment.    Wh'^reupon  the  defendant  pleaded,  that  this  bond  was 
given  for  an  unlawful  consideration,  that  of  Uving  together  in 
a  state  of  fornication,  and  was  therefore  void  in  law.    Plaintiff 
replied,  that  she,  being  a  virgin,  was  seduced  by  the  said  Per- 
kins; and  that,  for  m&ing  a  provision  for  her,  and  as  a  com- 
pensation for  her  chastity,  he  gave  her  the  said  bond.    To 
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Walker  i^faich  the  defendant  demurred  in  law,  and  aasiffned  several 
.»w.  objecticxifl  in  point  of  pleading,  which  were  waiyeaf  on  the  ar«» 
"*'"*       gument,  by 

Wedderburn,  for  the  defendant,  who  insisted,  that  on  the 
face  of  the  bond  it  appeared  to  be  an  illegal  consideration,  and 
therefore  the  bond  void. 

Blaeksioney  for  the  plaintiff,  argued,  that  the  setting  aside 
such  bonds  was  as  much  an  encouragement  to  seduction  in  one 
sex,  aa  establishing  ^em  would  be  to  incontinence  in  the 
other;  and  that  seduction  is  the  more  odious  crime*  That 
the  condition  in  the  IxHid  was  twofold;  1st,  To  engage  her  to 
Uve  on  with  him  in  a  state  of  debauchery,  which  is  clearly  im- 
moral, and  therefore  contrary  to  law.  2d,  To  make  a  pro* 
vision  for  her  in  case  of  his  death ;  which,  as  she  was  debaudi- 
ed  by  Perkins,  is  clearly  a  good  consideration,  within  the  Cases 
of  Lady  Annandale,  2  P.  Wms.  432  (o) ;  Cray  and  Rooke,  For- 
rester, 153»  &c.  That  if  a  bond  be  conditioned  to  perform  two 
things,  one  contrary  to  law,  and  the  other  consistent  with  law, 
the  bond  shall  be  good  as  to  the  latter,  and  only  void  as  to  the 
former.  That  if  the  bond  had  been  put  in  suit  for  not  continu- 
ing to  live  together,  the  plaintiff  could  not  have  recovered; 
but  being  now  sued  on  the  virtuous  part  of  the  contract,  to 
recover  a  maintenance  after  the  obligor's  death,  it  was  legaL 
[  ^519  ]  *And  in  -support  of  this  doctrine,  he  cited  Chesman  and 
Nainbf/t  Lord  Haym.  1456,  Stra.  739,  as  fiiQy  in  point. 

But  per  Cur\ — ^The  consequences  drawn  would  be  just,  did 
not  the  foundation  fail  in  point  of  fieu^t.  Here  is  no  virtuous 
part  in  the  contract:  all  is  calculated  for  the  purposes  of 
prostitution.  And  per  Wilmot,  J. — Instead  oiprarnktm  pu- 
dicituBi  this  is  pretium  impudicitia.  Therefore,  per  toL  Cur\ 
{absente  Dennison,  J.,  tluroughout  the  whole  Term), 

Judgment  for  the  defendant  (jp). 

(o)  S.  C,  3  Bro.  p.  C.  446,  or  1  Bro.  P.  ture,  the  Court  hai  reUered  against  them. 

C.  350  (2d  ed.).  There  is  no  principle  in  equity  which  says 

(p)  As  to  bonds  and  deeds,  the  distinc-  a  man  may  not  gire  a  voluntary  bond  to  a 

tion  seems  to  be,  that  where  the  bond  or  common  prostitute ;  it  would  be  going  but 

deed  appears,  cither  on  the  ihceof  it,  or  by  a  littb  further  to  say,  he  could  not  give 

e?idcnie,  to  have  been  given  with  a  view  her  money,  without  her  being  liable  to  be 

to  procure  or  continue  an  illicit  connection,  ealled  upon  for  it ;"  HiU  t.  Speneer^  Ambl. 

then  it  b  void,  being  prvfliliMilMpiMltej/itf;  641.     <«  No  doubt  a  bond  would  be  void, 

but  when  it  is  given,  not  with  that  intent,  where  it  ezprames  iSkm  ooBsideratioB  of>- 

tfier  eohabitation,  even  to  a  woman  of  Here  cobabiution;'*  per  hd,  Imgkhtmtgk, 

previous  loose  character,  but  mure  espe-  C,  in  Franco  v.  Bolitm,  SVes.  Jun.  368, 

dally  to  a  woman  seduced  by  the  obligor  where  the  cases  on  this  point  are  ooOected; 

or  grantor,  being  hi  that  case  prmmimm  there  the  counsel  said,  mrgumd;  "The 

pmdkitia,  it  is  valid  i  Lady  AimmmiMt  principles  upon  which  the  Coort  ads  are 

Ca«,  dted  in  the  text.    So  a  voluntary  stated  in  a  variety  of  cases,  which  all  go 

bond,  given  by  a  pemn  to  a  common  wo-  pomtedly  to  this  distinction,  that  if  there 

man  qfUr  he  had  k^t  her  two  years,  was  has  been  this  sort  of  cohabitation,  aod  the 

not  relieved  against,  upon  a  bill  brought  man  chooses  volmtarily  to  e^ve  a  bond, 

by  the  executor  of  the  obligor.   There  Ld.  widiout  any  reference  to  a  continnsrinn  of 

Ccwdctt,  C,  observed,  «  The  cases,  which  that  interoodrse,  it  is  undoubtedly  good ; 

have  been  determined  agahist  securities  asore  so,  if  he  was  the  author  of  her  ruin : 

given  to  eommon  pvpstitules,  went  upon  but  if  she  has  been  apcmallviDgia  adal* 

the  circumstance  of  the  aecqritiei  bring  tery  with  others,  and  she  proposes  to  go 

given  prtvimu  to  the  cohabitation ;  a  con-  and  Hve  with  JL  upon  consideration  of  such 

sideratioB,  which  befaig  imjdi  ia  its  na-  a  boii4,  Ae  eases  ai«  aU  anUorai,  that  tUi 
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Court  will  Older  it  to  be  giTcnapw"  Whiek 
two  last  cited  cases  were  confinned  in  Qrajf 
T.  Mathiat,  5  Tea.  Jun.  286,  where  a  vo- 
luntary bond  given  during  cohabitatien  to 
a  woman,  previously  of  a  very  loose  ISe, 
was  considered  unimpeached ;  but  another 
given  afterwards,  expressly  securing  a  con- 
tinuance of  the  connexibn,  was  conddeied 
void  at  law  ek  hurpi  emtd,  Clarke  ▼.  Pt- 
ruun,  2  Atk.  383,  337,  Memb,  eonira;  but 
there  the  bond  was  cancelled  by  eotuent  of 
parties.  So  in  Ex  parte  fVard,  died  in 
Ex  parte  Afia^/M,  15  Yea.  Jun.  290,  UU 
Camtkn  held,  that  upon  a  bond  or  a  bill  of 
exchange,  given  as  a  compensation  for  the 
Injury,  not  as  the  price  of  a  fature  iflicit 
connexkni,  an  action  might  be  aaalntained. 
So  where  one  pietended  to  convey  an 
estate  (in  E  Utopia)  to  a  woman  as  prami- 
mm  ptideris,  and  in  fttct  there  was  no  such 
OTtate,  L.  C.  B.  Pengittff  orderad  so  much 
to  be  conveyed  out  of  the  best  part  of  his 
esUte;  Carjf  v.  Stajfard^  Ambl.  520.  So 
•  bond  given  in  consideration  that  the 
♦biigee  wontd  marry  a  wonum  who  had 
cohabited  many  years  with  the  obligor,  was 
held  good  in  Ex  parte  CotttreU,  Cowp.  742. 
And  where  the  oomfiiion  of  the  bond  was 
**  that  fak  consideration  of  osAoUCafiM  hadt 
dbc"  on  demurrer  the  bond  was  held 
good.  Clive,  J. — "  I  am  in  a  Court  of 
oommon  law,  and  not  In  an  Ecclesiastical 
Court:  if  a  num  hfta  lived  with  a  girl,  and 


afterwards  gives  her  «  bond,  it  is  good ;" 
Tttmer  v.  Vtmghan^  2  Wils.  389.  But 
where  a  young  woman  was  seduced  by  a 
married  man,  knowing  him  to  he  married 
at  the  time  of  her  seduction,  a  bill  brought 
by  her  for  payment  of  an  annuity  was  dis- 
missed :  but  without  costs;  Prieet  v.  Par- 
rot, t  Ves.  S.  1«0;  8.  P.  Mathewe  v. , 

1  Ifadd.  558;  Lady  Cot's  Ca.  3  P.  Wms. 
339;  J2o6iiMonv.  Gee,  iyes.S.  254,  wheft 
a  husband  had  assigned  his  wife  to  the 
obligor,  with  covenants  for  quiet  enjoy- 
nent  and  ftuther  a»urance«  See  aloo 
Knye  V.  Motret  1  Sim.  ft  St.  61,  2  Sioi.  ft 
St  260. 

But  past  cohabitation  is  not  a  sufficient 
consideration  to  support  an  aumapdl,  P^ 
Cnr. — "  It  is  not  averred,  that  the  de- 
fendant was  the  seducer,  and  there  is  np 
authority  to  shew,  that  past  cohabitatioh 
alone,  or  the  ceasing  to  cohabit  hi  flitare, 
is  a  good  consideration  fiv  a  pnNniae  of 
this  nature.  The  cases  dted  are  distin- 
guishable from  this,  because  they  are  all 
eases  of  deeds;  and  it  is  a  very  diibfCitt 
qoestion,  whether  a  consideration  bo  euf- 
fidentiy  good  to  maintain  a  promise,  and 
whether  it  be  so  illegal,  as  to  make  the 
deed,  which  reqtued  no  oonndenmon, 
VMd ;"  Bhmingtom  v.  ^oMs,  4  B.  ft  A. 
650.  See  also  Bobbuan  v.  Cor,  9  Mod. 
263;  and  Gibson  v.  Dickie,  3  M.  ft  S.  463. 


Walkxb 
Perkins. 


Denn,  on  Demise  of  Edward  Satterthwaite  v.  Charles 
Satterthwaite. 

OASE  reserved  firom  Lancaster  Assiaes,  on  ejectment.    The  Devise  to  A.  for 
premisses  were  a  customary  estate  of  inheritance,  descendible  g'^^^^Ie**^^ 
firom  ancestor  to  heir  acc<Hrding  to  the  custom  of  the  manor;  age'of  twenty- 
and,  by  the  custom,  all  tenements  are  devisable  by  will  in  one,  and  then 
writing  without  surrender.     Old  Clement  Satterthwaite,  befaig  ^  \^^^,' 
admitted  tenant  in  fee,  by  wiU,  S7th  November,  1738,  devised  inTmediltoiy  m 
the  premisses  to  Williiuki  Satterthwaite,  his  fourth  son;  for  the  B. 
uae  of  William  Satterthwaite,  son  of  the  said  William,  for  his 
maintenance  and  edueation)  till  he  attained  the  ase  of  twenty- 
one  years;  after  which,  he  devised  the  same  to  William  Sat- 
terthwaite, the  grandson,  and  his  heirs.    William,  the  son  of 
Clement,  entered  and  was  admitted.    William,  the  ^andson, 
died  before  twenty-one,  unmarried;  and  the  defendant  is  his 
brother  and  heir  at  law.    Clement,  the  eldest  son  and  heir  of 
the  devisor,  died  after  William,  the  grandson,  leaving  Edward, 
his  next  brother  and  heir  at  law;  who,  14th  May,  1761,  de** 
vised  all  his  customary  estates  to  his  nephew,  Edward  Satter- 
thwaite, the  lessor  of  the  plaintiff,  in  fee.  Neither  Clement,  the 
son,  nor  Edward,  his  brother,  were  ever  admitted  tenants,  or 
were  in  possession  of  the  rents  and  profits ;  and  there  is  no  in- 
stance of  devising  customary  estates  in  this  manner,  before  ad** 
mittance* 
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Dknk  Qu.  1st.  As  Waiiam,  the  grandson,  died  before  twenty-one, 

satter-       whether  the  premisises  descended  to  his  heir  at  law?  If  not, 

*2d.  As  Edward,  the  son  of  Clement,  was  never  admitted. 


TBWAJTE. 


whether  the  premisses  passed  by  his  will? 


^^  >  Blackstone,  for  the  plaintiff,  admitted,  that  (though  in  Gates 
and  HaUwellf  1  Leon.  101,  it  is  held,  that,  on  a  devise  to  A. 
4U1  B.  attains  the  age  of  twenty-two,  and  then  to  B.  in  fee,  the 
inheritance  descends  in  the  interim  to  the  heir  at  law,  yet)  aO 
the  subsequent  cases  {q)^  from  Boraston^s,  3  Co.  19,  to  the 

J  present  time,  are  so  exceeding  strong,  that  in  mich  a  case  the 
ee  vests  in  B.  immediately;  that  uiuess  the  present  case  can 
be  distinguished  from  those,  it  would  be  even  indecent  to 
argue  it.  And  the  only  distinction  he  could  see  was,  that  in 
all  the  farmer  cases,  the  first  devise,  qwmsquey  has  been  to  a 
third  person,  and  for  the  benefit  of  third  persons;  creditors, 
widows,  younger  children,  &c.;  and  then,  as  the  testator  has 
made  no  other  disposition  of  the  fee,  but  by  giving  it  to  the 
remainder-man,  the  law  vests  it  immediately,  though  to  be  en- 
joyed in  futuro:  but  in  the  present  case,  as  the  precedent 
estate  is  given  to  the  father  for  the  use  and  benefit  of  his  son 
till  twenty-one,  and  after  his  attainer  of  that  age,  then  to  the 
son  in  fee,  it  should  seem  that  the  intent  of  the  testator  was, 
that  he  should  not  have  the  fee  till  after  he  has  attained  that 
age,  but  that  the  fee  descended  in  the  interim  to  the  testator  s 
heir  at  law.  This  distinction  seems  warranted  by  the  doctrine 
oi  North,  C.  J.,  'm  Taylor  and  Biddal,  2  Mod.  289;  "  testa- 
**  tor  devised  to  Elizabeth,  his  sister  and  heir,  till  her  son  at- 
"  tained  twenty-one ;  and  then  to  the  son  in  fee.  Held,  that 
**  the  fee  vests  in  the  son  immediately;  because  the  testator 
''  could  never  intend  the  inheritance  should  vest  in  that  person 
**  to  whom  he  had  devised  the  term." — ^Now  in  this  case,  the 
term  is  in  effect  devised  to  the  grandson;  and  therefore,  ac- 
cording to  this  reasoning,  he  shtul  not,  during  the  term,  have 
the  fee. 

Claytoft,  for  the  defendant,  cited  Hayward  and  White  {r\ 
HiL  SO  Geo.  2,  B.  R. :  devise  to  trustees  and  their  heirs,  in 
trust  to  pav  the  profits  for  the  education  of  John  and  Thomas 
Hayward  during  theur minority;  and  when  they  attain  the  age 
[  521  J  of  •twenty-one,  then  to  the  use  of  them  and  their  heirs.  The 
Court  held,  that  the  wiQ  passed  an  immediate  interest  to  the 
brothers,  and  the  trustees  are  only  as  guardians  during  their 
minority.  The  interest  is  vested,  not  contingent ;  and  to  take 
effect  in  possession,  when  of  ace. 

And  the  Court  wajs  clear,  that  in  the  case  at  bar,  William, 
the  father,  was  only  in  the  nature  of  a  guardian  to  his  son ;  and 
that  the  fee  simple  vested  instantly  m  William,  the  son(«}: 

(f )  Which  are  coUected  hi  Fearoe'i  C.  attain  the  age  of  twenty-four,  and  whgm  he 

R.  241,  et  teq.i  Vin.  Abr.  DeoUe,  (N.b);  ahaU  attain  that  age,  to  hun  in  fee,  A.  was 

/  ;  ?*•  ^"^  (^-  **)•  *>«W  to  take  a  mted  intereit,  which  de- 

(r)  Or  GcodHtU  dem.  Hoffward^.  White,  tcended  to  hia  heirs  upon  his  dying  before 

S  Burr.  228,  1  Lord  Kenyon,  506.  twenty-fear.    Ld.  KenMam,—'*  The  words 

(«)  So  in  a  demise  to  trustees  till  A.  shall  them  and  when  only  denote  the  time  when 
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wberefbre  the  second  point  was  not  arpied^  and  there  was 
judgment  for.  the  defendant,  viz*  That  me  plaintiff  be  non- 
suited. 
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the  remainder  shall  take  tStet  in  pos- 
seadon."  Jskhursi,  J.—"  Had  the  de- 
▼isor  naed  these  words,  '  IfX,  shall  attun 
the  age  ef  twenty-fimr/  dial  umild  hate 
made  it  a  condition  precedent,  and  no  in- 
terest would  have  Tested  in  him  unless  he 
had  attained  that  age.  But  here  the  de- 
visee's estate  was  to  take  effect  in  pos- 
session, wAm  he  should  attain  the  age  of 
twenty-four.    And  this  is  like  the  case  of 


a  legaqr  U  ftt  pM^f^ku  the*  party  attains 
the  age  of  twenty-one ;  that  is  a  vested 
legacy:  but  if  the  legacy  be  to  be  paid  tf 
Uie  legaiee  attain  the  age  of  twenty«>one,  it 
is  not  Tested;"  Dm  y.  Uth  8  T.  R.  41, 
(see  lP.Wms.170;  WiUes,  338);  S.P. 
fVarter  t.  Warier,  2  Brod.  &  B.  349,  and 
see  Maehm  t.  JUvnoidt,  3  Brod.  ft  B» 
121. 


EvAMs  on  Demise  of  Brooke  v.  Astley. 

S,  C.  Jnie,  499. 

JLHIS  case  was  again  argued  by  Seneant  Hewiii  for  the 
plaintiff,  and  Norton^  Attorney-General,  for  the  defendant; 
after  which  the  Court  gave  judgment. 

Lord  Mansfield,  C.  J. — ^The  reason  of  the  multiplicity  and 
seeming  disaffreement  of  the  cases  in  the  old  books,  concerning 
what  words  snail  create  an  estate  tail,  and  what  an  estate  for 
life,  in  a  will,  has  arisen,  not  so  much  from  endeavouring  to 
follow  the  intent  of  the  testator,  as  from  adhering  to  an  old  rule 
of  law,  that  the  ancestor  cannot  take  a  mere  estate  for  life, 
and,  in  the  same  deed,  an  estate  be  given  to  his  heirs  as  pur- 
chasors.  The  reason  of  this  rule  was  founded  in  feodal 
tenure  (^).  For  otherwise  the  lord,  on  the  death  of  the  an- 
cestor, would  be  defrauded  of  his  feodal  profits.  •  But  sipce 
these  tenures  have  been  taken  away,  the  C!ourts  have  indeed 
followed  the  rule  of  law  where  the  case  was  plainly  and  directly 
within  it,  but  have  departed  out  of  it  wherever  the  intent  of 
the  testator  was  clearly  against  it.  This  has  occasioned  the 
variety.  The  true  construction  of  the  testator's  intent  is  to  be 
collected  from  his  will,  taking  in  the  nature  of  the  thing  de- 
vised,, and  the  relations  the  persons  stand  in  to  him.  *The 
plaintiff  claims  as  right  heir  to  the  testator,  to  whom  the  last 
remainder  is  limited  by  the  will.  He  therefore  claims  under 
the  will:  and  the  same  construction  must  now  be  used,  as  if 
William  Hulton,  or  any  other  intermediate  remainder-man,  had 
been  living,  and  had  brought  this  action.  Therefore  all  argu- 
ments are  out  of  the  case  which  have  said,  that  heirs  at  law  are 
to  be  favoured,  and  that  nothing  but  necessary  implications  tan 
disinherit  them(f?).  No  doubt  upon  this  question  could  have 
entered  into  the  head  of  any  plain  man  imused  to  legal  niceties. 
What  must  be  the  construction  of  this  devise,  to  favour  the 
plaintiff's  claim?  Either,  1st,  That  it  is  void  for  uncertainty; 
or,  2dly,  That  the  after-bom  sons  took  estates  for  life  as  joint- 


A  deTise  to  the 
durce  sons  of  A. 
in  tail  male  so^ 
cesslTelyi  re- 
mainder to  all 
and  crery  tlie 
after-born  sons 
of  A.fWithoat 
namipgany 
esUte;  remain- 
der, for  want 
of  sncfa  issne,  to 
B.  in  tail  male: 
the  after-bom 
sons  of  A.  take 
an  estate  In  tail 


[    ♦522    ] 


(i)  S.  V.  anU,  26e;   and  see  1  Mer. 
668-9. 


(v)  Qtutre:  see  Alkn  t.  H$her,  mU, 
2i,  and  HurMt  t.  Wkiek»lu<h  «■<«»  l^?* 
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tenants;  or,  Sdly^  That  tiiey  took  estates  finr  life  succesovely. 
As  to  the  ftrsty  nothing  is  more  certain,  than  that  the  testator 
meant  to  perpetuate  ms  estate  in  his  name  and  family;  and, 
so  far  as  the  law  will  permit,  we  must  carry  that  intent  into 
execution.  As  to  the  second,  the  provisions  of  the  will  make 
such  a  construction  ahsurd.  During  the  minority  of  the  per- 
son?  entitled  to  take,  the  profits  are  to  accmnnlate  for  their 
us^.  Are  all  to  divide  these  profits  when  accumulated?  Are 
all  to  take  the  names  and  arms  of  Daniel?  Are  alt  to  make 
joixitures  of  200/.  per  annum?  It  is  therefore  necessary  to 
adopt  the  third  construction,  that  they  are  to  take  estates  for 
life  successively.  But  by  what  is  this  warranted?  By  refer- 
ence to  the  other  words  of  the  will.  Then,  by  the  same  rule 
of  reference,  you  may  ascertain  the  quantum  of  interest  meant 
to  be  devised,  as  weU  as  the  joint  or  sole  enjoyment  of  the  de- 
visees. The  whole  context  shews,  that  the  words  of  inherit- 
ance were  here  omitted  by  accident.  The  direction,  that  those 
to  whom  the  estate  should  come,  and  their  descendmnU^  should 
take  the  name  and  arms,  shews  he  meant  to  devise  a  descendi- 
ble estate.  The  Case  of  Colleton  and  Hellier{u),  before  Lord 
Hardtdcke^  was  not  near  so  strons^as  this.  I  dierefore  am 
clearly  of  opinion,  that  Sir  William  Duckenfield  took  an  estate 
tail;  and  tlunk  the  case  would  not  have  borne  a  second  argu- 
[  ^523  }  *ment,  had  it  not  been  of  so  much  consequence  in  point  of  in- 
terest. 

WiuioT,  J. — I  am  clearly  of  the  same  opfaiion,  and  never 
had  any  doubt.  I  dare  say,  the  variation  in  the  wording  of 
the  will  arose  from  a  notion  in  the  drawer  (for  though  written 
in  the  testator's  own  hand,  it  is  plainly  the  draught  of  some 
lawyer),  that  you  cannot  make  an  after-bom  son  a  tenant  for 
life*  1  have  known  such  a  notion,  prevail  in  the  country, 
though  nothing  is  more  untrue  (tr).  Indeed,  if  you  afterwards 
make  a  limitation  to  their  issue,  it  will  make  them  tenants  in 
taiL  Therefore  he  gave  no  estate  specifically  to  these  child* 
ren,  but  left  it  to  the  operation  of  law  to  construe  k.  I 
believe  the  testator  meant  to  give  estates  for  life,  and  afler^ 
wards  to  their  sons  in  tail,  as  to  all  the  devisees;  but  he  has 
not  done  so  with  respect  to  the  sons  in  being,  nor  as  to  Hulton 


(»)  Or  CorytoM  ▼.  A/yor,  S  Cox,  840 ; 
dted  in  2  Buir.  983,  8  Ves.  Sep.  195, 
4  Bro.  C.  C.  461,  Feame's  C.  R.  590, 
(8th  ed.). 

(w)  '*  It  was  once  doubted  wkether  im 
estate  for  life  could  be  gi^en  to  unbom 
issue.  The  law  is  now  clearly  settled, 
that  an  estate  for  life  may  be  limited  to  un« 
bom  issue,  provided  the  devisor'  does  not 
go  farther,  and  give«n  estate  in  succession 
to  the  children  of  such  unborn  issue ;"  ptr 
Lord  Kenyan  in  Hay  y.  Earl  of  Coventry, 
a  T.  R.  80.  And  this  is  explained  by 
what  was  said  by  his  Lordship  in  Hrw- 
denellr.  Shoes,  1  East,  452,  viz.  "  An 
unbom  eluld  nsay  be  made  tenant  in  tail, 
but  not  tenant  for  life  with  a  limitation  to 


bis  ditMien  as  purchasers :"  and  that  tiie 
doetiloe,  tiitt  there  could  B0I  be  «  Uadta- 
tion  to  an  unbom  child  for  lifo,  with  lim^ 
tations  to  the  issue  of  such  unbom  child  in 
succession,  had  been  distinctly  laid  down 
by  the  learned  Judge  irho  delifcrcd  the 
opinion  of  the  Judges  in  the  Duke  fdMarU 
borough't  Case ;  which  case  is  reported  in 
3  Bia  P.  C.  288  (8d  ed.),  or  5  Bro.  F.  C 
592  (1st  ed.).  And  in  Hmmbenim  w. 
Humbersioih  cited  mUe,  505,  Ld.  Cewpetf 
C,  decreed  estates  tsil  to  the  sons  unboip, 
and  estates  for  life  to  those  im  csar,  accord- 
ing to  the  doctrine  of  ey  pret  (as  to  which 

see  NiduU  ▼.  JVtcAotf,  post,  1159) See 

also  Godotpkm  t.  Godolphm,  1  Ves.8.  81; 
and  Feame  C.  R.  508. 
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and  the  other  remamder-mui*     And  he  certainly  metnt  td       Btaiw 

AlTIAT. 


ffive  the  after-bom  sons  the  same  estate  as  to  thoae  in  csve. 
Uould  he  mean  to  disinherit  their  children,  as  he  must  have 
done  (even  if  they  had  any)  b^  the  construction  now  contended 
for?  You  must  connect  tfaos  with  the  precedent  and  subsequent 
devises.  What  is  the  construction  of  those,  must  also  be  the 
construction  of  this. 

Yates,  J. — ^I  am  of  the  same  opinion,  and  equally  dear  in 
that  opinion.  The  after-bom  sons  had  not,  could  not  have, 
oflfended  the  testator.  There  is  therefore  no  nxmi  to  suppose^ 
he  could  intend  to  narrow  his  bounty  in  respect  to  them  and 
their  issue.  Judgment  for  the  defendant  (x). 

(x)  "  At  to  the  C8M  of  EwBU  ▼.  AHley,  brothert^  Md  a  NquldtiMi  thftt  tbt  <»> 
the  estate  was  Umited  fai  ftirtnal  tvnu  to  ▼iior'B  nane  and  armi  thoald  be  beine  by 
the  three  fint  tons  of  the  devisor*!  sister,  them  and  their  descendants.  And  the  de- 
and  to  the  hein  of  their  bodies,  and  in  the  visor  cdald  not  be  supposed  to  have  in- 
limttation  to  the  fourth  son  those  words  leaded,  that  the  estate,  wUch  was  the 
were  omitted :  and  afterwards,  when  the  sabstaaee,  should  go  one  way,  and  the 
deviior  was  direetin§  what  was  to  lie  done  arms  and  name,  which  were  the  shadow, 
in  conformity  to  his  will,  he  took  it  for  another.** — Per  Lord  Ktnffon,  in  JKsjr  r. 
granted  that  an  estate  of  mherxtance  was  Earl  of  Cosvnlry,  3  T.  R.  8S.  And  in  Has 
given  to  the  iNttth  son,  Ibr  he  directed  the  ▼.  Dorrs,  1  Bos.  ft  P.  260,  Balfar,  J.,  ob- 
sons  of  thai  foarth  son  to  take  his  name  served,  that  "  with  respect  to  the  case  of 
and  arms^  And  I  remember  tliat  in  de-  Evant  v.  Aiiley,  the  proviso,  that  the  de- 
termining that  question,  the  Court  con-  vitees  and  dirir  descendants  should  lake 
sidered  the  rule  adopted  by  Lord  Ails,  the  name  and  ams  of  the  devisor,  was  in^ 
Mosstter  a  ssoiis;  wUdi  was  no  pedantic  consistent  with  a  mere  estate  for  life.'*  See 
or  inconsiderate  eiptession  when  fidling  also  Deun  dem.  Briddtm  v.  Pa|fS,  Id.  S61 ; 
from  him,  but  was  intended  to  convey  in  D09  v.  Fos^fAon,  5  B.  A  A.  464.  As  to 
short  terms  the  grounds  upon  which  he  what  words  pass  an  estate  tail,  see  the 
ibnned  his  Judgment  The  kindred  terms,  cases  collected  in  1  Roberts  on  Wills,  469 
to  which  the  Court  referred  in  Eoans  v.  (Sd  ed.) ;  Bac.  Abr.  Leg,  8f  Den.  (D) ; 
Aetley,  were  the  luniudons  to  aU  the  other  Vin.  Abr.  l>se.  (G  b.) 


CoAfBE  qui  tarn  v.  Pitt.     (See  atUe^  437). 

S.  C.  8  Burr.  Id8fr-*1682. 

iliCTION  on  the  statute  of  brihery  (^),  for  corrupting  three  Aetkm  on  the 
voters  at  bust  Dchester  election.    Verdict  for  plaintiff,  with  "tatuteofbribe- 
1500/.  damages,  subject  to  the  report  of  Wilmot  J.,  who  tried  Jia^^Se  par- 
the  cause*    And  the  defendant's  counsel  relied  on  three  ob<  ties  for  whom 
jections: — 1.  That  the  declaration  states,  that  the  party  was  *k«  bribe  was 
bribed  to  vote  £or  Mr.  Lockyer  *and  LordEgmont}  and  it  [    *5S4    ] 
came  out  m  evidence,  that  it  was  for  Mr.  Lockyer  and  his  given;  norSdiy, 
friend :  2.  That  the  declaration  states,  that  LoM  £ffmont  and  needitbeproved 
Mr.  Combe  were  candidates  at  the  time  of  the  bribe  given ;  S^f  w«r^di. 
and  no  evidence  was  given  thereof:  3.  That  it  also  states,  that  dates;  nor  Sdiy* 
the  persons  bribed  had  a  right  to  vote ;  but  no  evidence  was  ^^  the  voter's 
given  diereof,  other  than  that  they  actually  voted.  te  pr^eT^* 

Liord  Mansfield,  C.  J. — This  is  an  action  brought  for  three 
penalties  for  election  bribery,  for  which  very  oflfence  die  de- 
fendant has  been  formerly  convicted  upon  an  information  («)• 

(ffj  2  O.  2,  c.  24:  and  see  ftmher  en-      c.  118. 
actments  against  bribery  in  4S  Qea,  3,         (a)  AiU$f  888. 
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And  the  Court,  in  giving  judgment,  considered,  he  was  liable 
to  this  action.  Yet  the  reluctance  of  every  man.  to  see  a  per* 
son  twice  punished  for  the  same  offence  operated  strongly  at 
the  trial,  in  saving  the  case  in  this  shape.  The  same  also 
operated  here,  in  hopes  that  the  parties  might  come  to  some 
compromise.  This  has  not  happened.  We  are  sorry  £ot  it : 
but  the  law  must  have  its  course.  We  must  not  make  an  ille- 
gal or  dangerous  precedent  to  get  out  of  this  statute,  so  long 
as  it  remains  in  force.  Its  extent  and  severity  we  all  know 
happened  bv  accident.  As  to  the  first  objection :  in  penal  ac- 
tions the  rule  is,  that  the  material  fact  must  be  charged;  and 
that  you  must  prove  a  fact  charged,  sufficient  to  warrant  all  the 
consequences  of  a  verdict.  The  material  fact  here  is,  being 
bribed  to  vote.  It  makes  no  difference  whether  the  proof  was, 
that  he  was  bribed  to  vote  for  both,  or  for  Lockyer  only.  The 
second  objection  goes  upon  the  vague  idea  of  wnat  is  a  candi- 
date previous  to  the  day  of  election.  The  poll  is  then  the  only 
evidence.  The  House  of  Commons,  in  the  case  of  Gore  of 
Tring,  candidate  for  Bucks,  determined,  that  nothing  was 
evidence  of  being  a  candidate  but  the  poll-books.  Before  the 
time  of  election  any  one  is  a  candidate  for  whom  a  vote  is  asked. 
This  very  fact  makes  the  person  in  whose  behalf  the  bribe  was 
given  a  candidate.  As  to  the  third  objection,  the  defendant 
^  shall  not  dispute  a  man's  right  of  voting,  when  he  has  asked 
[  525  J  hiju  for  his  vote.  It  is  a  sufficient  *proof  of  right,  that  he  ac- 
tually did  vote.  I  am  sorry  I  must  be  clear,  mat  there  is  no 
ground  for  the  obiections. 

WiLMOT,  J. — Of  the  same  opinion.  The  material  and  sub- 
stantial charge  is,  the  bribe  to  give  a  vote  at  that  election,  for 
a  person  then  a  candidate.  Had  it  been  only  proved  that  it 
was  in  fact  given  to  vote  for  Lockyer,  it  had  been  sufficient. 
This  action  might  be  pleaded  m  bar  against  any  other  action 
for  the  same  offence. 

Yates,  J. — Of  the  same  opinion.  Id  cerium  est,  f^^  cer-- 
turn  reddi  potest.  Lord  Egmont  appeared  to  be  afterwards 
the  friend  intended.  But,  apart  from  this,  the  offence  against 
the  statute  is  bribery,  to  give  his  vote  in  that  election ;  it  is 
immaterial  for  how  many  candidates.  In  any  subsequent  ac- 
tion for  bribing  the  same  voter  for  any  other  candioate,  the 
defendant,  by  averment,  might  plead  this  recovery  in  bar.  Had 
it  been  traversed,  that  Loi^  Egmont  and  the  ouier  were  can- 
didates, it  would  have  been  immaterial  and  bad.  It  is  imma- 
terial whether  the  voter  had  a  right  to  vote  or  no ;  if  he  dahned 
to  have  a  right,  it  is  the  same  offence  by  the  statute. 

Discharge  the  rule,  so  far  as  relates  to  the  entering  judg- 
ment for  the  defendant — but  the  defendant  is  at  liberty 
to  move  for  a  new  trial,  or  in  arrest  of  judgment,  as  he  shaU 
be  advised. 

Afterwards,  in  the  same  Term,  Norton,  Attorney-General, 
moved  for  a  new  trial  for  uregularity  in  the  former  trial;  in 
that  the  record  of  Nisi  Prius  and  plea-roll  were  not  properly 
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made  up:  they  stating  only  the  dechiration  and  the  plea  in  bar     Combb  f.  i. 
of  nil  debeii  but  having  totally  omitted  the  previous  plea  in        p^ 

abatement,  demurrer,  and  judgment;  which,  ne  aUegedi  were  ^- v        * 

necessary  to  be  entered  of  record  in  order  to  bring  a  writ  of 
error,  if  necessary.  And  he  cited  Harpur  and  -Dary,  Carthew, 
498  (a) ;  and  a  nue  was  made  to  shew  cause  next  Term  (6). 

(a)  Or  ndier  the  caw  of  DubarHne  ▼.  for;  7  Mod.  51, 1  Salk.  5. 

CkmeeUaur,  there  dted ;  S,  C.  Garth.  447,  (h)  Thii  rule  was  afterward!  diwhaiged ; 

5  Med.  399,  13  Mod.  190,  1  Ld.  Rajm.  the  Court  held  that  the  irregularity  waa 

3S9;  where  a  verdict  for  the  plaintiff  waa  cured  by  the  defendant**  accepting  the  is- 

set  aaide,  became  he  had  omitted  to  put  a  sue  azkd  paying  for  it  Hit  ol^ectloo  ought 

plea  in  abatement  upon  the  NinFrhuro^L  to  hare  been  made  at  that  time :  it  waa 

But  the  Court  of  King's  Bench  afterwards  too  late  to  make  it  then;  Comb9  t.  Fm^ 

a  rule,  tiuit  a  copy  of  the  plea  In  3  Burr.  1683. — See  Tidd*s  Pr.   755  (ed. 


chief  only  ahould  be  delivered  and  paid      1821). 


SWANN  U.  BrOOMB*  [       5^       ] 

S,  C.  AnU,  496. 

XHIS  case  was  again  argued  by  Glytm,  Serjeant,  for  the  de-  No  judgment 
fendant  in  error ;  who  alleged — 1.  Tliat  days  of  appearance  are  ^^J^T^.^ 
of  two  sorts,  compulsory  and  voluntary;  and  that  all  amicable  if  theratamof 
proceedings  have  relation  to  the  latter  only.     Therefore,  the  a  writ  of  ram- 
tenant  having  appeared  gratis,  it  shall  be  intended,  that  he  JJ^,^^^^" 
appeared  on  the  first  possible  day  :  which  is  the  essoign  day  ^on  a  Sunday, 
of  the  Term,  which  is  the  true  day  of  appearance ;  the  quarto  and  th«  vouchee 
die  post  being  only  a  day  of  grace:  Co.  Litt  134;  1  Bulstr,  ^^^JJ^^J' 
35;  Dyer,  361.    In  Pigot  on  Kecov.  58,  lease  and  release  to  |JJ/*^^*^ 
make  a  tenant  to  the  prcscij^e  was  on  27th  November :  recovery 
had  in  the  same  Term,  which  related  back  to  November  26th, 
being  the  esso^  day.     Therefore  held,  there  was  no  tenant 
to  iheprcBcipe.    Bro.  Abridgm.  tit.  Relation,  40;  scire  f tunas 
on  judgment  in  debt — writ  of  error  had  been  brought,  tested 
the  quarto  die  post:  held,  that  it  did  not  suspend  the  judg- 
ment ;  that  being  antecedent,  viz.  on  the  essoign  dav- — 2.  That 
the  essoign  day  being  on  a  Sunday  makes  no  difierence: — 
That  business  was  formerly  transacted  on  a  Sunday  may  be 
inferred  from  the  number  of  returns  which  are  fixed  on  Sun- 
days :  That  Sunday  is  still  supposed  the  technical  day,  though, 
in  latter  times,  no  business  has  been  done  thereon.     Several 
things  are  permitted  by  law  to  be  done  on  a  Sunday.    Cro. 
Car.  466 ;  the  Court  was  adjourned  to  a  Sunday,  and  it  was 
said,  the  Court  will  meet  on  Sundays  for  the  purpose  of  adjourn- 
ment.    If  a  county  be  adjourned  to  a  Sunday,  and  election  of 
knights  of  the  shire  be  necessary  in  the  mean  time,  they  shall 
♦proceed  to  election  that  day.     In  a  writ  of  right,  the  appear-  [    •527    ] 
ance  must  be  on  a  Sunday.    Notices  to  appear  are  always 
made  out  for  Sunday,  if  that  be  the  essoign  day;  if  the  Mon- 
day is  inserted  in  its  stead,  the  notice  has  been  held  bad.    Ju- 
dicial writs  made  returnable  on  a  Sunday  are  bad,  because 
there  is  no  day  of  grace.    Dyer,  312.   But  upon  original  writs 
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'  SwAHN       the  return  is  made  on  Sundays,  because  die  tenant  may  haswm 
"*  his  option  to  appear  on  that  or  a  subsequent  day. 

ROOMS.  Biacisione,  for  plaintiff  in  error. — ^The  judgment  cannot  re^ 
late  bade  to  the  first  day  of  the  Term,  for  that  would  c<mtra^ 
diet  not  only  the  &ct,  but  the  record.  The  summons  ia  re- 
turnable in  one  month  of  Easter,  which  k  in  the  middle  of  the 
Term;  and  no  fiction  can  make  the  judgment  prior  to  that  re- 
turn. The  doctrine  of  relation  holds,  where  nothing  appears 
to  the  contrary  on  the  record.  But  when  the  sheriff  is  com- 
manded on  the  roll,  to  hare  the  parties  here  on  Mens.  Paseh^ 
and  it  is  then  entered,  '^  On  whi^  day  come  here,  as  well  the 
"  said  A.,  &c.*' — the  Court  cannot  wink  so  hard,  as  not  to  see 
and  take  notice,  that  the  judgment  could  not  be  given  a  fort- 
night before  the  day  of  appearance.  Selmn  and  Sehnn{c\  P. 
33  Geo.  2,  and  M.  1  Geo.  ^  King's  Bench:  The  Court  would 
not  consider  the  judgment  in  a  recovery,  as  prior-  to  the  re- 
turn of  the  writ  of  entry. 

2.  As  to  the  true  question  in  this  case,  Whether  the  vouchee 
dying  on  a  Sunday,  the  nominal  return  day  of  the  writ  of  sum- 
mons, the  judgment  is  not  void,  as  not  being  ^ven  in  law  t9) 
the  Monday: 

I  admit  there  is  no  firaction-  of  a  day :    But  if  any  Judgment 
could  have  been  given  on  the  Sunday,  it  would  be  suffici^it^ 
if  Swann  was  alive  on  any  part  of  it.    I  admit  also  that  judg- 
ments shall  relate  back  as  fitr  in  the  Term,  as  the  fiu^  appear^ 
*  /?oQ    1  "*^  ^^  record  will  permit,  but  no  farther.     And  I  wiH  ulow, 
L      528    J  that  recoveries  are  to  be  favoured,  aa  being  the  •legal  ecmvey^ 
ances  of  tenant  in  tail,  as  much  as  feoffinents  and  wws  are  the 
conveyances  of  tenant  in  fee.     But  as  feofiments  must  be  le- 
gally completed  by  livery,  and  wills  duly  executed  under  the 
statute  of  frauds,  so  recoveries  must  be  completed  by  judgment 
during  the  life  of  the  vouchee.    It  was  said,  he  has  done  every 
material  act  in  his  power  to  perfect  the  recovery,  and  therefore 
the  Court  will  avail  themselves  of  technical  niceties  to  support 
it.     But  he  has  not,  nor  could  he,  appear  m  Court,  and  vouch 
over  the  common  vouchee,  &c.,  which  are  material  forms.   Hnr 
intention  is  nothing  to  the  purpose,  as  he  did  not  live  long 
enough  to  carry  it  into  execution.     If  one  makes  a  feofiinent 
and  seals  a  letter  of  attorney  to  deliver  seisin,  and  dies  before 
livery  is  actually  given,  the  feofiinent  is  void;  Litt.  66.    Judg- 
ment could  not  possibly  be  given  on  the  nominal  return  day, 
being  Sundav,  and  therefore  no  juridical  day;  and  before  the 
Monday,  Edward  Swann  was  dead.     It  will  be  necessary  to 
look  back  to  the  original  of  our  Terms  and  Returns,  to  maintain 
this  arffiunent.     Spefanan  (of  the  Terms)  has  shewn,  that  for- 
merly ail  the  year  was  one  continual  Term,  till  the  church  in- 
terposed, and  exempted  certain  holy  seasons  firom  profanation, 
which  occasioned  our  several  vacations.     Certain  festivab,  and 
all  Sundays  were  likewise  exempted.     As  to  Sundays  in  parti- 

(c)  Ante,  n%,  251. 
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cukr,  tbey  were  protected  by  a  canon  of  the  dimok  and  an       swAim 
imperial  edict,  sdU  extant  in  the  Theodoeian  Code.    And  in  '* 

Enffland,  LL.  £dw.  Conf.  c.  3,  estabfisbed  the  Dies  PiaeU  to  ^^"^  . 
be  (inier  al.)  from  three  in  the  afternoon  on  Saturday  till  Mon- 
day morning.  Stat.  51  Hen.  3,  called  Dies  communes  in  baneo^ 
did  not  regulate  the  len^h  of  the  Terms,  but  appointed,  or 
perhaps  confirmed,  certrai  days  for  return  of  writs,  generally 
at  a  week's  distance  from  each  other,  and  governed  by  some 
festival  of  the  church.  And  while  Ae  Paruament  was  regu- 
lating these  Returns  b^  those  solemn  festivals,  it  is  not  to  be 
supposed  they  would  dnrect  any  secular  business  to  be  done  on 
Sundays  contrary  to  the  law  of  the  church,  notwithstanding 
smne  return  days  are  always  on  a  Sunday.  They  so  reve- 
renced the  canons,  that  no  oaths  could  be  administered  in  Lent 
or  other  holy  times,  without  Hcenoe  from 'the  Bishop  to  the 
Judges:  ^Rym.  Feed.  temp.  Hen.  3,  pasHm;  Britton,  c.  53:  [  *5S9  ] 
till  \y  statute  West.  1,  c.  51,  assises  were  dQowed,  by  assent 
of  all  the  prelates,  to  be  taken  in  Lent,  &c.  at  the  special  re- 
quest oi  the  Kinff  made  to  the  Bishops,  because  it  was  charity 
to  do  right  at  an  times.  Which  expression,  ''  at  all  times," 
extends  only  to  the  Diesjuridieij  which  the  Lord's  Day  is  not; 
»  Inst.  S64f;  Co.  Litt.  185  a  (d).  Writs  origmal  were  made 
nominally  returnable  on  these  days,  as  being  more  notorious, 
and  no  profanation  could  happen,  since  there  were  three  sub- 
sequent days  of  grace ;  but  (as  Mr.  Serjeant  has  observed)  judi- 
cial writs,  which  have  no  days  of  grace,  could  not  be  return- 
able on  Sundays,  because  a  profanation  would  necessarily  en- 
sue. That  the  Courts  never  sate  on  these  days  of  nominal  re* 
turn,  when  Sundays,  appears  from  the  Register,  19  a:  When  a 
tenant  ki  a  real  action  cast  an  essoign,  a  day  was  always  given 
him  to  warrant  that  essoig^.  And  the  essoim  being,  in  this 
ease,  eervitium  domim  regie  ^  and  the  day  of  the  return  in  qum- 
dend  Pasch.  which  is  always  on  a  Sunday,  the  Kins  warranted 
the  easoi^  by  certifying,  that  the  tenant  was  inliis  serviccj 
die  InmB  tn  craeiino  xv.  Pasch.  ^*  Ei  dictum  fait  die  lunes  in 
"  cmstino  quendena^  auiaj  die  Daminied,  qum  fiUt  quindena, 
'^placiia  non  tenewtury  Whenever  therefore  the  essoign  day 
ot  any  return  falls  on  a  Sunday,  the  Court  not  only  never  sits 
in  fact,  but  is  not  supposed  to  sit  in  law  till  the  Monday  fol- 
lowing* Midsummer-day  is  certainly  no  day  in  Court;  the 
Term  is  always  adjourned  by  proclamation,  frmn  the  28d  to  the 
^5th  June,  it  happened  last  Term  to  fall  upon  octcA.  TWii., 
which  is  always  a  Simday,  and  a  return  day.  Suppose  the  writ 
of  sunmions  liad  been  then  returnable,  shall  the  judgment  re- 
late back  to  a  day  on  which  the  Court  confessedly  cannot  sitt 
It  mi^ht  as  well  relate  back  to  the  vacation.  And  as  Sunday 
is  a  dies  non,  as  weU  as  Midsummer-day,  the  relation  back  is 
equally  impossible.  Whenever  a  return-day  falls  on  a  dies  ntm^ 
the  essoign  day  and  day  of  exceptions  are  consolidated.  The 
diee  non  givea  denomination  to  the  return,  but  the  business 

{d}  See  Com.  Dig.  Tempt,  (C)}  S  Bh.  Comm.  S77. 
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swAWR        must  be  transacted  the  day  after.   Cro.  Jac.  16,  Monday  i^die 

**'  day  of  tres  Trin.   *1  Bulstr.  35;  Judgment  given  on  the  essoign 

a    RooME.      ^^  ^^^y  ^  ffood>  because  it  is  intended  the  party  appeared  on 

[    *530    ]  that  day;  (which  cannot  be  intended  on  a  day  when  the  Court 

cannot  sit).     Cro.  Car.  11,  Monday  is  the  nrst  day  of  oetab. 

Trin.  and  ires  Trin.    Davy  and  SaUer,  Salk.  6^,  6  Mod. 

250,  by  PtmeUy  J. ;  in  a  writ  of  right  (where  the  appearance 

must  be  on  the  first  day)  if  the  essoign  day  falls  on  a  Sunday, 

Monday  is  the  day  of  appearance,  for  Sunday  never  was,  nor 

is,  a  juridical  day.     Ei  per  Cur.  Where  the  essoign  day  is  on 

a  Sunday,  a  judgment  can  only  relate  to  the  first  juridical  day, 

which  is  Monday. 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court 
Though  a  common  recovery  is  in  substance  nothing  more  than 
a  conveyance,  yet  it  requires  due  ceremonies  and  solemnities, 
as  much  as  a  will  of  lands.  It  must  be  governed  by  analogy 
to  the  proceedings  in  a  real  suit.  Want  of  reeukrity  will 
therefore  vitiate  a  recovery,  as  much  as  the  want  of  a  third  wit- 
ness will  a  will.  If  nothing  appears  on  the  record  to  the  con* 
trary,  a  judgment  relates  back  to  the  essoign  day  ef  the  Terra: 
If  it  appears  on  the  face  of  the  record,  that  jud^oent  could  not 
be  given  on  the  essoign  day  of  the  Term,  it  idites  back  only 
to  the  essoign  day  of  the  return.  Apd  had  this  essoign  been 
on  a  week  dUty,  the  tenant  being  then  living,  the  judgment  must 
have  been  good  {e).  But  it  is  objected,  that  being  on  a  Sun- 
day, and  the  tenant  dying  that  day,  the  judgment  is  therefore 
bad.  If  no  judicial  act  could  be  done,  if  the  Court  could  not 
possibly  sit  on  a  Sunday,  then  the  recovery  is  clearly  wrong. 
The  point  therefore  is  only,  whether  by  law  a  judgment  can  ht 
given  on  a  Sunday.  No  authority  has  been  produced  to  shew 
that  it  may;  but  it  is  argued,  that  many  judicial  acts  are  done 
[  *531  ]  on  *  Sundays;  that  returns  are  made  on  that  day;  that  the 
tenant  in  tail  may  voluntarily  come  in  before  the  quarto 
die  post y  this  being  an  amicable  suit;  that  fairs,  &c.  were  an- 
ciently held  on  Sundays,  &c.  But  when  the  history  of  our 
Courts,  and  the  alterations  made  in  them  by  the  canon  and 
common  law,  are  considered,  there  will  remain  no  difficulty. 
Sir  H.  Spelman  has  shewn,  that  Christians,  to  distinguish  diem- 
selves  firom  Pagans,  made  no  distinction  of  dies  fasti  and  ne- 
fasti,  and  sate  on  Sundays  as  well  as  other  days.  But  in  517, 
a  canon  was  made  against  it:  In  895,  an  imperial  constitutbn 
to  the  same  purport;  and  in  933,  another.  Solemn  seasons 
were  excepted  from  doing  juridical  acts  by  the  laws  of  Edward 
the  Confessor.  The  statute  Westm.  1,  c.  51,  allowed  assizes 
to  be  taken  in  Lent,  and  other  laws  allowed  other  things  to  be 
done  in  holy  seasons.  But  Sundays  have  been  always  settled 
to  be  no  juridical  days;  Mirror,  c.  5;  2  Inst.  S64;  Finch's 
Law,  c.  5;  Dyer,  168.  In  Sir  W.  Jones,  156,  held,  that  an 
information  exhibited  on  a  Sunday  was  good,  but  that  a  judg- 
ment could  not  be  entered  on  that  day  (ar).   As  for  the  argument 

(e)  Slulkff'i  Ca.,  1  Rep.  93  b;  Moore,  136.      (s)  See  also  Dr.  Clet^i  Ca.,  Utt  R.  19. 
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of  returns  being  fixed  upon  Sundays,  those  were  formed  before        Swawm 
the  canonical  prohibition  took  place:   And  they  were  never       broome. 

altered  by  canon  or  otherwise,  wnich  only  have  prohibited  the   "^ v — ^ 

holding  of  pleas  on  that  day.  Writs,  therefore,  and  their,  re- 
turns have  continued  in  their  ori^nal  form  and  course,  and  the 
business  is  done  on  the  Monday:  F.  N.  B.  17,  Old  Edition; 
Year  Book,  IS  Ed.  4,  fol.  8.  The  practice  (rehed  on)  of  giv- 
ing notices  to  appear,  &c.  on  Sundays,  is  only  because  they 
must  follow  the  writ ;  but  that  b  known  to  signify  only  Mon- 
day. It  is  said  that  no  statute  has  prohibited  the  Courts  from 
sittinj;  on  Sundays :  The  reason  is,  because  no  Courts  ever 
sate  on  that  day.  It  is  held,  in  MackaUffs  Case,  9  Co.  66  b, 
that  judicial  acts  cannot  be  done  on  Sundays,  but  ministerial 
may.  It  was  said,  that  a  mere  legal  relation  will  not  violate 
the  Sunday,  the  judgment  being  in  fact  given  on  another  day. 
But  you  shall  not,  by  any  relation,  presume  what  is  an  utter 
impossibility.  It  was  said,  that  the  recovery  was  actually 
complete  in  substance  at  the  nominal  day  of  the  return. 
But  forms  are  necessary  to  be  maintained.  It  is  no  recovery, 
if  the  tenant  dies  before  judgment  (/) ;  he  has  not  pronerly 
executed  his  conveyance  in  due  form  of  law.  It  is  a  hard 
*case,  and  we  have  laboured  in  all  methods  to  support  this  re-  [ 
covery,  but  could  not.    Therefore, 

Judgment  must  be  reversed  (^). 

On  a  writ  of  error  in  Dom.  Proc.  the  judgment  of  B.  R. 
affirmed  (A). 

(/)  Cruise'a  Rec  1S3.    See  ante,  498.  Vin.  Abr.  Entry  (O  12) ;  Recovery  (P) ; 

(g)   See   Gibboiu  ▼.   SteventoHt    poti,  Fomeher  (H  c.)- 
1223;  2  Wnu.  Ssund.  42  k;   Bac.  Abr.  (h)  6  Bro.  P.  C.  p.   132,   or  p.  333 

Fine*  4-  Beooveriee  (D),  p.  243  (8to.  ed.);  (Toml.  ed.).  5  Cnii.  Dig.  356  (3rd  ed.). 


SITTINGS  IN  TERM.— 26  November,  1764.— LONDON. 

Forbes,  Executor,  r.  Wale. 

Debt  on  bond,  dated  20  March,  1732.  Pleas:  non  estfac'  Bond  of  thirty 
turn;  solvit  ad  diem;  and  solvit  post  diem.  The  plaintiff  in-  jears  ■taoding 
sbted  on  reading  the  bond  without  any  proof  of  the  execution,  ^"^Jj^^^;^ 
bemg  of  so  old  a  date  (t).     Objected  for  the  defendant,  that  it  no  paymmt  of 

interest  or  other 
(0  Bonds,  deeds,  and  other  writings,  collector;  J<mesr.  Waller,  S  Eagle  &  Y.   marks  of  au- 
of  tbfaiy  yean  standing,  and  combg  from  141.     Some  aooount  howerer  on^t  to  be   thentkaty. 
the  proper  custody,  as  bonds  found  among  given  of  the  place  where  the  deed,  ftc. 
the  papers  of  a  public  company,  or  of  a  was  found,  and  if  there  be  any  blemish  by 
deceased  obligee,  are  said  to  prove  them-  rasure  or  interlineation,  it  ought  to  be  re- 
selves,  and  will  be  received  in  evidence  gukrly  proved ;    Bull.  N.  P.  255 ;    Roe 
without   further    proof;    CheUea   Water  dem.  Bruiie  v.  RawUnge,   7  East,  291 ; 
Works' w,  Cowper,  I  Esp.  275,  where  Ld.  iSWlimertoiiv.  Marquis  of  5to^(f,  3  Taunt 
Kemyom  cited  and  recognised  this  case.  So  91.     It  seems,  however,  that  if  the  sub- 
entries  in  a  steward's  book  relating  to  a  scribing  witness  be  alive,  it  most  be  proved 
manor;    Wjfmne  v.   TyrwhUt,  4  B.  &  A.  by  him :  see  Rees  v.  ManaeU,  1  Selw.  N. 
370.  Scan  andent  book  of  a  former  tithe  P.  492,  n.  (9),  ed.  1818.    In  letdement 
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eoidd  not  be  read  till  {Nroyedy  there  having  been  no  pajfmetit 
of  interest,  or  any  other  marks  of  authenticity;  and  that,  if  the 
length  of  the  date  was  alone  sufficient  to  establish  it,  a  knaTC 
has  nothing  to  do  but  to  foroe  a  bond  with  a  very  ancient  date. 
Lord  Mansfield,  C.  J.,  allowed  the  distinction,  and  directed 
the  bond  to  be  proved.  Plaintiff  proved,  by  two  persons,  that 
it  was  the  defendant's  huid,  and  that  one  of  the  subscribing 
witnesses  was  dead;  but,  being  himself  examined,  acknow- 
ledged the  other  to  be  living.  Whereupon  he  was  nonsuited ; 
but  Lord  Mansfield  directed  a  new  trial  to  be  moved  for, 
which,  he  said,  should  be  at  the  costs  of  the  defendant:  But, 
on  moving  the  Court  the  last  day  of  Term,  it  was  refused,  be- 
cause, by  the  nonsuit,  the  parties  are  out  of  Court  (it).  Mof- 
ton  pro  querent.    Blacistone  pro  def. 

iV.  jB. — ^The  defence  on  the  merits  was,  that  the  defendant 
had  been  absent  from  England  above  twenty  years  (/),  knew 
nothing  of  the  bond»  but,  if  genuine,  imagined  it  paid ;  the 
obligee  being  dead,  but  this  bond  found  anions  his  papers  un- 
cancelled, and  without  any  interest  ever  paid  thergwi  See 
Lord  Raym.  1370;  Stra.  652,  826,  b£7. 


I  ivodnedonof «  pariih oer^  /enip,  Id.  338 ;  lUeew,  Shdfp  pmi^  098. 
tiScste  above  thirty  yean  old  is  suffideot»  {I)  Where  there  hat  not  been  any  inter- 
without  giving  any  aooount  of  it ;  A.  ▼.  est  paid  upon  a  bond  pveo  twenty  years, 
Jtyfon,  6  T.  R.  859;  Jl.  ▼.  Nethtf^imtgt  or  even  less,  as  eighteen  or  idncteen  years, 
8  M.  ft  S.  337.  See  further  as  to  the  before  action  brought,  or  any  acknowledg* 
cnatody  of  ancient  writings,  Momby  ▼.  Cmtw  ment  by  the  obligor  of  the  enstenoe  of  the 
l»,  1  Price,  825 ;  Bertie  ▼.  Beoumtmi,  debt  during  tlut  period,  the  law  in  gene- 
8  Price,  307;  BuUen  ▼.  MtdteO,  Id.  399,  ral  wUl  presume  it  tobe  saaifled;  OsmM 
4D0W,  897;  Amlo^ ▼.  GorviM,  5 Priee,  t.  Ugh,  1  T.  R.  270;  CoiMa  y.  Bmid, 
312;  Vin.  Abr.  EMmet  (A.  b.  5,  56).  I  Camp.  27 ;  WWamme  ▼.  Gcrges,  Id.  217. 
{k)  S.  P.  Talbot  t.  Pffot,  Praet  R.  41 1 ;  But  if  the  obligor  has  resided  abroad  dor- 
Bartky  t.  Atkhuom,  Barnes,  317 :  but  for  ing  the  twenty  years,  payment  will  not  be 


the  sake  of  obtaining  justice,  and  where  it  presumed ;  Ntwwum  ▼.  NtmmoMi  1  Staik. 

appears  that  the  Judge  has  durected  a  non-  101. — See  Vin.  Abr.  Endmot  (A.  b.  56) ; 

suit  by  mistake,  a  new  trial  may  be  had  Length  ef  Ttau  (A) ;   Cooper  ▼.  TWncr, 

after  one;  Sadler  r.  Emau,  4  Burr.  1984;  8  Stark.  497,  and  Stark.  Bv.  P.  ir,  p. 

ButeaU  v.  Hogg,  3  Wils.  146 ;  Baekham  v.  1090. 
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TiMMINS  V.  RoWLISON. 
5.  C.  3  Burr.  1608. 

^^b^nSit  I^EPLEVIN.     Defendant  avows,  for  that,  on  6th  April, 
on'apuouiMse,  ^'^^f  ^^  demised  the  locus  in  quo  to  the  plaintiff,  for  one  year, 
bwithhistat.  '  from  5th  April  preceding,  at  192.  10s.  per  annum  f  who  gave 
11  Qeo.  8.         notice,  that  he  would  quit  6th  April,  1761,  but  held  over  tifl 
10th  October:  Wherefore  he  avows  for  double  the  value  for 
half  a  year.    Plaintiff  pleads  a  demise  from  defendant  for  one 
year,  nrom  5th  April,  1760,  and  so  from  year  to  year,  as  long 
as  both  parties  pleased,  and  traversed  the  notice  to  quit,  where- 
upon issue  joined:  which  was  tried  at  Stafford  L^t  Assises, 
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1764,  where  it  appeared,  that  the  plaintiff  held  the  premisses       TiMmm 
for  one  year,  from  5th  April,  1760,  and  so  from  year  to  year,  ^ 

as  long  as  botii  parties  pleased;  that  the  demise  was  only  hy  .  owliiqit.  ^ 
parol,  and  that  the  notice  proved  to  be  given  by  plaintiff  to  de- 
fendant to  quit,  5th  Apru,  1761,  was  only  by  parol  likewise. 
Therefore  qiuere, — 1.  Whether  the  plaintiff  was  liable  to  pay 
double  rent  for  not  quitting  after  giving  a  parol  notice. — 2. 
Whether,  as  plaintiff  held  under  a  parol  demise  as  tenant  fi'om 
year  to  year,  this  is  a  holdii^  under  the  statute  1 1  Geo.  %  (a), 
so  as  to  sufajeet  die  plaintiff  to  double  rent  for  not  quitting 
after  notice.  This  was  argued  last  Term  by  Stome  for  plain* 
tiff,  and  Ashkurst  for  the  defendant;  and  now  by  Price  for 
.plaintiff,  and  Nares^  Serjeant,  for  the  defendant. 

^It  was  argued  for  the  plaintiff,  that  this  act  must  be  con-  [  *534  ] 
fined  to  leases,  wherein  an  express  power  is  reserved  to  de« 
termine  tiie  tenure  by  notice,  and  to  notices  in  writing  only; 
because  the  statute  speaks  of  the  time  in  such  notice  men- 
tioned and  contained,  which  words  are  not  applicable  to  parol 
notices. 

For  the  defendant  it  was  insisted,  that,  this  being  a  remedial 
law,  the  words  might  be  fiiirly  extended  to  parol  leases, 
which  are  the  most  common,  and  to  parol  notices;  without 
which  the  clause  would  be  nugatory,  and  affect  onlv  such  te- 
nants as  were  foolish  enough  to  give  written  instead  of  parol 
notices. 

Lord  Mansfikld,  C.  J. — Statutes  in  pari  materid  are  to  be 
all  taken  as  one  system  to  suppress  the  mischie£  The  mis- 
chief is  an  act  of  vexation,  inconvenience,  and  injustice,  by  the 
tenant  after  notice  given  by  himself  after  die  landlord  has 
another  tenant  ready,  to  stop  short  and  say,  **  I  won't  quit.** 
This  is  an  universal  sort  of  holding,  and  therefore  this  practice 
might  be  a  very  extensive  evil.  The  Legislature,  in  4  Geo.  2  (b), 
made  a  provision  where  the  landlord  gives  notice;  and  after* 
wards,  in  1 1  Geo.  S,  this  additional  provision  in  case  the  no- 
tice comes  from  the  tenant.  The  two  laws  are  only  parts  of 
the  same  provision.  This  case  b  said  not  to  be  within  the 
words,  "  where  tenants  have  power  to  determine.'*  Why  so? 
There  are  two  sorts  of  powers,  one  arising  by  special  compact, 
which  this  is  not;  the  other  by  construction  of  law,  as  in  the 
present  case  of  parol  leases  for  a  year.  But,  Sdly,  it  is  said 
the  notice  must  be  in  writing,  ^^y  ?  Does  the  act  say  so  2 
No.  But  the  act  4  Greo.  2,  does.  That  is  the  strongest  rea- 
son against  it :   It  is  here  purposely  omitted :   The  £rawer  of 

(a)  C.  19,  a.  18,  which  enactf,  "  that  fued  for  and  reoovered,  at  the  laiDe  timea 

in  case  any  tenant  ahall  gire  notice  of  hia  and  in  the  same  manner,  at  the  tingle 

intention  to  qnit  die  pvemiiaei  by  him  lent  or  aum  beiore  the  gKfio^  aneh  notice 

lioiden  at  a  tiiaM  mentioned  in  aach  no-  eould  be  levied,  ftci  and  mSk  double  rent 

tice,  and  ahall  not  accordingly  detiver  up  or  aum  ahall  continue  to  be  paid  daring  all 

the  poaacaaion  thereof  at  the  dme  in  auch  the  time  audi  tenant  aliall  continue  in  poe- 

notioe  contained;  that  then  the  aaid  te-  aciaion."  Tlie  time  mentioned  hi  the  aotiGe 

nnnt,   hia  execuUna  and  admiidatratora,  mnat  be  a  flaed  and  certain  time »  Far" 

ahall  from  thenceforward  pay  to  the  land-  ranee  ▼.  Ekfingim,  3  Camp.  591. 
lord   doable  the  rent  or  aum  which  he         (b)  C  18 ;  poit,  1075,  n. 
abovld  otberwjae  have  paid;  to  be  ktkd, 
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TiMMiits      this  act  could  not  leave  it  out  by  accident,  having  the  other  act 
Row^is  N      before  him.     As  to  the  words,  mentioned  and  comprised^  may 

^  V  '  ^  not  that  be  done  in  a  parol  notice  ?  Certainly  it  may.  I  there- 
fore think  this  a  case  within  the  mischief,  the  preamble  and  the 
enacting  words  of  the  statute  11  Greo.  2. 

WiLMOT,  J. — Same   opinion.     As  to  the  notice  being  in 
writing,  the  different  penning  of  the  acts  furnishes  evidence 

[  *  535  ]  *of  different  intentions.  The  4  Geo.  2  respects,  in  my  opinion, 
chiefly  leases  for  Uves  or  for  long  terms  of  years,  and  if  the 
tenant  holds  over,  and  the  landlord  gives  notice  in  writing  for 
him  to  quit,  he  shall  recover  not  double  rent  (which  would  be 
frequently  trifling),  but  double  value  (c).  There  is  no  power 
of  distress  in  that  act,  because  no  certainty  of  the  value. — 
There  are  two  good  reasons  why  one  should  be  in  writing  and 
the  other  not:  1.  If  the  tenant  gives  such  notice  as  will  justify 
his  leaving  the  farm,  and  does  not  leave  it,  that  is  the  mischief 
which  the  act  meant  to  meet,  and  parol  notice  is  sufficient  for 
that.  2.  Landlords  can  usually  write,  and  tenants  cannot: 
therefore  the  landlord's  notice  is  to  be  in  writing,  the  tenant's 
not.  This  case  is  within  the  preamble  and  the  enacting  words; 
but  had  the  preamble  been  confined,  I  should  have  been  for 
extending  the  remedy  according  to  the  enacting  words.  These 
tenancies  are  the  most  usual  of  any.  It  has  almost  extinguished 
tenancy  at  will,  which  was  a  most  unreasonable  and  inconve- 
nient tenure  to  both  parties.  Then  came  tenures  for  a  year 
certain,  which  were  better,  but  still  inconvenient ;  to  turn  out 
or  quit  at  the  end  of  the  year  without  notice.  This  pro- 
duced, the  present  rule,  that  landlords  and  tenants  should  mu- 
tually give  reasonable  notice  to  quit;  and  there,  if  a  landlord 
brings  ejectment,  it  is  always  required  that  he  shew  he 
hath  given  reasonable  notice.  What  is  reasonable  is  matter  of 
circumstances.  This  brings  the  present  lease  within  the  words 
of  the  act.  They  have  power  to  quit  and  determine,  upon 
giving  reasonable  notice. 
Dennison  and  Yates,  Js.,  absent. 

Judgment  for  the  defendant 

(e)  See  Cutting  ▼.  Derby,  pott,  1075,  and  the  cases  there  referred  to. 


Frogmorton,  Lessee  of  Bramston,  v.  Holyday  and  Others. 

S.  a  3  Burr.  1613. 

Circjunstan«^   E  JECTMENT.     Verdict  for  plaintiff  on  this  special  case.— 

wuiintw^retr*  Margaret  Haslewood,  by  her  will,  (duly  executed,  bearing  date 

devise  to  be  in    28  October,  1719),  "  As  to  all  her  worldly  affah-s  and  esUte,*" 

£e&ro*of  iTis  ^^®P^^®^  thus:  "  To  her  son  David  and  his  heirs  for  ever,  her 

oiUy  for  Ufe.       malt-kiln,  of  the  value  of  10/.  per  annum.     To  her  daughter 

[    *5S6    ]  Elizabeth  Locking,  her  house  and  garden  in  *the  ropery;  and 

after  her  decease  to  her  two  sons  John  and  David  Locking, 

share  and  share  alike.    To  her  son  John  Haslewood,  a  house 

and  garden,  charged  with  the  payment  of  50/.  out  of  the  yearly 
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rents  and  profits^  till  the  same  should  be  discharged,  for  the   Frooiiortoii. 
benefit  of  ner  daughter  Margaret  Holyday.     And  if  said  John  ** 

Haslewood  should  die  in  his  minority,  then  the  said  house  and  ,  qltdat. 
gardens  to  the  testatrix's  daughters,  Elizabeth  Locking,  Mar- 
garet Holyday,  and  Hannah  Haslewood  equally,  share  and 
share  alike.  To  her  daughter  Hannah,  and  her  heirs  for  ever, 
another  house  and  garden.  And  after  several  pecuniary  and 
specific  legacies,  she  bequeaths  the  residue  of  her  personal 
estate  to  her  executors  George  Holyday  and  Ehzabeth  Lock- 
ing; whom  she  appoints  guardians  to  her  son  Haslewood,  de- 
siring them  to  cause  him  to  be  brought  up  to  good  education 
and  kaming."  Her  son  David  had  been  set  up  in  business 
by  his  father,  who  gave  him  at  times  upwards  of  500/.,  and  two 
messuages,  value  32L  per  annum.  And  the  father  also  devised 
an  estate  of  40/.  per  annum  to  his  wife  Margaret  for  life ;  re- 
mainder to  his  son  John  in  fee.  John  was  about  seven  years 
of  age  at  the  death  of  his  mother,  and  David  twenty-three ;  and 
the  premisses,  by  her  devised  to  John,  were  of  the  annual  va- 
lue of  10/.  John  entered,  and  died  seised  in  1762;  and  David 
his  brother  died  before  him,  leaving  David  his  son  and  heir, 
who,  20th  September,  1758,  conveyed  said  premisses  to  the 
lessor  of  the  plaintiff  in  fee. — Qu.  Whether  an  estate  for  life, 
or  in  fee,  passed  to  the  said  John,  by  the  said  will  ? 

This  case  was  argued  last  Term,  by  Wcdlace,  for  the  plaintiff, 
who  insisted — 1.  That  although,  where  an  estate  is  given  paying 
a  certain  sum  to  a  third  person,  the  estate  must  be  fee-simple, 
else  the  devisee  is  not  secure;  CoUier^s  Case,  6  Co.  16;  Cro. 
Car.  Sl{d)\  Comyns,  353,  Fowler  and  BlackweU:  yet  in  the 

S resent  case  he  cannot  be  a  loser,  supposing  it  an  estate  for 
fe ;  as  it  is  not  a  sum  in  gross,  but  is  payable  out  of  the  grow- 
ing rents  and  profits.  2.  That  in  other  parts  of  her  wiU  the 
testatrix  has  devised  to  other  persons  and  their  heirs,  which 
shews  she  knew  how  to  devise  a  fee-simple,  when  she  intended 
to  give  it. 

^Hotham^  for  defendant. — ^Wherever  such  a  charge  is  laid  [  *537  ] 
on  an  estate,  as  would  leave  nothing  to  the  tenant  for  life,  it 
shall  import  an  estate  in  fee.  In  the  present  case,  for  five 
years  the  devisee  shall  have  nothing.  2.  AH  devises  must  be 
supposed  positively  beneficial,  not  merely  (negatively)  not  pre- 
ludicial  to  the  devisee ;  ft  Mod.  S5,  Read  and  Hatton.  Courts 
nave  adjudged,  that  gross  charges  carry  a  fee,  and  that 
charges  on  uie  profits,  unconnected  with  other  circumstances, 
an  estate  for  Ufe ;  Moor,  852.  [The]  circumstances  here  are : 
a  woman  providing  for  all  her  children,  in  low  circumstances 
and  illiterate,  gives  to  both  the  others  a  fee  expressly,  [and 
she]  had  no  reason  to  except  the  other  son,  whose  age  makes 
it  impossible  he  should  have  offended.  The  clause  of  substi- 
tution, in  case  he  dies  under  age,  shews  it  to  be  a  fee.  It 
would  be  absurd  to  fix  a  period,  when  only  the  estate  should 

(d)  Not  in  point 
VOL.  I.  F  F 
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FBoavoKTOH   end,  if  a  mere  Hfe  estate  was  intended:  Pmrefay  and  Risers, 

«•  S  Sauiid.  388  a. 

HoLTDAT.         »pjjg  ^j^^gg  ^j^g  j^gj^j^  argued  this  Term,  by  BlMksiane,  for 

plaintiff. — ^The  words,  on  the  face  of  them,  carry  only  anestate 
fbr  life.  What  are  the  circumstances  alleged  to  shew  a  con- 
trary intent  of  the  testatrix?  Ist,  From  the  will  itself;  2d]y, 
From  other  collateral  .matter. — 1.  It  is  said,  that,  in  the  pre- 
amble, she  declares  her  intent  to  dispose  of  all  her  estate. 
Where  w^n-ds  have  been  doubtfiil.  Courts  have  prayed  in  aid 
of  these  words  to  strengthen  other  probable  arguments;  For- 
rest. 157  (e).  But  there  is  no  case,  wherein  any  substantive 
determination  has  been  formed,  from  these  words  only ;  which 
are  the  usual  hackney  preface  to  all  wills,  and  inserted  of  course 
by  every  schoolmaster  in  the  country. — 2.  It  is  said,  that  the 
largeness  of  the  charge  is  such,  that  no  considerable  benefit 
will  pass  to  the  devisee,  unless  the  estate  be  a  fee;  and  tiiere- 
[  *538  ]  fore  the  rule  in  Collier  *  Case  must  be  extended  *to  take  in 
the  present.  But  the  charge  is  only  five  years  rent;  the  life 
estate  of  John  was  worth  16  or  17  years  purchase.  Besides, 
it  is  not  necessary  that  the  devise  should  be  certainly  benefit 
cial.  Sufficient,  if  it  may  be  beneficial,  and  cannot  possibly  be 
prejudicial  to  the  devisee ;  2  Mod.  S5,  Read  and  Hation. — 
d.  As  to  the  cause  of  substitution.  Purefoy  and  Rogers  is 
only  a  note  by  the  reporter,  and  is  the  case  of  a  devise  of  an 
inheritance  in  express  words,  and  the  substitution  is  to  the 
heir-at-law ;  in  both  which  it  differs  from  the  present  case.  All 
the  cases  where  an  impUed  fee  arises  from  a  substitution,  are 
where  the  heir  is  the  substitute :  and  sometimes,  even  that  has 
not  been  held  sufficient ;  Comyns,  353. — 4.  That  the  testatrix 
mentions  only  the  residuum  of  her  personal  estate;  which 
shews  she  imagined  she  had  disposed  of  all  her  realty*  This 
argument  proves  too  much ;  it  proves,  that  wherever  a  testator 
is  silent  about  his  reversions  in  fee,  his  precedent  devises  must 
be  intended  to  be  fee-simple,  and  the  neir  shall  never  take  an 
undevised  residuum.  When  the  testatrix  meant  to  give  away 
a  fee,  she  knew  how  to  do  it,  as  appears  by  two  of  her  devises. 
If  these  circumstances  operate  nothing  singly,  they*  can  do  no- 
thing conjunctly.  Twenty  defective  titles  will  not  amount  to 
one  good  one.  Next,  as  to  the  circumstances  of  the  family. 
Both  sons  pretty  equally  provided  for  by  the  father.  John  had 
an  estate  of  40/.  per  annum  in  fee.  This  might  be  the  reason 
why  the  mother  substituted  the  sisters  in  case  he  died  under 
age,  and  not  otherwise.  For  then  his  40/.  per  annum  must 
have  descended  to  his  brother  David;  but  if  he  Uved  to  twenty- 
one,  he  might  alien  it  from  his  brother ;  and  therefore  she  di- 
rected, that  the  substitution  of  the  sisters  adiould  then  cease, 
and  David  be  entitled  to  this  reversion  at  all  events.  The 
Court  will  not  set  bounds  to  the  discretion  of  parents,  and  say, 
they  shall  never  be  supposed  to  make  a  distinction  between 

(«)  IbbeUon  T.  Beekwithi  teepoit,  891,  n. 


HOLTDAT. 
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their  chfldren,  even  in  favour  of  an  eldest  son.    And  consider-  Froomortoii 
ing  the  savinss  that  would  be  made  during  the  infancy  of  John,  ^' 

the  distinction  she  has  made  is  not  worth  considenng* 

Wedderbum^  for  defendant,  insisted,  that  if  none  of  the  rea- 
aons  before  taken  notice  oS  would  be  sufficient  separately  to 
establish  an  estate  in  fee  in  the  devisee,  yet,  taken  conjunc- 
♦  tivdy  they  might,  and  dted  Scot  and  Aubrey ^  Comyns,  337,  [    *539    ] 
And  by 

Lord  Mansfield,  C.  J.— The  will  must  be  construed  by 
taking  the  whole  together,  as  in  the  Case  of  Coryton  and  Hel^ 
'««"(/)>  where  an  estate  was  given  for  99  years,  omitting  the 
wor^,  ''if  he  shall  so  long  live;*'  but  this  was  set  right  by  the 
other  parts  of  the  will.  The  question  here  is,  whether  John 
had  a  fee  bequeathed  to  him.  I  believe  that  in  most  cases, 
where  devisees  have  been  adjudged  not  to  have  the  fee,  it  has 
been  contrary  to  the  testator's  intention,  who  did  not  know  the 
diffbrence  between  a  devise  of  lands  and  of  chattels.  However, 
rules  of  construction  there  must  be,  and  Courts  of  justice  must 
stick  to  them,  unless  from  concurrent  circumstances  they  can 
gather  the  intent  to  be  otherwise.  Now  here,  1st.  The  tes« 
tatrix  has  declared  her  intent  to  devise  "  her  worldly  estate." 
That  certainly  will  not  make  the  will  carry  an  estate  that  is 
clearly  omitted;  but  if  it  be  dubious,  whether  the  estate  is 
omitted  or  no,  it  will  help  the  interpretation  (g).  She  has  spe- 
dActHj  mentioned  all  the  real  estates  she  had,  and  disposed 
of  them  some  how  or  other.  There  is  a  sweeping  residuary 
clause  of  the  personalty,  but  no  mention  made  of  the  realty. 
Sdly.  There  is  a  charge  on  the  rents  and  profits.  A  sum 
charged  in  gross,  however  small,  gives  a  fee  to  the  devisee 
charged;  (before  the  Case  of  Cloudeslev  and  Pelham{h)y  it  was 
not  looked  upon  as  a  charge  upon  the  heir) :  But  a  charge  on 
the  annual  profits  may  leave  it  an  estate  for  life  («). — This  is  a 
middle  case.  One  reason  why  this  mode  of  payment  was  or- 
dered is  apparently,  because  John  was  a  minor;  else,  perhaps, 
it  would  have  been  charged  in  gross.  3dly.  The  limitation 
over,  in  case  John  died  before  21,  to  his  sisters  shews,  she 
meant  the  heir  should  not  have  it.  Where  an  estate  is  directed 
to  be  taken  away  from  an  institute  on  a  contingency,  which 
does  not  happen,  it  shall  not  be  taken  away  in  any  other  cir- 
cumstance: And  so,  vice  versd,  where  it  is  to  be  taken  away 
upon  the  not  happening  of  a  contingency,  the  substitute  shaU 
not  take  it  on  any  other  circumstance.    {Cic.  de  Orator e).    In 

(/)  2  Coz,  340;  cited  in  3  Burr.  923,  the  devisee  Ukes  only  an  estate  for  life, 

2  Yes.  S.  195.  but  in  the  latter  he  takes  a  fee;  otherwise 

{g)  See  Frogmerttm  y.    Wright,  pott,  he  might  be  a  loser  by  the  devise  :*'j9erljd. 

991,  n.  (8).  Kenyan,  in  Doe  v.  Hdmet,  8  T.  R.  2;  S. 

(A)  1  Vem.  411;  Beaehcreft  v.  Beach-  P.  per  Ld.  Mantfield,  1  Cowp.239;  Good- 

erefi,  2  Vem.  690.  title  t.  Maddem,  4  East,  496;  Freak  v. 

(i)  "  In  cases  of  this  kind,  the  question  Lee,  2  Show.  38 ;  Doe  v.  RUhardt,  3  T.  R. 

has  always  been,  whether  the  charge  is  to  356.    See  also  Salmon  v.  Denham,  1  Com. 

be  paid  out  of  the  rents  and  profits  of  the  R.  323;  Doe  v.  Gillard,  5  B.  &  A.  785,  1 

estate,  or  whether  it  is  to  be  paid  by  the  D.  &  R.  464;  Frogmorton  t.  Wright^pott, 

devisee  at  all  events ;  in  the  former  case  889,  and  Oetes  v.  Coote,  pott,  548. 
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FftooicoEToN  Jones  and  Wescamb{K)f  an  estate  was  giv^n  on  the  continffenejr 
HoLTDAT      ^^  *^®  child,  of  which  the  testators  wife  was  then  ensient,  dying' 
V.  I     V  V  ^   before  21.     The  wife  proved  not  to  be  en*8ient:  The  estate 
(    *  640    ]  did  not  pass.   Tlris  waM  the  only  Contingency  on  which  the  tes- 
tatrix meant  to  give  away  the  fee  firom  John  and  his  heirs  (/)^ 
The  reason  given  by  Mr.  Blacistane  is  too  refined  for  people 
in  such  circumstances  as  the  testatrix.    As  to  the  omission  of 
the  word  ''heirs"  in  this  devise  and  mentioning  them  in  another, 
httle  stress  can  be  laid  upon  it(m).     Therefore,  as  there  is  suf- 
ficient on  the  face  of  the  will  to  carry  an  estate  in  fee,  the  in- 
tent thus  collected  must  govern  the  interpretation. 

WiLHOTi  J.,  accord— ^his  is  a  kind  of  loose  evidence  and 
must  be  twisted  together.  The  reason  of  using  the  word 
''heirs"  in  the  other  devises,  and  of  omitting  it  here,  might 
possibly  be  this: — the  will-drawer  might  think  the  substitution 
could  not  have  taken  place^  if  the  first  devise  had  been  to  John 
and  his  heirs.  But  the  only  event  in  contemplation  of  the  tes- 
tatrix, upon  which  she  intended  to  take  away  the  benefit  she 
had  given,  was  in  my  opinion  the  death  of  her  son  before  the 
age  of  21. 

Dekkison  and  Yates,  Js.,  absent. 

The  plaintiff  was  nonsuited* 


(A)  1  Eq.  Abr.  245,  Pre.  Ch.  316, 
GUb.  Bq.  R.  74. 

(0  Tbif  doctrine  was  recognised  and 
fully  approved  of  by  Lord  EUenbonmgh  in 


Doe  ▼.  Cundall,  9  Eaat,  400,  where  a  si- 
milar construction  was  adopted. 

(m)  But  see  i>os  ▼.  Mariuh  4  T.  R. 
69,  per  BtUkr,  J. 


Indgment,  for 
printing  the 
North  Briton, 
Ko,45. 


The  Kino  p.  Kearsley  et  AL 
Defendant  was  convicted  on  an  information  filed  by  the 
Attorney-General,  (for  printing  die  North  Briton,  No.  45)  in 
Easter,  1763;  to  which  he  pleaded  in  Trinity  Term,  but  was 
not  brought  to  trial  till  the  sittings  after  Trinity,  1764.  He 
was  brought  up  in  Michaelmas  Term  following  for  judgment, 
when  he  made  affidavit,  "That,  on  S9th  Api3,  1763,  Lords 
**  Halifax  and  Egremont,  then  Secretaries  of  State,  told  him, 
*^  that  the  object  of  their  resentment  was  the  author  not  the 
**  publisher. — That,  16th  November,  1763,  he  waited  on  Lord 
**  Halifax,  who  assured  him  upon  his  honour  he  knew  nothing  of 
"  the  prosecution,  and  that,  if  he  had  any  influence  on  the  gen- 
**  tleman  who  conducted  it,  he  should  not  be  punished,  umess 
[  *641  ]  *•  it  appeared  absolutely  necessary,  *  which  he  supposed  it  was 
**  not:"  Whereupon  he  was  remanded  to  give  tne  agents  for 
the  Crown  an  opportunity  of  answering  this  affidavit.  Now  on 
the  first  day  of  this  Term  Norton^  Attorney-Greneral,  produced 
the  original  letter  from  Lord  Halifax  to  Mr.  Yorke^  then  At- 
torney-General, for  filing  the  said  information,  dated  9th  May, 
1763,  and  declared,  that  no  directions  or  even  hint  had  been 
since  given  for  stopping  the  same ;  wherefore  he  was  obliged 
in  duty  to  proceed  upon  it:  Quodjnit  concessum  per  curiam. 
But  no  affidavit  was  produced  from  Lord  Halifax,  the  surviving 
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Secretary,  without  which  Lord  Mansfield,  C.  J.,  and  WiLr  Thk  Kiro 
HOT  {absent.  Dennisom  and  Yates,  Js.)  declared,  they  must 
take  the  facts  to  be  true,  which  were  an  impUed  thoush 
not  express  undertaking  in  point  of  honour  to  excuse  &e 
printer,  if  he  would  deUver  up  his  principal.  They  were  not 
clear  how  far  they  could  take  notice  of  this  in  their  judgment, 
but  inclined  to  thmk  they  ought.  However,  to  ease  the  Court 
from  this  embarrassment,  they  recommended  an  application  to 
Lord  Halifax  to  know,  whether  he  would  instruct  the  Attor^ 
ney-General  to  pray  any  and  what  judgment,  as  the  Attorney 
must  be  under  his  directions,  this  being  entirely  a  Crown  pro- 
secution. Afterwards,  he  was  discharged  on  entering  into  a 
recognizance  of  200/.  to  appear,  when  required. 

WiDiams,  for  republishing  the  North  Bnton  in  Tolumes,  and, 
among  the  rest  No.  45,  with  notes,  was  fined  100£,  and  order- 
ed to  be  set  once  in  the  pillory,  imprisoned  six  months,  and  to 
give  securi^  for  his  gooa  behaviour,  for  seven  years;  himsdf 
in  500/.  and  two  sureties  in  250^  each(i»). 

in)  See  the  proceedings  againtt  the  an-     2527,  19  How.  St  Tr.  982.  Hi^wis  fined 
thor,  JL  y.  WUket,  8  Wils.  151,  4  Bonr.      500(.  and  impiiaoned  10  montbt. 


Ths  Kiitg  V.  Robinson. 

Motion  for  an  information  against  the  defendant,  knight  Oeoenl 
of  the  shire  for  Westmorland,  for  attempting  to  bribe  one  ^  "^*  ^ 
Coulthard,  an  alderman  of  Carlisle,  to  vote  at  the  election  of  an  g^  "»"""•- 
alderman  in  June,  1763.     Rules  were  then  depending  against 
Coulthard's  brother  for  bribery  at  the  election  of  a  mayor  at 
Michaelmas,  1764.    The  attempt  charged  was  saying,  after 
many  persuasions,  ''I  would  give  100/.  rather  than  you  should 
not  go  up  to  the  hall,  and  vote  for  Mr.  •Senhouse,**  who  was  [    •54^    ] 
then  the  only  candidate;  but  Coulthard  disliking  him  had  ab- 
sented himself. 

Lord  Mansfielb,  C.  J. — Informations  at  common  law  (which 
are  very  ancient  in  this  Court)  were  filed  by  the  coronerYo), 
who  did  it  upon  any  application,  as  a  matter  of  course.  The 
statute (i?)  was  therefore  made  to  limit  it:  and  other  grounds 
there  are,  by  which  the  Court  has  limited  itself.  1st.  As  to 
the  merits  of  the  person  applying  (j^):  for  they  may  be  under 
such  circumstances,  as  that  me  C^urt  will  not  interpose  to  fa^ 
vour  them:  2d.  The  time  of  application (r).    As  to  this,  there 

(0)  See  4  Bin.  Comm.  SOS;  it  t.  Ber-  247.-4.  6  oonttins  an  exception  of  inftr- 

ehet,  I  Show.  106;  3  Bnc  Abr.  InfornuH  mations  filed  by  the  Attornej-Genenl  ex 

<ioM,(D).  qfido.  SHawk.  P.  C.C.26,  8.5,  efJif.; 

(p)  4  &  9  W.  &  M.  c  18,  whieh  pitH  Bac.  Abr.  tM  suprtu 
videt,  that  the  clerk  of  the  Crown  in  K.  B.         (q)  A  ▼.  BiektrUm,  1  Stra.  49S;  R.  v. 

shall  exhibit  no  information  for  trespasaet,  Haikeff,  1  Burr.  816;  R.  y.  Peach,  Id. 

batteries,  and  other  misdemetnors,  except  548 ;  R.  ▼.  Wehtter,  3  T.  R.  888. 
by  express  order  of  the  Court,  nor  issue  (r)  R.  ▼.  Harriet,  13  East,  270 ;  R.  t. 

process,  tUl  tlie  prosecutor  has  given  a  re-  Marehatt,  Id.  32S;  R.  ▼.  Bitkap,  5  B.  ft 

cognisance  in  201.  to  prosecute  with  ef-  A.  612. 
fiact:  see  IL  V.  Howell,  Ca.  temp.  Hard. 
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Tbe  Kiko     id  no  precise  number  of  weeks,  months,  or  years;  but,  if  de* 
^*  layed,  the  delay  must  be  reasonably  accounted  for.     This  con- 

,  Ro»'^»ow>  sideration  is  more  necessary  in  election  contests  than  in  odiers: 
there  is  ill  blood  enough  without  this  addition  to  it.  3d.  The 
suspicious  state  of  the  case,  ex  evidentid  rei.  4th.  The  conse- 
quences of  granting  the  information.  On  which  account  the 
Court  laid  down  the  rule,  that  thev  would  not  grant  one  for 
bribery  at  parliamentary  elections  till  after  two  years  were  ex- 
pired (5),  in  which  civil  actions  may  be  brought.  Now,  1st  As 
to  the  time.  We  took  it,  when  the  rule  to  shew  cause  was 
granted,  to  have  been  the  same  election,  for  which  the  other 
motions  were  made;  but  it  appears  to  be  a  former  yeax,  and  the 
delay  is  not  accoimted  for.  2dly.  As  to  the  circumstances  of 
the  prosecutors.  It  is  moved  by  persons  prosecuted  for  briberv 
at  a  subsequent  election;  hereupon  I  rest  my  opinion:  Though 
Sdly.  As  to  tbe  suspicious  state  of  the  case:  Tnere  was  no  op- 
position at  the  time,  and  therefore  no  visible  necessity  for  such 
an  attempt,  which  renders  it  improbable. 

WiLMOT,  J.»  same  opinion.     L>£NNIson  and  Yates,  absent 

Rule  discharged  (^). 

(«)  See  ante,  380,  n.  (w). 
(0  See  also  R.  t.  Sprigguu,  mU,  2 ;  i2.  t.  Khuur^,  294,  n.  (0). 


[     543     ]  EASTER  TERM,— 5  Geo.  III.  1765.— K.  B. 

Sir  Richard  Aston,  Benight,  late  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas  in  Ireland,  was  this  Term  appointed 
a  Justice  of  the  Court  of  King's  Bench,  in  the  room  of  Sir 
Thomas  Dennison,  who  had  resigned. 


Oates  on  demise  of  Markham  9.  Cooke. 

ACS  Bunr.  1684. 

Deiriieofanniii.  Jn  ejectment     Plea,  not  guilty.   Verdict  for  plwntiff  on  this 

aWe*by  ttSl^  Special  case.     George  Beaumont,  by  his  will,  dated  29th  Sep- 

cutor,  and  wme  tember  1760,  gave  "  to  Elizabeth  Smith  SI.  per  annum  for  life, 

of  them  to  the     «  to  be  paid  by  his  trustee  and  executor;  and  after  her  de- 

YMuSe'^ate   "  c^ase,   to  her  sister  Esther  Blaksley;   and  after  her  de- 

in  the  eiecutor   "  ceasc,  to  another  Elizabeth  Smith,  and  her  heirs  for  ever. 

in  fee.  '^  And  also  three  more  annuities  of  31.  per  annum  each,  to  di- 

"  vers  legatees  and  their  heirs,  to  be  paid  by  his  trustee,  John 

"  Cooke,  yearly.     Itemy  to  WiUiam  Parkin  and  his  heirs,  10*. 

^^  per  annum  upon  the  account  of  his  being  trustee  to  this  the 

"  testator  s  will."    And,  after  other  pecuniary  legacies,  he 

wiUs,  ''  that  William  Frith  the  tenant  shall  not  be  removed 

"  during  his  life,  paying  the  usual  rent;  but  the  next  tenant 

"  to  pay  9/.  a  year."   He  then  leaves,  "  to  his  trustee  and  exe- 

"  cutor,  30*.  yearly  out  of  the  rents  for  repairs  of  the  fiurm;" 
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and  directs  some  specific  repairs  and  improvements.  **  And  2^*"  * 
**  John  Cooke,  his  trustee,  to  see  that  all  De  done  according  to  M^^^* 
^'  his  will;  to  whom  he  leaves  5L  to  build  a  tomb  withalT  in       Cookb. 

**  Tankersley  church-yard;  he  and  his  heirs  always  to  see  that  * ^ ' 

*^  it  be  kept  in  order.     And  his  mind  was,  that  if  any  of  his 

''  legatees  shall  take  any  monies,  on  account  of  their  said  lega- 

'*  cies,  they  shall  have  nothing,  but  their  legacies  shall  *be  [    *544    ] 

**  divided  among  his  other  legatees;  and  that  his  estate  shall 

**  (if  trouble  shall  arise)  vindicate  itself,  so  that  no  person  shall 

*'  be  at  any  expence  whatsoever.     And  he  constitutes  John 

"  Cooke  before  mentioned  his  sole  executor  and  trustee  of  this 

**  his  last  will;  he  paying  aU  just  debts,  legacies,  and  fimeral 

**  charges.    And  desires,  that  the  bed  in  the  closet  be  left 

*'  there  particularly  for  his  trustee,  that,  when  he  pleaseth  to 

"  come  over,  he  may  lodge  there  without  let,  molestation,  or 

"  hindrance."  8th  April,  1761,  George  Beaumont  surrendered 

one  of  the  tenements  in  question,  bemg  copyhold,  to  the  use 

of  his  will,  and  died,  leaving  John  Smith,  John  Parkin,  Thomas 

Beaumont,  and  the  lessor  of  the  plaintiff,  his  nephews  and  heirs 

at  law;  and  leaving  a  personal  estate  of  80/.  and  the  premisses 

in  question,  viz.  a  copvhold  of  the  yearly  value  of  30*.,  and 

freehold  of  the  annual  value  of  13/.  10*.     Qu,  What  estate 

passed  by  the  will  to  John  Cooke,  the  executor  and  trustee, 

the  defendant?  ' 

This  case  was  argued,  by  Walker  for  plaintiff,  and  Fenian 
for  defendant.  And  for  the  defendant  it  was  urged,  1st, 
That  the  annuities  in  fee,  to  be  paid  by  the  defendant,  implied 
an  estate  in  fee,  (whether  absolute  or  with  a  resulting  trust  for 
the  heir  is  immaterial  on  the  present  action),  because  the  estate 
must  be  commensurate  to  the  charge;  Shaw  and  Weighs 
2  Stra.  798  (0-  2dly,  That  the  devise  of  an  annuity  to  the 
heir  at  law,  is  an  impued  exclusion  of  the  heir ;  1  Wms.  472  (r) : 
And  some  of  the  annuitants  (since  dead)  were  his  heirs  when 
the  will  was  made,  3dly,  That  charguig  the  executor  with  the 
legacies  implies  an  estate  to  pay  them  with;  6  Co.  Collier* $ 
Case  (tf). 

And  of  this  opinion  was  the  Court;  and  by  Lord  Mans-  De?ife offends 
FIELD,  C.  J. — If  lands  are  given  to  an  executor,  eo  nomine  as  ^^*^^*|^jj 
an  executor,  it  amounts  to  charging  the  real  estate  with  the  charges  the 
testator's  debts  in  a  Court  of  equity  (w) :    Therefore  such  de-  eewe  with 
vises  should  be  favoured.  "^"^ 

WiLMOT,  Yates,  Aston,  Js.,  accord. 

Plaintiff  nonsuited. 

(<)  S.C.  1  Bq.  Ca.  Abr.  176.    S«e  416:  but  lee  itos  ▼.  A>ftoii,  |mi«,  1045. 
Oaodrigki  ▼.  JUm,  pott,  1041,  and  Oib-         («)  See  Fr^gmortim  ▼.  Bolgdttg,  mt€t 

mm  T.  Hontford,  1  Ven.  S.  485.  589,  and  n.  (i),  ibid. 

(v)  WiUit  ▼.  Xncw;  S.  C.  10  Mod.         (w)  Vin.  Abr.  Charge,  (D)  pL  T. 
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The  Kino  v.  Guerchy. 

^llScn^  Claudius  Lewis  Francis  Regnier  Count  de  Guerchy,  the 
of  anembaasa-  French  embassador,  was  indicted  in  London,  for  soliciting  one 
dor  for  an  at-  Peter  Henry  Freyssac  de  Vergy  to  assassinate  M.  D*£on: 
liMte.*^  '^^  Whereupon  application  was  made  to  the  Attorney  and  Solici- 
tor-General for  a  noli  prosequi,  who  removed  it  by  certiorari 
into  the  King's  Bench;  and,  desiring  to  hear  counsel  on  both 
sides,  were  accordingly  attended  by  Blacistone,  for  the  de- 
fendant, and  Glynn,  Serjeant,  andZ)tiiimiig,forthe  prosecutors. 
(See  p.  510  (:r) ).  It  appeared,  on  inspection  of  the  indictment 
and  examination  of  Mr.  Ford,  clerk  of  the  arraigns,  that  the 
facts,  on  which  the  indictment  was  founded,  happened  in  Mid- 
dlesex not  in  London — that  he  accordingly  drew  it  with  a  Midr 
dlesex  venue — that  the  prosecutor's  agents  altered  it  to  Lon- 
don, and  persisted  in  it,  after  notice  a  second  time  of  the 
error — and  that  the  indictment  had,  seven  times,  mistaken  the 
names  of  the  prosecutor  and  the  defendant. 

For  the  defendant  it  was  therefore  insisted,  that  these  mis- 
takes were  voluntary,  and  the  whole  proceeding  calculated 
merely  to  defame  Count  Guerchy,  as  the  indictment  could  not 
be  supported  either  in  law  or  fact;  therefore,  to  let  it  go  to 
trial  would  serve  no  good  purpose,  but  might  have  many  bad 
consequences,  in  exasperating  foreign  cpurts,  by  a  violation  of 
the  law  of  nations,  which  privileges  an  embassador  firom  such 
a  prosecution.  The  jus  gentium  arises  from  natural  reason, 
interpreted  by  the  practice  of  all  civilized  nations,  and,  accord- 
ing to  these,  all  jurisdiction  is  founded  on  the  subjection  of  the 
party;  and  an  embassador  owes  no  subjection  to  the  Courts  of 
the  country  to  which  he  is  sent.  He  is  supposed,  by  a  fiction 
of  law,  to  be  still  resident  in  his  own  coimtiy.  Grot.  2,  18,  4; 
Montesq.  Spir.  L.,  b.  26,  c.  21  (t/).  The  Koman  law,  which 
hints  the  contrary,  is  interpreted  by  Bynkershoek,  de  Foio 
Legator.  460,  461,  to  be  understood  only  of  provincial  depu- 
[  *546  ]  *  ties,  not  embassadors  from  foreign  states. — Tarquin's  embas- 
sadors, thougrh  engaged  in  a  treasonable  conspiracy,  dismissed 
by  the  law  of  nations;  Liv.  1.  2,  c.  4(»);  Bynk.  532. — ^Verres, 
when  embassador,  ravished  a  virgin;  yet  unpimished.  Cicero 
in  Verr.  3 ;  Levius  peccatumfore  putabant,  si  hamini  scelercdo 
pepercisseni,  quam,  si  legato  non  pepercissent.  Grot.  2,  18, 
4;  Securitas  tegaiorum  utilitati,  qu€d  ex  pcend  est,  prcepandc' 
rat. — The  Bishop  of  Ross,  embassador  from  Queen  of  Scots, 
though  declared  by  the  English  civilians  to  be  subject  to 
pimishment  (which  opinion  is  condemned,  Bynk.  461) ;  yet  was 
disnussed  at  length  (a);  Camd.  A,  D.  1571,  1573. — Mendoza, 
the  Spanish  embassador,  concerned  in  Throgmorton's  conspi- 

(x)  R,  V.  D'Eon.  parole  doit  £tre  libre." 

(y)  "  Le  droit  des  gens  a  voulu  que  lea  (s)  '*  Proditoribua  eztemplo  m  Tincola 

princes  s'envoyassent  des  ambassadeurs :  conjectis,  de  LegaiU  panlulum  addnbita- 

et  la  raison,  tir^e  de  la  nature  de  lachose,  turn  est:  et  quanquam  viai  sunt  oovnini- 

n*a  pas  permis  que  ces  ambassadeurs  d^-'  sisse,  ut  faostium  looo  essent,  Jus  tamen 

pendissent  du  souverain  chez  qui  ils  sent  gentium  valuit" 

enToy6s,  ni  de  ses  tribunaux.     Ils  sont  la  (a)  A.D.157U  Robertson's  Hist  Scot 

parole  du  prince  qui  les  envoie,  ct  cette  toI.  ii,4.  vi,  p.  28,  8vo. 
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Tac'y;  yet  only  sent  home;  Camd.  A.  D.  1584.    Bynk.  635.-^     Tbb  Kma 
Don  Fantaleon  Sa,  brother  of  the  Portuguese  embassador,  was     qoJJJjhj. 
indeed  put  to  death  by  Cromwell  for  miurder  (6). — ^This  only  ^        y     *  ^ 
the  case  of  an  attendant,  and  Portugal  was  then  in  a  very  weak 
condition.   It  was  condemned  by  the  foreign  jurists,  and  Crom- 
well himself  was  contented  to  dismiss  a  French  embassador,  who 
conspired  against  his  life;  Bynk.  537. — ^In  1716,  Count  Gryl- 
lenberg,  the  Swedish  embassador,  who  conspired  to  depose 
George  the  First,  was  sent  home  to  Sweden  a  prisoner.    The 
confinement  exclaimed  against  by  foreign  powers  (c). 

For  the  prosecutor  it  was  said,  that  the  imperfectionB  in 
the  indictment  were  no  reason  for  a  noli  proseqmf  for,  if 
fatal,  the  defendant  must  be  acquitted:  and,  if  the  prose- 
cution be  malicious,  the  plaintiff  may  have  his  action.  As 
to  the  main  question:  Embassadors  are  exempt  from  being 
punished  for  such  particular  species  of  treason  as  the  inters 
est  of  their  princes  may  require;  but  are  subject  to  the  Jus 
gentium  and  the  penalties  pf  universal  law.  They  are  not 
punishable  for  committing  mala  frokibiia,  but  for  mala  in  se 
they  are.  This  the  uniform  opuiion  of  all  English  writers ; 
1  Ron.  Rep.  175;  4  Inst.  153;  3  Bulstr.  87;  MoUoy,  189;  1 
HaL  97;  Foster,  188  (ef).  Foreign  writers  are  no  authority  here. 
^Bomilcar,  Uie  Carthaginian  embassador,  was  found  guilty;  [  ^547  ] 
Sallust.  BeU.  Jugurth.  (e).  Henry  8th  imprisoned  an  embassa- 
dor for  intrigues  against  Cardinal  Wolsey;  Moll.  135.  Lord 
Cottington  questioned  in  Spain;  Lord  Clar.  Book  5.  The 
Bishop  of  Ross  was  imprisoned  two  years.  Don  Pantaloon  Sa 
actually  executed.  Count  Gyllenberg  arrested;  but  it  ended, 
according  to  Voltaire,  by  a  compromise  between  the  two  courts. 
Count  (Joertz,  in  Holland,  was  imprisoned  by  order  of  the 
States  for  being  concerned  in  the  same  conspiracy  merely 
against  a  prince  in  amity  with  the  States. 

The  noli  prosequi  {/)  was  granted. 

(6)  J,  D.  1654,  Hume's  Hist  Eng.  voL  quain  ex-  Jure  gentiiim  Bomikv»  eomei 

vii,  ch.  US,  p.  237,  Sto.  ejuf  (seiL  JngniSue)  qui  Roouiiii  fide  pab- 

(e)  Smollett's  Hist.  Eds*  Geo.  I,  c  1,  UcA  Tenent."— "  Siciid  ig^  legati,  ^ 

p.  34$,  Svo.  qui  fide  pubUcA  Tcnernnt,  ita  et  oomitei^ 


(i()  See  also  1  BU.  Com.  253;  Vin.  ft  et  vast  legatonimsui  generis  s 

Bac.  Abr.  AmboMtador;  Com.  Dig.  Jd»  (B).  habent,  sed  aooeasorie."— Orotius. 

As  to  their  privilege  ftom  arrest,  see  Poi-  (/)  R.  ▼•  Ovmner,  1  LordRaTin.  721, 

tier  ▼.  Crwa^  amie,  48.  12  Mod.  647,  S.  C. 

(0)  "  Fit  reus  magis  ex  sequo  bonoque. 


The  Kino  r.  Uniyersity  of  Cambridge. 

S.C.  3  Burr.  1647. 

In  last  Trinity  Term,  De  Grey,  Solicitor-General,  moved  for 
a  mandamus  to  the  Keepers  of  the  Seal  of  &e  University  of  jL^JlP'^^ 
Cambridge,  to  set  die  common  seal  of  the  University  to  an  ap-  l^ointoiaitor 
pointment  of  Philip,  Earl  of  Hardwicke,  to  the  High  Steward- 
ship, in.  die  room  of  his  father,  deceased:  upon  affidavits, 
**  That,  by  the  custom  of  the  University,  die  election  must  be 
made  by  a  majority  of  the  voters,  in  both  the  regent  and  non- 
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Tbb  Kmo     regent  houses  (^);  that  the  Earls  of  Sandwich  and  HardwidEe 

^^  were  competitors:  and  that  the  Earl  of  Hardwicke  had  a  clear 

Cambri^e.    majority  of  103  to  101  in  the  non-regent  house,  and  afterwards 

* V ^  was  proposed  to  the  regent  house,  when  (after  rectifying  a 

small  mistake  between  the  two  Proctors,  who  were  ScrutatOTs 
there)  the  niunbers  of  ptaeeU  and  non^lacets  to  Lord  Hard- 
wicke's  grace  appeared  to  be  equal.  Viz.  108  each:  that,  after 
some  altercations,  the  Vice-Chancellor  dissolved  the  congrega^ 
tion ;  and  afterwards  it  was  discoyered,  that  Mr.  Thomas  Pitt, 
who,  by  his  standing,  ought  to  have  voted  among  the  non- 
regents,  voted  among  the  regents  as  nan-placet;  which  vote 
being  subtracted,  there  was  a  majority  of  one  in  fiivour  of 
Lord  Hardwicke."  Lord  Mansfield  directed  the  rule  to  shew 
cause  why  a  mandamus  should  not  issue  to  the  Vice-Chanoellor 
to  hold  a  congregation  to  receive  the  declaration  of  the  Proc- 

[  ^548  ]  tors  in  ^respect  to  the  majority;  to  the  Proctors  to  declare 
how  the  majority  stood ;  and  to  the  Keepers  of  the  Seal  to  affix 
it  to  Lord  Hard  wickers  nomination:  and  that  notice  be  given 
thereof  to  the  University  and  Mr.  Thomas  Pitt. 

Aftier  many  enlargements  of  the  rule,  cause  was  shewn  this 
Term,  by  Norton,  Attorney-General,  Morton,  and  Blaehtane. 
1.  Because  a  mandamus  can't  go  to  officers  out  of  office,  for 
they  cannot  exercise  the  necessary  powers  required  of  them. 
The  Vice-Chancellor,  Proctors,  and  Keepers  of  the  Seal,  all 
changed  in  last  Michaelmas  Term.  And  though  the  other 
officers  might  do  the  ministerial  acts  required,  yet  the  ne^ 
Proctors  cannot  declare  what  majority  there  was  upon  a  scru- 
tiny nrevious  to  their  office.  2.  That  the  congregation  being 
dissolved,  re  infectd,  the  business  must  now  be  resumed  ik 
novo.  3.  That  admitting  unqualified  persons  to  vote  at  aU  in  a 
secret  scrutiny  ought  to  vitiate  the  whole  election,  if  any  thing: 
but  that  the  poll  is  the  only  proper  evidence^  which  is  takm 
by  the  Proctors  by  ft  scratch  with  a  pen  on  a  paper,  after  pri- 
vately asking  the  vote.  Therefore  no  man  can  give  positive 
evidence  of  another's  vote  but  the  Proctors,  who  are  sworn  to 
secrecy;  and  though  one  of  them  has  divulged  Mr.  Pitt's  vote 
by  his  affidavit,  this  ou^ht  not  to  be  received.  4.  If  the  votes 
were  equals  Lord  Hardwicke  had  no  majority,  and  bv  the 
usage  of  the  University  the  grace  is  then  rejected.  5.  u  the 
Court  is  at  Uberty  to  examine  into  particular  votes  upon  a  se- 
cret scrutiny,  then,  if  we  either  establish  Mr.  Pitt's,  or  dis- 
qualify one  on  the  other  side,  the  question  is  with  us:  we  diink 
we  can  disqualify  five.  6.  The  objection  to  Mr.  Pitt  is,  that 
though  he  took  the  degree  of  A.  M.  17  July,  1758,  yet  it  being 
by  royal  mandate,  he  was  esteemed  to  be  regent  immediately, 
and  so  was  above  five  years'  standing  regent  on  the  day  of 

[    *549    ]  election,  •(30  March,  1764),  and  shoiSd  therefore  have  voted 
in  the  non-regent  house.     We  say,  that  he  was  not  complete 

{g)  Maiten  of  Arts  of  lest  than  five  poae  the  Non-uQgeRt  or  Lower  Honac-^ 

yean'  standing,  and  Doctors  of  len  than  Doctoia  of  more  than  two  yean'  standii^ 

two,  compose  the  Regent  or  Upper  House  j  and  the  Public  Orator  may  vote  m  cither 

aU  the  other  members  of  the  senate  com-  house,  at  their  pleaaun. 
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regent  till  the  Commencementy  in  July,  1759^  because  not  sub*     Tbb  Kmo 

1'ect  to  exercises  tiU  that  time,  and  therefore  voted  in  the  right         J^ 
louse.    7.  We  object  to  the  votes  of  two  Bedells,  who,  though  of   cambkimb: 

long  standing,  voted  in  the  regent  house ;  and  of  three  non-regent  ' v — ^ 

Masters, who  resumed  their  regency  by  a  special  grace,  and  voted 
in  the  regent  house.  8.  By  c.  40,  of  Queen  Elizabeth's  statutes, 
all  elections  are  to  be  peitbrmed  in  a  dj£ferent  mode,  except  of 
the  officers  therein  excepted.  The  High  Steward  is  not  included 
in  the  exception:  therefore  his  election  by  ffrace  is  void. 

Yarke,  De  Grey^  SoUcitor-Greneral,  and  Ashhurii,  in  sup* 
port  of  the  rule.  1.  The  rule  originally  prayed  is  only  to  the 
Keepers  of  the  Seal.  The  facts  disclosed  will  warrant  such 
mandamus :  which  cuts  off  the  four  first  objections.  S.  Mr.  Pitt 
paid  his  fees,  and  was  dispensed  with  from  duty,  17th  July, 
1758,  which  shews  he  was  then  a  tegent;  and  so  is  the  general 
sense  of  the  University.  3.  The  Bedells  must  attend  the  Vice- 
chancellor,  who  votes  in  the  regent  house.  Sir  James  Burrows 
(who  died  about  two  years  ago)  voted  s6  all  his  time.  B.esum- 
ing  regency  is  warranted  by  the  usage  of  the  University> 
4.  That  the  statutes  of  Queen  Elizabeth  begin  with  officers  of 
inferior  rank,  and  cannot  therefore  extend  to  the  High  Steward, 
who  has  been  elected  by  grace  for  £40  years  past,  and  no  in- 
stance to  the  contrary. 

Lord  Mansfield,  C.  J. — ^The  original  application  was  only 
for  a  mandamui  to  the  Keepers  of  the  Seal  to  affix  it  to  Lord 
Hardwicke*s  nomination.  Three  were  ready  to  do  it,  two  re- 
fused; and  unanimity  is  necessary  for  this  purpose.  On  a  se- 
cond application  all  refused,  upon  this  special  reason, — ^because 
the  question  was  likely  to  be  litigated.  The  Court  therefore 
suspected,  that  either  tiie  mandamuM  would  be  issued  to  ^will-  [  ^550  J 
ing  persons,  and  that  by  their  collusioti  the  rights  of  third  per- 
sons might  be  affected,  or  that,  in  case  of  renisal  by  a  differ* 
enoe  of  opinion  among  tiie  Keepers,  an  attachment  might  be 
necessary  against  tiiem  all.  We  therefore  desiredi  that  the 
merits  might  be  gone  into  very  fully;  that  the  nature  of  the 
question  miffht  not  be  changed  by  putting  the  officer  into  pos- 
session; and  directed  notice  to  be  given  to  the  Vice-chancel- 
lor, the  two  then  Proctors,  the  corporate  body,  and  Mr.  Pitt, 
that  any  of  them  might  be  heard  upon  the  question  if  they 
diought  proper.  The  University  (as  a  body)  does  not  oppose 
the  rule;  but  two  of  the  Keepers  of  the  Chest,  and  near  half 
of  the  individuals,  do  oppose  it. 

There  are  three  questions. — 1.  The  right  to  the  office:  whe* 
ther  Lord  Hardwicke  is  duly  elected.  2.  Whether  a  mandamus 
is  the  proper  remedy  in  this  case.  8.  How  it  should  be  direct- 
ed, ifgranted. 

1.  There  is  no  contrariety  in  the  witnesses.  The  mode  of 
election  has  been  traced  back  (in  respect  to  this  office)  by  en- 
tries in  writing  to  1524,  and  may  have  existed  400  years  before. 
The  mode  has  always  been  by  grace,  passing,  1.  The  Caput; 
2.  The  Non-regents;  3.  The  Kegents.  It  was  fiot  contended 
by  any  of  the  parties  at  the  timei  that  this  was  not  the  mode 
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of  election.  It  is  now  the  obiectfon  of  counsel  at  tbe  bar, 
founded  on  c.  40,  of  Queen  Elizabeth's  statutes.  There  is 
a  difference  between  statutes  given  by  the  Crown  to  one  of 
the  Universities,  and  the  charter  of  a  common  corporation. 
The  Crown  did,  in  fact,  formerly  exercise  a  power  over  the 
Universities,  which  cannot  be  supported  by  any  sound  princi- 
ples of  law.  It  is  now  most  certain,  that  those  corporations  are 
lay  incorporations  (A);  and  that  the  Crown  cannot  take  away 
their  rignts,  nor  give  them  statutes  or  charters  without  tbeir 
own  voluntary  acceptance;  as  was  the  case  between  Charl^  L 
and  the  University  of  Oxford.  The  University  may  accept  in 
part,  or  (if  they  please)  re-enact  any  part  of  the  statutes  given 
them  by  the  Crown;  and  that  acceptance  may  be  proved  by 
*  usage.  Queen  £hzabeth*s  statutes  did  not  mean  to  repeal  aU 
former  statutes  and  constitutions.  Many  things  are  not  pro- 
vided for  bv  those  statutes,  as  the  case  of  desrees  by  mandate, 
the  Vice-Chancellor's  and  Proctor's  right  of  voting  in  the  re- 
gent house,  &c.  Therefore  I  think,  that  c  40  of  those  statutes 
does  not  relate  to  the  election  of  the  High  Steward,  but  to 
certain  inferior  officers  only;  whereas  this  is  an  ornament,  a 
feather,  and  not  then  in  the  Queen's  contemplation.  Besides 
no  objection  was  made  to  the  grace  at  the  time.  So  much  for 
the  form ;  now  as  to  the  merits  of  the  election.  There  is  no 
imputation  upon  the  fidelity  of  either  of  the  Proctors.  A  se- 
cond scrutiny  was  for  some  time  insisted  on  because  of  a  sup- 
posed mistake,  one  Proctor  returning  108  placets  and  107  iwmi- 
placeisf  the  other  107  placets  and  108  non^placeis.  On  ex- 
amination the  mistake  was  discovered:  the  Proctors,  bdng  of 
different  parties,  had  each  set  down  his  own  vote,  and  not  his 
brother  Proctor's.  They  declared  the  votes  equaL  No  second 
scrutiny  could  be  had  because  some  of  the  voters  were  gone 
away.  Not  a  single  person  then  thought  of  Mr.  Pitt's  vote:  and 
in  the  hubbub  the  congregation  was  dissolved.  Lord  Hardwicke 
now  says,  ''that  a  stranger  intruded;  and  therefore,  if  I  can 
''  set  him  aside,  I  have  a  majority  of  one  upon  the  Proctor's 
*'  declaration."  This  depends  on  Mr.  Pitt's  right  of  voting  m 
the  regent  house.  If  the  inauguration  or  commencement  (as  to 
him)  is  to  be  computed  from  Uie  18th  of  July,  1758,  and  the 
five  years'  regency  to  be  comnuted  from  thence,  he  had  no 
right:  If  it  is  to  be  computed  from  the  next  commencement  in 
July,  1759,  his  vote  was  good.  All  the  affidavits  for  the  mo- 
tion agree,  that  in  mandiMmus  degrees  the  time  of  regency  has 
been  usually  computed  from  the  day  of  the  creation:  this  not 
contradicted  by  the  other,  side.  But  other  circumstances  are 
alleged,  from  which  each  side  draws  their  own  conclusion.  1. 
He  had  leave  of  absence  granted  according  to  custom,  17  July, 
1758.  This  is  strongly  with  Lord  Hardwicke.  2.  He  paidGs. 
4/d.  in  October,  1758,  for  his  turn  of  diss'ing  (or  disputii^  in 
the  schools).    3.  The  paper  made  out  annuafiy  by  the  Register 


(A)  Anu,  90,  n.  (A).   See  3  Burr.  165S;  6  Vin.  Abr.  CorporaHem,  (I  3),  and  S Sup- 
piemen^  Ihfd;  wndpati,  591. 
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and  Proctors,  called  ordo  semarUaiUt  is  strongly  reUed  on  on     Tm  Kno 
both  fflides.    Now  there  ^appears  to  be  two  of  these  papers:     unj^t-of 
one  made  out  without  the  names  of  the  noblemen  or  mandamus    cambkidob. 
degrees,  merely  to  call  up  the  Masters  of  Arts  at  the  next  com-  J — iTKi — i 
mencement  for  creation:  The  other,  with  their  names  inserted,  L       ^*    J 
for  the  purpose  oidMing^  which  includes  all  persons  whatso- 
ever created  since  the  commencement  in  1758.    This  a  strong 
argument,  that  the  regency  of  these  royal  mandamus-vaisa  did 
commence  from  the  day  of  their  Iklmission.    If  so,  there  is  a 
majority  of  one  for  Lord  Hardwicke,  unless  the  opponents  can 
disqualOT  others  on  his  side.  They  have  pointed  at  five  others : 
one  would  serve  the  turn.     1st.  The  resumed  regents:  usage 
and  utility  are  on  their  side,  and  there  is  no  contrariety  of 
evidence  in  this  respect.    Sdly.  The  Bedells,  who  swear  they 
have  used  to  vote  in  the  regent  house:  Nobody  contradicts  it« 
The  reason  given  for  it  bj  the  Bedells  (though  there  was  no 
occasion  for  any  reason)  is  a  very  natural  one ;  their  attend- 
ance on  the  Vice-chancellor.    So  stands  the  right  of  election. 

2.  Whether  a  mandamus  is  the  proper  remedy.    No  other  Mmdamu  ne- 
has  been  suggested :  And,  if  there  is  no  other,  then  this  Court  cMwry  for  of- 
is  bound  to  mterpose  by  the  prerogative  writ  of  mandamus,  if  ?^^JJ^J3u« 
the  office  be  of  consequence  and  value.     If  the  steward  is  to  if  there  be  no  ' 
hold  a  Court  Leet,  it  is  admitted  it  may  go;  but  it  is  said,  the  ot)»r  icmedy. 
University  have  none.    The  contrary  is  sworn,  and  not  con- 
tradicted upon  oath,  and  there  are  entries  of  such  a  court,  so 

lonff  ago  as  1692.  But  it  is  improper  to  go  into  that  question 
m  uns  collateral  wa^.  The  town  of  Cambridge  may^  interpose 
m  another  manner,  u  they  contend,  that  the  University  has  not 
the  Court;  Leet.  And  even  if  there  were  no  leet,  it  is  proper 
for  this  Court  to  grant  the  mandamus;  because  there  is  a  salary 
annexed  to  this  office,  and  the  officer  has  no  other  remedy.  So 
we  grant  a  mandamus  for  possession  of  a  chapel  or  a  meeting- 
house (i);  but  not  of  a  parochial  church,  because  there  is  an- 
other specific  remedy. 

3.  How  the  mandamus  is  to  be  directed.  It  did  occur  to  me, 
that  a  declaration  of  the  majority  by  the  Proctors  might  be  ne- 
cessary to  prove  the  election:  therefore  the  rule  was  granted 
that  way,  because  it  could  do  no  harm,  and  that  part  might  be 

omitted  on  shewing  cause,  if  found  to  be  unnecessary.    ^  As  [    *553    ] 

the  facts  are  now  disclosed,  the  mandamus  must  issue  on  the 

foot  of  its  being  a  due  election.     The  Proctors  have  declared 

the  numbers  equal.    Since  that  a  stranger's  vote  is  discovered: 

the  Proctors  have  no  more  to  do.     If  they  had  even  declared 

contrary  to  the  truth,  the  party  injured,  proving  the  fact,  might 

come  to  this  Court,  and  demand  admission  upon  the  right  of 

election.     It  ought  therefore  to  go  to  the  Keepers  of  the  Seal 

for  the  time  being  by  the  description  of  their  office  (A).    The 

rest  of  the  rule  must  be  discharged. 

iO  R,  T.  Barker,  ante,  300,  852.  377;— to  a  mayor  and  alderman  to  affix 

k)  MandamMu  t»  the  warden  of  a  col-  the  corporate  leal  to  a  certificate  of  the 

lege  to  affix  the  common  seal  to  an  answer  election  of  a  recorder;  B,  ▼.  Mayor  of 

in  Chancery;  Jl.  ▼.  WMham,  1  Cowp.  York,  4  T.  R.  699. 
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The  KiMo  WiLMOT,  Yates,  Aston,  Js.,  of  the  Bame  opinion.  Acccml- 

XJniventty  of  ^^V  ^^  numdomus  Went,  and  was  obeyed. 

Caicbsidob. 
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The  King  r.  Saint  Luke,  Middlesex. 

S,  C.  Burr.  Sett  Ca.  542. 

^^"^thlr   StOWE  and  Lane  moved  to  quadi  an  order  of  Sessiosis,  oon- 
amceiilng  the"'  finning  an  order  of  two  Justices,  which  removed  WiUiun 
indenture,  gains  Hutchins,  Mary  his  wife,  and  their  two  children  from  St.  Leo- 
''^'^■^'''by  nard  Shoreditch  to  St.  Luke  Middlesex;  on  this  special  case. 
•er^^wi^'an-  ^iUiAiB  Hutchins  the  pauper,  at  the  acre  of  15,  was  appren* 
other  master,  so  ticed  bv  the  parish  of  St.  Peter's  Comhifl,  to  one  Frost  a  shoe- 
kng  as  the  term  maker  m  Southwark,  till  the  age  of  24.   He  served  there  three 
T^^^^lj        years.     The  master  then  removed  to  St.  Luke,  taking  die 
[       554    J  ♦  pauper  with  him,  where  he  served  four  years.     The  master 
then  told  the  pauper  he  might  go  about  his  business,  and  work 
for  himself;  no  one  else  being  present  at  the  time :  but  the  inden- 
tures were  not  cancelled  or  deUvered  up.    The  pauper  after- 
wards hired  himself  to  several  masters  of  the  same  trade  as  a 
journeyman  in  different  narishes,  but  Frost  never  knew  what 
master  he  worked  with  after  he  left  him ;  nor  was  he  ever  called 
upon,  nor  did  [he]  ever  account  with  Frost  for  what  he  earned, 
nor  did  Frost  ever  make  any  provision  for  him  after  he  had  so 
left  him.    The  pauper  worked  and  lodged  the  last  forty  days 
before  he  attained  the  age  of  twenty-four,  in  St.  Leonard 
Shoreditch. 
Norton,  Attorney-General,  and  Jones  shewed  cause.     And 
By  Lord  Mansfield,  C.  J. — The  whole  turns  upon  the  in- 
denture of  apprenticeship  continuing.    It  is  agreed  on  both 
sides,  that  it  did  continue.     There  is  a  strong  case  (cited  at 
the  bar)  in  1  Mod.  190(/);  a  father,  to  whom  his  son  was  ap- 
prenticed, gives  up  the  indenture:  Held  not  to  destroy  the 
apprenticeship,  because  the  indenture  [was]  not  cancelled.  This 
case  is  not  so  strong  as  that.    It  was  humane  in  the  master  to 
let  the  apprentice  work  for  himself  after  seven  years'  service, 
but  that  does  not  destroy  the  legal  effect  of  his  binding. 

WiLMOT,  J. — 'I  think  the  pauper  continued  an  apprentice  to 
all  intents  and  purposes,  and  was  incapable  of  gaining  a  fresh 
settlement  by  service,  &c.  as  not  being  sui  juris.  The  only 
question  that  could  be  made  is,  whether  sudi  a  general  con- 
sent of  the  master  can  operate  as  an  assignment  of  the  appren- 
tice to  another  particular  master:  for  that  would  carry  on  the 
service  of  the  first  master,  and  settle  the  pauper  in  St.  Leonard 
Shoreditch.  But  this  general  dismission  is  a  total  dissolution 
of  the  apprenticeship,  so  far  as  entitles  the  master  to  any  future 
service.     It  is  not  carrying  on  the  business  of  the  master. 

(0  The  editor  has  not  been  able  to  find  the  case  here  referred  la 
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Yatbs,  J.— -No  person  can  gain  a  settlement  ^  a  servicey      Tax  Kino 
which  he  was  not  capable  of  hiring  himself  to.     The  mas*ter    SAnr^LvKE. 

might  have  reyoked  his  consent,  and  called  him  back  at  any  « ^        * 

time.    There  is  no  privity  between  the  first  master  and  the  [    *555    ] 
second.    I  think  the  settlement  is  where  he  last  served  under 
the  apprenticeship  for  fortjr  days. 

AsTONi  J. — The  difficulty  has  arisen  firom  the  apprentice's 
happening  to  have  hired  himself  to  one  of  the  same  trade. 
Had  it^been  another  trade,  no  man  could  have  entertained  a 
doubt. 

Lord  Mansfield,  C.  J. — ^This  is  no  service  to  the  master, 
nor  an  assignment  of  the  apprentice.  But  the  indenture  con- 
tinues, and  disables  him  firom  gaining  another  settlement. 

Per  tot.  Cur» — Orders  confirmed  (m). 


(«)  So  wliere  the  master  being  dead, 
the  widow  told  the  apprentice  he  must 
not  stay  with  her,  and  that  he  was  at  li- 
berty to  work  where  he  thought  proper ; 
upon  which  he  served  two  years  in  C:  he 
did  not  gain  a  settlement  there;  A.  f^ 
Chirk,  Burr.  S.  C.  782 ;  indeed  in  that 
case  she  had  not  taken  out  administration, 
and  had  not  any  interest;  as  to  which 
point,  see  it  V.  Banuley,  1  M.  &  S.  377. 
So  where  the  master  said  he  had  no  fur- 
ther employment  for  him,  he  might  go 
where  he  pleased;  R.  v.  CrtdiUm,  1  East, 
59.  So  where  a  person  told  the  original 
master  that  he  had  got  his  apprentice  at 
work,  to  which  the  latter  replied,  *'  1  am 
glad  of  it,  he  was  a  bad  lad,  and  I  could 
make  nothing  of  him;"  A.  v.  St.  Helen, 
SttmegaU,  1  East,  385.  So  where  the 
master  having  quitted  business,  his  appren- 
tice hired  herself  as  a  servant  for  fifty-one 
weeks,  and  her  master  afterwards  express- 
ed lus  approbation  at  her  having  gone  into 
that  particular  service,  she  did  not  gain  a 
settlement  by  such  hiring;  R,  ▼.  AMtf' 


i€'khZtmeh,  1  B.  ft  A.  116.  So  where 
the  master  on  the  application  of  the  mo- 
ther consented  to  give  the  apprentice  up ; 
and  accordingly  the  apprentice  went  away, 
but  the  indentures  being  in  the  hands  of  a 
third  person  were  not  given  up;  it  was 
held  that  he  was  not  ntijwrU  so  as  to  ac- 
quire a  settlement  by  hiring  and  service, 
although  the  master  said,  he  would  have 
given  up  the  indentures,  if  he  had  had 
them  in  his  possession,  and  refused  to  take 
back  the  apprentice;  A.  v.  Skeffngtcn, 
3  B.  &  A.  382.  So  where  an  apprentice 
hired  himself  to  A.  B./or  a  year,  in  C,  at 
certain  wages,  then  returned  and  told  his 
original  mistress,  who  said,  "  Very  well, 
she  was  not  against  it,"  and  then  went 
and  lived  with  A.  B.  fi>r  three  months,  he 
did  not  gain  a  settiement  in  C;  R.  v. 
Whitchurch,  2  Dk)w].  &  R.  845  \  S.  C.\  B. 
h  C.  574.  See  also  R.  v.  Bow,  4  M.  &  S. 
388,  where  most  of  the  cases  are  referred 
to;  and  Eccletal  Bierlow v.  Wartlmo,  pott, 
592;  iL  ▼.  Taoittoek,  pott,  635. 


Money  and  Others  v.  Leach. 

5.  C.  3  Burr.  1742;  19  How.  St  Tr.  1002. 

fjRROR  from  Common  Pleas.  Action  of  trespass  and  false 
imprisonment,  for  breaking  and  entering  the  house  of  the  de- 
fendant in  error  (the  plaintiff  below)  and  imprisoning  him  for 
five  days,  without  any  reasonable  or  probable  cause.  The  de- 
fendants below,  now  plaintiffs  in  error,  pleaded  the  general 
issue,  and  also  a  special  justification,  stating  his  Majesty's 
speech,  19th  April,  1763,  and  the  North  Briton,  No.  45(»), 


(n)  This  celebrated  No.  45  has  given 
rise  to  many  reported  cases  besides  the 
present  one.  See  the  report  of  a  similar 
action,  Huckle  v.  Money,  2  Wils.  205. 
John  Wilkes,  Esq.,  the  author,  was  ar- 
rested by  a  general  warrant  firom  the  Se- 
cretary of  State,  April  30th,  1 763,  but  being 


General  war- 
rants are  illegal 
and  void. 


brought  up  in  C.  P.  by  habeat  eorput,  he 
was  discharged  as  being  a  Member  of  Par- 
liament: it  V.  WUkee,  8  WUs.  151,  19 
How.  St.  Tr.  982,  S.  C.  An  infiinnation 
was  afterwards  exhibited  against  him  as 
the  author  of  that  Number,  on  which  he 
was  ibund  guilty  and  sentenced  to  pay  a 
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MoMiT  £Sd  AprQ,  ITGS,  highly  reflecting  on  the  same,  and  published 
LitcH.       ^y  ^°®  ^^^  Wilkes:— That  the  Earl  of  Halifax  was  then  Se- 

. y_I — '  cretary  of  State,  and  a  lord  of  the  Privy  Council;  and,  upon 

information  riven  him  of  the  said  Ubely  and  produdng  the 
mme  before  him,  96th  April,  176S|  he  issued  his  warrant  (o)in 
writing,  under  hand  and  seal,  to  die  defendants  and  another, 
being  four  of  his  Majesty^s  messengers  in  ordinary,  requiring 
them  (taking  a  constable  to  their  assistance)  to  search  for  the 
authors,  printers  and  publishers,  of  the  said  seditious  and  trea- 
sonable libel,  and  to  apprehend  and  seize  them,  together  with 
their  papers:  That  the  plaintiff  Leach  was  a  printer,  and  had 
printed  some  former  numbers  of  the  North  Briton  (stating 
them):  That,  on  27th  April,  1763,  the  defendants  had  infor- 
mation, that  he  was  the  printer  of  No.  45;  and  therefore  they, 

[  ^556  ]  with  ^one  Thomas  Freeman  a  constable,  did  enter  the  plain- 
tiff's house,  the  door  being  open,  and  search  for  the  printers 
of  the  said  Ubel:  That  they  foimd  the  plaintiff  and  his  servants 
reprinting  a  new  edition  of  the  North  Briton;  whereupon  they 
took  him  into  custody,  and  kept  him  four  days,  till  the  Elarl  of 
Halifax  had  leisure  to  examine  him:  and  then,  it  appearing  that 
he  did  not  print  the  said  No.  45,  he  was  discharged;  which  are 
the  same,  &c. — Leach  replies,  de  ii^urid  sud  proj^rid  absque 
hoCf  &€•  And  thereupon,  and  upon  the  general  issue  afore- 
said, issue  was  joined,  and  came  on  to  trial,  before  Pratt^  C.  J., 

wn^of  excp.  29^1^  November,  1 764,  at  Guildhall :  At  which  time  a  bdl  of  ex- 
ceptions was  tendered  by  the  defendant's  counsel,  and  on  10th 
December  following,  was  sealed  by  the  Chief  Justice ;  stating 
the  proof  of  the  facts  in  the  declaration,  and  '^  that  the  coun- 
sel for  the  defendants,  in  order  to  acquit  defendants  under  the 
feneral  issue,  did  prove  the  King's  speech,  libel,  office  of  Lord 
[alifax,  information,  and  warrant  to  the  defendants  being  his 
Majesty's  messengers  (as  before  stated  in  their  justification), 
and  that  it  was  the  long  and  frequent  usage  of  office  to  grant 
and  execute  such  warrants;  that  they  had  such  grounds  of  sus- 
picion, and  did  such  acts,  &c.  as  are  stated  in  the  said  plea; — 
and  that  it  was  proved,  that  plaintiff  was  not  the  author, 
printer,  or  publisher,  of  die  said  paper,  No.  45.  Whereupon 
the  counsel  for  the  defendants  insisted  on  the  benefit  of  the 
Stat.  24  Geo.  2,  c.  44,  for  indemnifying  constables,  &c.  acting 
in  obedience  to  the  warrants  of  justices  of  the  peace;  and  that 
the  matters  aforesaid  were  conclusive  evidence  (g),  for  that 
purpose  and  to  bar  the  action  of  the  phdntiff.     The  counsel 

fine  of  5001.,  and  to  be  imprisoned  for  ten  action  against  R.  Wood,  Esq.,  for  break- 
calendar  months;  IL  ▼.  fFilket,  4  Burr,  ing  and  entering  his  house,  who  justified 
2537,  3574,  10  H.  S.  T.  1075,  1124:  under  the  general  warrantof  the  Secretary 
which  was  afterwards  affirmed  in  Dom.  of  State:  the  plunliff  had  a  verdict  for 
Proc.  Ihid,,  and  4  Bro.  P.  C.  360  (Toml.  1000/.  damages;  mikes  r.  Wood^  Lofll,  1, 
•d.).  The  record  of  the  proceedings  on  19  H.  S.  T.  1154,  S,  C. 
this  information,  containing  his  Majesty's  (o)  See  the  form,  3  Burr.  1747,  Bull.  N. 
•pecch,  the  No.  45,  the  conviction,  out-  P.  317. 

lawry,  proceedings  in  error,  and  reversal  of         (p)  OdcheMter  v.  PUlipt,   T.  Rayn. 

the  outlawry,  ftc  is  inserted  in  19  H.  S.  T.  404,  T.  Jones,  1 46 ;  Jfos^  ▼.  FtArin, 

13S2,  together  with  other  papers  relating  1  Cowp.  161 ;  Bali.  N.  P.  315. 
tothatalfidr.   Mr.  WUkci  also  brought  an 
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for  the  plaintiff  insisted,  that  neither  the  defendants  nor  the       monbt 
Earl  of  Halifax  were  within  the  meaning  of  the  stat.  7  Jac.  1,       leach. 
c.  5,  (which  allows  justices  and  other  officers,  to  ffive  the  spe-  ^        y — 1-^ 
cial  matter  in  evidence  on  Not  guilty),  nor  of  21  Jac.  1,  c.  12, 
making  the  former  perpetual,  nor  of  24  Geo.  2,  c.  44(9),  nor 
entitled  to  the  benefit  thereof:  And  that  the  seizure  and  im- 
prisonment of  the  plaintiff  were  not  made  or  done  in  obedi- 
ence to  the  said  warrant,  nor  had  the  defendants  any  authority 
thereby :  That  the  Chief  Justice  declared  his  opinion,  that  the 
said  matters  were  not  sufficient  to  bar  the  plaintiff's  *  action,  [    *557    ] 
and,  with  that  direction,  left  the  same  to  the  jury,  who  found 
a  yerdict  for  the  plaintiff  on  both  issues,  with  400/.  damages.** 
Upon  which  error  was  brought  in  this  Court  (r). 

De  Grejff  Solicitor-Greneral,  for  the  plaint^  in  error,  made 
three  points :  1st,  That,  under  the  stat  7  Jac.  1,  c.  5,  the  de- 
fendants had  a  right  to  give  the  special  matter  in  evidence  on 
their  plea  of  Not  guilty ;  or,  in  other  words,  that  Lord  Halifax 
was  a  justice  of  peace  under  the  equity  of  that  statute.  2d, 
That  the  special  matter  so  to  be  given  in  evidence  was  a  suffi- 
cient iusti&cation,  which  includes  the  legality  of  the  warrant, 
and  the  manner  of  its  execution.  3d,  That  the  defendants, 
being  officers  in  the  execution  of  justice,  were  excusable,  even 
if  the  warrant  was  illegal,  the  plaintiff  not  having  pursued  the 
directions  of  stat.  24  Geo.  2,  c.  44. — 1st,  Betore  Edw.  3d. 
there  were  different  species  of  justices  (s).  The  great  officers 
of  state  were  so,  as  being  incidental  to  their  offices.  Secreta- 
ries of  State  are  certainly  conservators  of  the  peace,  ex  neces^ 
sitcUe  reif  being  officers  as  old  as  the  Crown.  The  statute 
Edw.  1st.,  commented  on  by  Lord  Coke,  2  Inst.  55(),  refers 
to  the  seal  in  custody  of  the  principal  Secretary:  the  seal  is  as 
old  as  the  Crown :  the  Secretary  as  old  as  die  seal.  They 
have  great  powers  by  prescription,  recognized  by  the  Courts 
of  law,  in  treason,  felony,  and  even  misdemesnors.  The 
present  misdemesnor  is  a  crime  against  the  State.  Private 
defamatory  libels  are  no  otherwise  public  offences  than  as- 
saults and  batteries  are,  but  seditious  libels  are  immediately 
levelled  against  the  existence  of  government.    In  K,  against 

(q)  S.  6,  whkh  enicti,  that  no  action  to  confess  or  deny  his  seal  to  the  biU  of 

ahaU  be  bronght  against  any  constable,  exceptions ;  which  he  accordingly  did,  and 

headborougfa,  or  other  officer,  or  person  confessed  his  seal :  see  the  form  of  the 

aiding  him,  for  any  thing  done  in  ohedUnc$  writ,  S,  C.  3  Burr.  1693,  and  Rast  Ent. 

to  any  warrant  of  a  Justice  of  peace,  until  S98  b.     If  the  judge  deny  his  seal,  the 

demand  hath  been  made  of  the  perusal  plaintiff  in  error  may  take  issue  there- 

and  copy  of  such  warrant,  and  refused:  upon,  and  prove  it  by  witnesses ;  2  Inst 

And  m  case,  after  such  demand  and  com-  4S8.    See  post,  679. 

pliance,  any  action  shall  be  brought  against  (s)  Justices  of  the  peace  have  power  to 

such  constable  without  making  the  Justice  arrest  and  commit  persons  charged  with 

defendant,  on  producing  such  warrant  at  publishing  libels;  Butt  v.  Conant,  1  Brod. 

the  trial,  the  Jury  shall  find  for  the  de-  &  B.  548,  4  B.  Mo.  195,   where  the  an- 

fendaut,  notwithstanding  any  defect  of  Ju-  thorities  relating  to  the  origin  and  power 

risdiction  in  such  justice.  of  Justices  of  the  peace  are  referred  to. 

(r)  Whcrenpon  a  writ  istued  to  Prattt  See  also  Com.  Dig.  Juttice  ofPeaeet  (A) ; 

0.  J.,  commanding  him  to  appear  per-  Bac.  Abr.  Id,  (B). 
aonally  in  K.  B.,   **  wheietoever,  &c." 

VOL.  !•  O  G 
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MoKFY       Kendal  and  Roe,  5  Mod-  84,  Comb.  3*3,  Salk.  847(0,  the 
«'•  Case  of  Secretary  TtumbaU:  held  incident  to  the  office  of 

v_-ll!^^!L_.  Secretaries  to  commit  (r).  So  Qu.  and  D^rbff,  Fortesc.  140(ii), 
and  the  King  and  Eatbury{w),  1733,  coram  Lord  Hard- 
tricke,  C.  J. ;  the  defendant  was  seized,  by  a  Secretary's  war- 
rant, with  his  papers:  Motion  to  be  discharged  with  his  pa- 

[  *558  ]  *pers:  Held,  tnat  he  could  not  be  discharged,  nor  his  papers 
restored  upon  motion.  See  Bamardiston  for  the  fact  only. 
From  1  Ed.  3,  to  2  Hen.  5,  the  magistrates  were  called  only 
wardens,  conservators,  and  commissioners  of  the  peace.  In 
Hen.  Sth's  time,  called  justices,  because  then  made  justiceB  of 
Oyer  and  Terminer.  Conservators  therefoi^  are  stul  kept  on 
foot,  and  the  modem  justices  have  half  their  authority  merely 
as  conservators.  Th^y  hold  Sessions  as  justices :  they  appre- 
hend merely  as  conservators;  Kelynge,  76;  ^  Roll.  Abr.  95, 
caption  of  indictment  need  not  call  them  jusHees.  It  is  reason- 
able, that  all  conservators  by  prescription,  as  the  Master  of  the 
Rolls  confessedly  is,  should  have  the  benefit  of  the  statutes  in 
question.  Stat.  ^  H.  6,  c.  4,  justices  6f  the  peace  shall  be  re- 
siant  in  their  shires, — except  lords  named  in  the  commissioii, 
and  the  justices  of  Westminster-Hall.  There  ar6  fherefbre 
some  justices  not  named  in  the  commission.  The  intention  of 
all  acts  of  Parliament  must  govern  their  interpretation:  Plowd. 
366;  Co.  Litt.  24b;  10  Rep.  101b;  Plowd.  147;  Plowd.  36; 
Bro.  Pari.  20;  Wentw.  Exec.  67;  Plummer  and  W^hcoie, 
T.  Jones,  62.  And  in  M<:k>r,  845,  Phelps  and  Winchcombe, 
though  a  deputy  constable  is  not  named  in  stat.  7  Jac*  1 ,  yet 
held  to  be  within  it. — 2d,  Whether  the  special  matter  is  a 
sufficient  justification,  exclusive  of  the  statute  24  Geo.  2. 
Objections  to  the  warrant  are:  1.  That  it  is  unoertam  as  to 
person:  2.  Unlimited  as  to  power.  It  is  no  objection  to 
the  legality  that  it  is  capable  of  being  abused.  It  is  a  pre- 
scriptive power.  It  has  constantly  been  used,  as  far  as  re- 
cords will  reach.  It  must  therefore  be  presumed  to  have  been 
always  used  beyond  the  time  of  memory.  No  jtidicatore 
can  subsist,  if  a  possibility  of  abuse,  and  of  a  time  when  it  did 
not  exist,  te  allowed  to  shake  it*  Usage  establishes  a  right: 
K.  and  Bewdleyy  1  Wms.  207;  India  Co.  and  Skinner,  Comb. 
342;  6  Mod.  179.  The  very  jurisdiction  of  the  Courts  at 
Westminster  depends  on  usage;  as  in  case  of  quo  minus,  ae 
etiams,  ejectments,  new  trials,  &c. — Similar  warrants  have  been 
brought  before  this  Court  for  a  century  past,  and  never  dis- 

(0  S.C,  1  Ld.  Raym.  65,  Holt,  144,      8  Mod.  177;  R.  v.  Desfmrd,  7  T.  R.  74t. 
Skin.  596,   12  Mod.  82,  IS  How.  St  Tr.      Per  Lord  Kemftm,  C.  J. :  «  Seoetuics  of 


1299.  State  are  allowed  the  power  of  ( 

(«)  S.  P.   HowePt  Ca.,   1  Leon.  70;     ment  in  order  to  biingoffbiidon  to  trial;' 


Helfford**  Ca.,  2  Leon.  175,  which  were  1  Bla.  Comtn.  338.    See  also 
oommitmenu  by  a  Secretary  of  State:  ▼.  Carringtmi,  2  Wils.   244;   Bmtick  ▼. 
but  in  both  cases  the  return  to  the  ha-  Carrington,  Id.  275,  890,  10  How.  St. 
heas  corjrtu  was  held  insoffldent  for  not  Tr.  1030,  1045. 
stating  the  cause  of  coiBmitinent;  Yaxie^t  («)  19  How.  St.  Tr.  1014,  n.  &C. 
Ca.,  Carth.  291,  Salk.  351,  Comb.  224,  {w)  7  O.  2,  W.  Kolynge,  161,  2  Bar- 
Skin.  369,  &  C;  A  ▼.  £rftiiry,*9  G.  1,  naiti.  293,  346. 
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allowed.    And  yet,  1  HaL  678,  it  is  incumbent  on  the  Court       Mombt 
*  to  disdkarge  pmons  brought  before  them  on  iUegal  warrants.  "• 

The  very  resomtion  of  the  House  of  Commons^  in  Sir  John  ^*''  ^ 
ElUafs  Case  {x)f  was,  that  such  warrants  were  a  breach  of  pri-  [  *  559  ] 
▼liege,  not  that  they  were  illegal.  As  to  the  ddzure  of  papers: 
that  must  be  allowed  in  many  cases,  and  this  as  strong  as  any. 
It  is  true,  no  person  can  be  compelled  to  produce  evidence 
against  himsetf ;  but  evidence  may  be  produced  from  a  man's 
adf.  The  officer  seizes  at  his  perfl:  if  aotbing  materid  is 
Ibund,  he  is  answerable  to  the  party;  otherwise  not:  there- 
Ibveno  danger  of  abuse.  Sd.  The  statute,  S4Geo,  2,  ifi  alone 
a  suffident  oar  to  this  action.  For  no  action  can  be  brought 
against  a  constabk  or  inferior  offieer,  unless  a  eopy  of  the  war- 
rant have  been  prewusiy  demanded^  and  the  name  of  the  ma- 
flisteate  be  jabed  in  the  action.  But  notf^hing  ol  this  sort  has 
men  done  m  the  present  caae. 

Ihmmi^far  de^sndant  in  error.  ^The  sole  questicm  is,  whe- 
liier  this  ease  is  within  die  statute  S4  Geo.  2;  for  tha^  inwlves 
Ae  ouestions  on  7  ft  SI  Jac.  1.    Consider,  1.  Whether  Lord 
Halimz  was  a  justice  of  peace :  S.  Whether  messengers  axe 
constables,  faeadboraiigbs,  &c. :  3.  Whether  the  present  action 
is  brought  for  any  thing  done  by  a  justice  of  peace.     1 .  Secre- 
taries of  State  are  not  justices,  strictly  taken.     I  allow,  they 
jnay  commit  for  high  treason  (y):  so  held  in  Kendal  and  Roe; 
^Unibdess  upon  ffood  reason,  though  what  that  reason  is,  does 
not  appear.     Tney  are  not  conservators  of  the  peace,  though 
of  similar  authority  in  case  of  hiffh  treason.     The  conservator- 
ship not  incident  to  the  office  of  secretary  or  privy  counsellor. 
What  powers  they  have,  already  established  by  law,  are  found- 
ed merely  in  prescription.     But  the  power  now  claimed  is 
not  pretended  to  be  older  than  the  revolution.    The  statute, 
S4  Geo.  2,  begins  with  officers  inferior  to  the  Secretaries  of 
State ;  tiierefore  cannot  extend  to  them.    In  the  King  and  Lox- 
denin),  an  appointment  of  five  overseers  was  held  ^to  be  bad,  [    ^560    } 
because  the  statute  be^pns  with  number  4,  and  proceeds  down- 
wards.   The  mischief  mtended  to  be  remedied  by  the  act  ap- 
peairs  in  the  preamble.    Not  a  word  of  secretaries  or  messen- 
gers there.     Not  in  the  contemplation  of  the  Legislature. 
4  Inst.  175,  m  margin,  held  that  statute,  7  Jac.  1,  does  not  ex- 
tend to  officers  not  named  in  the  act    2.  Messengers  are  not 
recognized  by  any  law  as  officers  for  the  execution  of  justices' 
warrants.    S.  This  warrant,  if  good,  is  to  apprehend  the  au- 
thor, printers,  and  publishers  of  the  North  Briton,  No.  45. 
The  plaintiff  is  confessedlv  neither.     The  probable  cause  of 
suspicion  alleged  is  founded  neither  on  fact  nor  law.   As  to  the 
Talidity  of  a  general  warrant  to  seize  authors,  &c  with  their 
papers,  it  cannot  be  supported  by  usage,  uidess  that  usage  is 
jreneral  to  all  magistrates,  and  not  confined  to  this  particular 

(x)  8  How.  St.  Tr.  293.  pl.7;  5.  C  2  Hawk.  P.  C.  c.  16,  i.  4, 

(y>  They  nay  oonmiit  fiir  treuon  ge-      17.    So  they  may  commit  ftr  trtattmablg 

neraUy,  JR.  v.  W^ndkom,  1  Stn.  3,  S.  C.     praetk9$i  &▼.  Detpard,  7  T.  B.  78lf. 

dted  Andr.  272 ;  Vhi.  Ahr.  Bail,  (H  a),         (tr)  Or  L^aMi,  I  Burr.  446. 

G  G2 
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MoicET        officer.    And  that  it  is  not  good  when  issued  by  a  common 
-  ••  justice  of  the  peace,  see  1  Hal.  P.  C.  580,  Justice  SwaUonfs 

-  '^'t  '  Case;  2  Hawk.  c.  13,  sect.  10;  1  Hal.  586.  Lord  Chief  Justice 
Sctogg8  8  genera]  warrants  were  made  a  ground  of  parliar 
mentary  impeachment. 

De  Grey,  SoHcitor-General,  in  his  reply,  cited  Sir  Richard 
Coxes  Case,  Vaugh.  111. 

Lord  Mansfield,  C.  J. — What  is  a  probable  cause  of 
suspicion,  and  what  is  a  reasonable  time  of  detainer,  are  matters 
of  fact  to  be  determined  by  a  jury.  The  question  of  law  on 
the  bill  of  exceptions  is,  whether,  supposing  both  these  facts, 
the  messenger  can  justify  taking  a  man  who  is  not  the  actual 
publisher  under  the  present  warrant,  and  can  give  the  special 
matter  in  evidence  upon  a  plea  of  Not  guilty.  The  priVileges 
given  to  justices,  by  the  statutes  relied  on,  are  only  given  them 
in  their  capacity  of  conservators  of  the  peace ;  not  as  Judges  of 
the  Court  of  record;  for  what  they  do  there  can  never  be  the 

[  *561  ]  ground  of  an  action  (a).  ♦The  questions  arising  out  of  this 
general  one  are  four. — 1st.  Whether  the  Secretary  of  State  is, 
virtute  officii^  a  conservator  of  the  peace.     On  this,  I  have  as 

iret  formed  no  ojpinion(6).  2d.  Whether  the  messenger  is  a 
egal  officer  to  execute  warrants.  This  is  consequential  to  the 
first.  3d.  Whether  the  fact  complained  of  was  done  in  obedi- 
ence to  the  warrant.  To  make  out  this  it  must  be  considered, 
whether  it  be  not  sufficient,  that  the  officer  have  strong  proba- 
ble evidence  of  the  identity  of  the  person  taken  up.  Conclusive 
evidence  is  not  to  be  expected ;  for  nothing  can  be  so  till  the 
trial.  On  this  question  further  light  may  be  thrown  upon  ano- 
ther  argument.  In  the  common  case  of  search  warrants  the 
words  are,  **  to  take  up  all  loose  and  disorderly  persons;**  not 
*^  such  as  arc  suspected  to  be  such."  Yet  if  a  good  ground  of 
suspicion  be  shewn,  it  has  always  been  held  a  sufficient  defence. 
So  the  words  of  the  writs  of  assistance  in  the  customs  and 
excise  are  equally  general;  yet  a  probable  suspicion  will  justify 
acting  under  them  [c).  4th.  ^Vhetner  the  warrant  itself  is  valid. 
I  will  lay  out  of  the  case  what  relates  to  the  papers  (d):  it  is 
not  before  us  in  this  cause.  As  to  the  rest,  1  nave  a  clear 
opinion  upon  the  point,  and  will  therefore  ease  the  further  ar- 
gument of  this  part  of  the  case.  I  ground  that  opinion  upon 
Uie  single  point  of  uncertainty  with  respect  to  the  person  s  not 
being  named  or  particularly  described. 

The  common  law  gives  authority  to  arrest  without  a  warrant 
in  many  cases,  as  where  the  offender  is  taken  with  the  mainour. 

(a)  8  Hawk.  P.  C.  c.  13,  s.  20;  Holrmfd     and  Com.  Dig.  Officer,  (E  8). 

V.  Breore,  2  B.  &  A.  473.  (c)   Samuel  ▼.  Payne,   1  Dong.  359; 

(b)  "  The  Secretary  of  State  u  no  con-  2  Hawk.  P.  C.  c.  13,  b.  11 ;  1  Hale  H.  P. 
servator,  nor  a  Justice  of  the  peace,  qud  C.  579,  ei  teq. ;  Com.  Dig.  Tmprisetmeni, 
Becretary,  within  the  words  or  equity  of  (H  6,  &c);  Bac  Abr.  CanttabU,  (D);  Vin. 
the  statute  24  G.  2,  admitting  him  (for  ar-  Abr.  Id.  (F).  See  also  Bottock  t.  Satm- 
guroent's  sake)  to  be  a  conservator ;"  per  dert,  pott,  912,  and  the  cases  there  referred 

•  Cur,,  2  Wils.  290 ;  see  also  Lord  Camden's     to. 
judgment,  S.  C.  19  How.  St.  Tr.  1045,  (d)  2  Wils.  891 ;   19  How.  S.  T.1063, 

where  the  character  and  authority  of  a      1074,  adfinem. 
Secretary  of  Sute  is  discussed  at  length ; 
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Acts  of  Parliament  often  give  it    But  it  is  not  contended  in        Mosit 
the  present  case,  that  the  common  law  gives  a  power  to  appre-        l,^ch- 

hend  without  a  warrant ;  nor  is  there  any  statute  that  relates  ^ ^ * 

to  it.  The  question  depends  therefore  on  the  general  law. 
And  I  am  of  opinion,  that  it  is  not  fit,  either  upon  reasons  of 
policy  or  sound  construction  of  law,  that,  where  a  man's  being 
confined  depends  on  an  information  given,  it  should  be  left  to 
the  officer  to  ascertain  the  person.  The  *  magistrate  alone  [  ^562  ] 
should  judge  of  the  ground  of  imspicion.  Lord  Hale  and  the 
other  cited  authorities  all  agree,  that  the  warrant  is  void.  How 
do  the  ordinary  magistrates,  who  are  conservators  of  the  peace, 
usually  act  in  such  cases?  It  id  not  contended  that  they  can 
issue  such  a  warrant.  If  the  Secretaries  act  m  that  capacity, 
the  law  must  be  the  same,  [unless  a  different  reason  can  be 
assigned.  It  is  said  that  usage  will  justify  it,  and  it  appears, 
that  the  same  form  subsisted  at  the  Revolution  and  has  been 
continued  ever  since.  Usage  has  great  weight,  but  will  not 
hold  against  clear  and  solid  principles  of  law,  unless  the  incon- 
venience of  overturning  it  would  be  of  very  ill  consequence  in- 
deed, as  was  the  case  in  the  King  and  Betodley.  But  where 
no  great  inconvenience  can  arise  in  respect  of  what  is  past,  and 
the  consequence  with  regard  to  futurity  may  be  venr  great, 
there  is  no  reliance  to  be  had  upon  such  an  usage.  Besides, 
usage  must  be  general  and  allowed; — usitata  et  approbata. — 
But  this  has  been  an  usage  of  only  one  office  and  officer  against 
the  practice  of  all  other  conservators  of  the  peace.  The  form 
of  the  warrant  probablv  took  its  rise  from  a  law  (for  licensing 
the  press) (^),  wnich  is  law  no  more:  it  arose  from  a  law,  which 
is  now  expired.  At  the  expiration  of  that  law  the  form  of 
office  was  not  varied,  and  so  the  warrant  has  continued  to  this 
day.  The  argument  drawn  from  holding  persons  to  baQ  in  this 
Court,  which  have  been  apprehended  upon  such  warrants,  is 
of  no  validity;  because,  wherever  bail  is  offered  and  accepted, 
the  Court  never  looks  upon  the  warrant,  and  it  would  be  idle 
in  such  a  case  to  take  exceptions  to  the  warrant,  because  the 
party  might  be  arrested  de  novo.  But  usage,  though  it  will 
not  change  the  law,  is  yet  conclusive  evidence  in  favour  of  the 
magistrate  who  grants  such  a  warrant,  if  accused  of  malice  or 
partiality  merely  from  the  illegality  of  the  warrant. 

WiLMOT,  J. — I  have  not  the  least  doubt,  nor  ever  had,  that 
these  warrants  are  illegal  and  void. 

Yates,  J.— So  totallv  bad,  that  an  usa^e,  even  from  the 
foundation  of  Rome  itself,  would  not  make  them  good. 

Aston,  J. — I  am  of  the  same  opinion,  that  this  is  a  void  and 
iUegal  warrant  (y*). 

♦In  the  next  Term,  Yorke,  Attomey-General,  was  to  have  [    #565    ] 
argued  for  the  plaintiff  in  error,  but  cleclined  it,  as  not  being  og^^a,  amftp 
able  to  get  over  the  objection,  that  the  defendants  in  error  log  •  wrong per^ 

(«)  13  &  14  C.  2,  c  33,  in  the  Appendix  ▼.  Cartmgtom,  Id.  875,  19  H.  S.  T.  1030, 

to  Ruffhead's  Statutes,  voL  IX,  p.  100.  and  a  note  at  the  end  of  that  caae,  Id.  1074; 

(/)  See  also  Lord  Camden's  Judgment  Wiike$  ▼.  ffood,  Id.  1154}  Uflt,  1. 
io  Huekle  v.  Moiwy,  2  WUb.205;  Emiek 


MD,  not  justi- 
fiable by  Stat 
24  Geo.  2. 
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were  not  the  authors,  printers,  or  pablishers  of  the  UbeL  And 
he  mentioned  a  case  before  Lord  Mansfield,  at  the  Norfolk 
Assizes,  1761,  where  an  officer,  executing  a  warrant  of  a  justace 
of  Norfolk  at  large  in  the  county  of  the  city  of  Norwich,  was 
held  not  to  be  jiutifiable  under  tile  stat.  Si  Geo.  2.  And  the 
Case  of  Dawson  and  derk,  at  the  Middlesex  Sittings,  where^ 
under  a  warrant  to  take  up  loose  and  disorderly  persons,  the 
constable  took  up  a  woman  of  character;  and  held' that  he 
could  not  justify.  * 

Lord  Mansfield,  C.  J.— The  act  of  S4  Geo.  ft  (g)  was 
meant  to  make  the  justice  liable  instead  of  the  officer.  Wheret 
therefore,  the  officer  makes  such  a  mistake,  as  will  not  make 
the  justice  liable,  the  officer  cannot  be  excused.  The  Case  of 
Dawson  and  Clerk  seems  to  conclude  fully  to  the  present  case. 
This  is  a  warrant  to  take  up  the  authors,  printers,  and  pub- 
lishers; and  the  messengers  have  taken  up  persons  who  &U 
tmder  none  of  those  descriptions  (A). 

Judgment  was  affirmed. 


IS.  S{  imi€,566,n,{q). 
(h)  So  where  a  constable  executes  a 
warrant  out  of  his  hundred,  which  is  not 
duccted  to  him  hy  name,  but  to  "  all  offi* 
oen  of  the  peace  within  the  county,"  be  is 
out  of  the  protection  of  the  statute;  BkU- 
eher  v.  Kemp,l  H.  Bla.  15,  n.  (a) :  see  also 
PntHdgey.WoddmoH,  lB.ftC.12,8D.ftR. 
4S.    So  if  it  be  directed  to  the  consubles 

of ,  in  a  county  where  the  magistrate 

has  jurisdiction,  and  they  execute  it  out  of 
the  county,  they  are  not  protected;  inas- 
much as  it  is  directed  to  be  executed  with- 
in his  Jurisdiction:  but  if  he  had  directed 
it  to  be  executed  out  of  ids  Jurisdiction,  they 
would  bate  been  protected  by  it;  Mittom 
▼•  GfrsM,  S  Bast,  SSI;  see  also  /Met  v. 
Fmghm,  Id.  445.  So  if  ollloers  exceed  the 
authority  given  them  byawanant,  as  if  in 
execudng  a  distress  for  a  poor's  rate  they 
hfeak  and  enter  a  dweUin^-honse,  ftc., 
they  are  trespassers  ab  initi,  and  do  not 
come  within  the  protection  of  the  statute : 
Lord  EOenbonughf  C.  J.—"  The  case  of 
Moneff  ▼.  Leaek  decides,  that  the  defend* 
ant,  in  order  to  avail  hunself  of  the  objec- 
tion upon  the  statute,  must  shew  that  he 
acted  in  obedience  to  the  warrant  In  that 
case  the  officers  apprehended  a  diifeicttt 
person  from  that  described  in  the  warrant, 
and  therefore  not  in  obedience  to  the  war- 
rant; and  Mr.  Torki,  the  then  Attorney- 
General,  who  was  to  have  argued  on  be- 
half of  the  officers,  gave  up  'the  point  upon 
the  second  argument,  as  being  too  great  a 
difficulty  Ibr  him  to  encounter.    Tbit  was 


a  case  of  mMch  pnbHc  intewst,  and  waa 
decided  upon  great  deHberatloa,  and  the 
matter  was  upon  the  record;"  Bettr.  Oak^ 
%,  2  M.  ft  S.  S59.  If  a  coosCsble  nader 
a  warrant  to  take  the  goods  at  A*,  take 
the  goods  of  B.,  believing  them  to  bdoog 
to  A.,  he  is  protected  by  the  8th  secdon  of 
the  statute,  which  requires  te  adkm  to  be 
brought  wichin  six  calendar  months :  that 
was  distinguished  from  the  foregoing  cases, 
on  the  ground  that  the  objects  of  the  Sdi 
and  8th  sections  are  diffierent;  PaHtmr, 
mWiMM,  sn.&A.8S0.  Butifaacen 
act  in  obedienoe  to  the  warrant  of  a  mag^ 
trate,  whether  it  be  legal  ornoC,  they  oobbo 
withhi  tike  6th  section  of  the  statnte :  if  it 
be  lo  seise  *'  stolen  s^gor,"  and  they  seiaa 
migm-  which  turns  out  aftsrwards  not  to 
have  been  stolen,  and  other  articles  not 
mentioned  in  the  warrant,  tfaoa^  diey 
have  veibal  directioiis  Ikom  the  nui^tiaie 
to  sebe  the  latter,  the  wanant  pratods 
them  as  to  the  si^gar,  but  not  as  to  the 
other  articles;  IVios  v.  ifcsso^ger,  2  Boa. 
ftp.  158,  <  Bsp.  9S.  Yet  whesa  cott- 
staUes,  under  a  wanant  to  seise  Hack 
cloth,  took  doth  of  oner  colMTt,  they  were 
held  to  be  protected  by  sectioa  S  of  the 
statute;  Smiik  v.  fFittsftlrv,  8  Brod.  ft 
B.  619;  (see  Porlsa  v.  WiiUmu,  sasprs); 
see  also  Theobald  v.  Crickmore,  I  B.  ft  A. 
227.  A  churchwarden  taking  a  dlstrett 
under  a  warrant  is  widilii  die  etatate; 
Harper  v.  Carr,  7  T.  R.  27S|  see  also  JMif- 
fv.  (k^ffimtpeeit  18S0. 
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RicoRD  f .  Bettenham. 

,  S.C.  3  Burr.  1734. 

Action  on  the  case  against  the  master  of  the  ship  Syren,  Ramom  biib 
pn  a  ransom  bill,  given  by  the  defendant  to  the  plaintiff,  who,  JJ^^gnem"" 
in  the  late  French  war,  was  captain  of  the  Badine  privateer,  to  th^rth7ho*- 
ransom  the  said  ship,  then  taken  by  the  said  privateer.     On  tage  given  with 
non  assumpsit  plead!ed,  and  the  trial  of  the  issue  at  Guildhall,  **J2!n^***  *" 
the  following  special  facts  were  stilted  for  the  opinion  of  the  [^Trach  inib 
Court,  subject  to  which,  the  jury  found  a  verdict  for  the  plain-  now  void  by  22 
tiff,  236/.     "  That  the  Syren  was  taken  by  the  Badine  four  G.s,c.25.] 
leagues  off  Cape  Negrillo,  24th  August,  1762 :  That  the  plain- 
tiff was  a  natural  born  sulnect  of  the  French  King,  and  was 
commis^sioned  by  him,  ana  that  the  defendant  was  a  natural  [    ^564    ] 
bom  subject  of  Great  Britain,  and  the  Syren  the  property  of 
his  owners  being  British  subjects.     That  at  the  capture,  Jo- 
seph Bell,  the  defendant's  mate,  was  given  as  a  hostage;  and 
the  plaintiff,  the  defendant,  and  the  said  Bell,  gave  ana  signed 
the  ransom  bill,  24th  of  August,  1762:  which  ransom  bill  pur- 
ported, '  That  the  ship  (then  going  to  take  in  her  cargo  at  Lucca 
'  Martha  Brea),  and  ner  captain,  were  ransomed  for  3(X)  pb- 

*  toles,  and  had  a  month's  time  to  repair  to  her  destined  port; 

*  and  the  defendant  obliged  himself  and  owners  to  pay  the  said 

*  sum  within  two  months  after  date ;  and  gave  his  said  mate 

*  for  hostage,  whom  he  agreed  to  maintain  till  the  day  of  pay- 

*  ment.'  That  the  value  of  300  pistoles  was  236/.,  and  that  the 
S^n  was  of  greater  value.  That  Joseph  Bell,  the  hostage, 
died  in  prison,  at  Port  au  Prince,  12th  October,  1762.  That 
the  Syren,  after  said  ransom,  arrived  at  her  destined  port  of 
Lucca  Martha  Brea.  That  at  the  time  of  the  capture,  and  till 
3d  November,  1762,  there  was  actual  war  between  Great  Bri- 
tain and  France." 

C/iambers,  for  the  plaintiff,  argued,  that  unless  some  special 
reason  be  assigned  to  the  contrary,  the  Court  will  compel  the 
execution  of  this  contract.  Both  parties  are  able  to  contract. 
No  doubt,  but  the  property  of  the  ship  was  then  in  the  captpr. 
Nq  doubt,  but  the  captain  might  bind  his  owners.  Besides, 
this  action  is  brought  personally  against  himself.  The  duress 
of  imprisonment  will  not  avoid  the  act.  Imprisonment  is  law- 
fill  in  time  of  war.  It  saves  the  life  of  the  vanquished.  And 
all  compacts  are  more  sacred  in  time  of  war  than  even  in  time 
of  peace.  Jura  belli  conservanday  is  the  maxim  of  Lord  Coke. 
There  is  no  pretence  of  force  or  ill  usage,  after  the  capture. 
What  then  are  the  special  reasons  which  may  except  this  case 
out  of  the  general  rule.  They  can  only  be — 1.  A  supposed 
want  of  jurisdiction  in  this  Court  to  try  the  cause;  2.  The  alien- 
ace  of  the  plaintiff;  or,  3.  The  death  of  the  hostage.—*  1 .  Want  [  •  565  ; 
of  jurisdiction,  if  true,  ought  to  have  been  pleaded  in  abate- 
ment. Cvery  thing  is  presumed  to  be  within  the  jurisdiction 
of  the  King's  superior  Courts,  till  the  contrary  appears.  An 
imparlance,  though  special,  affirms  the  jurisdiction;  i ear-Book 
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RicoRD       ^  Hen.  6;  Bro.  Jurisd.  88;  PriTOege,  15;  Contfamanoe,  70; 
p.  except  in  the  case  of  some  Yery  special  imparlaiices ;  Haidr. 

BETTEifPAM.  365;  Lutw.  46  (i).  In  all  transitory  actions,  the  Courts  at 
Westminster  shall  have  jurisdiction  by  suppodng  the  place 
"where,**  to  be  within  their  reach:  4Inst.  134;  Carth.  11,  S54; 
4  Inst.  213.  This  contract  is  laid  in  the  declaration  to  be  made 
in  the  parish  of  St.  Mary  le  Bone,  &c.  (i). — 2,  As  to  the  alien- 
age. That  not  of  course  an  ol^ection:  an  afien  friend  may 
have  a  personal  action:  an  alien  enemy  may  sue  as  executor; 
may  have  a  safe  conduct,  &c.  Salk.  46;  Mor.  431.  Allowing 
that  all  civil  and  commercial  contracts  in  time  of  war  are  bad, 
yet  the  present  contract  arises  from  no  unconstitutional  amity, 
but  can  only  take  place  between  declared  enemies.  He  that 
may  redeem  his  life  by  money,  may  redeem  it  1^  a  contract. 
And  though  the  war  is  now  over,  yet  an  alien,  by  becoming  a 
friend,  does  not  lose  what  he  was  entitled  to  as  an  enen^. — 
3.  The  hostage  was  only  a  collateral  security.  The  body  of 
the  hosta^  is  of  no  use.  His  relation  to  tfie  vanqiiished  is  the 
ground  of  the  confidence  reposed.  He  is  not  aphysical  equi- 
valent, but  a  moral  security  for  the  ransom.  The  debt  is  not 
annihilated  by  the  loss  of  the  security ;  Yelv.  179 ;  S  Stra.  919; 
Salk.  522;  Ff.  20,  5,  9. 

Dunning,  for  the  defendant. — ^This  is  an  action  of  the  first  im- 
pression in  this  or  any  other  country.  It  was  once  attempted 
in  France,  and  that  attempt  repelled.  As  it  never  has  been 
brought  before^  and  vet  the  case  must  often  happen,  there  is 
strong  presumption  that  it  will  not  hold.  The  expedience  or 
reason  of  the  thing  would  be  proper  arguments  to  the  Legis- 
lature, not  to  this  Court :  because  the  liCgislature  would  not 

r  #  5g5  ]  interpdse,  without  ^securing  a  reciprocity  to  our  own  subjects ; 
which  the  Court  cannot  do.  I  waive  the  point  of  jurisdictiom 
(which  the  owners,  on  the  opinion  of  some  ctviUans,  had  greatly 
relied  upon  J,  and  of  duress.  There  was  no  duress,  but  what 
must  necessarily  be  in  such  cases.  But  I  insist,  1st — That  no 
action  can  be  maintained  on  such  a  contract,  if  the  hostage  be 
laid  out  of  the  case.  Subjects  of  different  states  are  incapable 
of  contracting  in  time  of  war,  or  of  suing  for  breach  of  such 
contracts.  I  do  not  mean  the  mere  alienage.  That  is  no  ob- 
jection in  a  personal  action ;  at  least,  must  be  pleaded  in  abate- 
ment. But  this  is  a  radical  defect  in  the  parties,  on  account  of 
their  condition  as  enemies.  It  might  have  been  pleaded  in 
bar ;  but  not  necessary  to  be  so  pleaded,  because  it  appears  on 
the  face  of  the  declaration  (/).  They  are  incapable  of  contract- 
ing or  suing  at  the  making  and  at  the  breach  of  the  contract. 
And  if  the  cause  of  action  does  not  arise  at  the  period  of  the 
breach,  it  is  impossible  to  say  when  it  arises.  A  personal  ac- 
tion once  suspended  is  gone  for  ever.     Alien  enemy  is  plead- 

(I)  A4  to  imparlances,  see  Bretetter  ▼.  Robinum  ▼.  Blwtd,  orIs,  258. 

C^tptr,  anU,  51 ;  Grant  ▼.  Lord  Sandet,  (I)  See  Bristaw  y.  Tower$f  S  T.  R.  35 ; 

poit,  1094.  Com.  Dig.  AUin  (C  5,  6,  7} ;  Bac.  Abr.  li. 

(k)  See  Lord  Man^l^t  judgment  in  (D);  Vin.  Abr.  Id,  (O). 
Motiyn  v.  Fahrigatt   1  Cowp.  ]70«  and 
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able  in  bar(m)y  and  condudes  to  the  action,  not  meiely  to  the       Ricou) 
writ;  Co.  Litt.  lS9b.     Tis  true  he  adds,  ikmee  terra fuerit    ^     *- 
communis :  but  the  first  opinion  is  supported  by  authority,  the  "°^  '« 

latter  not:  19  Edw.  4,  6,  pi.  4  &  6;  Bro.  Demxen  and  AUen^ 
20;  Comb.  394;  Carter,  191;  Cro.  Eliz.  14«.  We  do  not 
dispute,  but  that  a  ransom  is  both  lawful  and  prudent  The 
question  is,  how  it  is  to  be  secured?  Certainly  not  by  con- 
tract, because  the  parties  are  incapable  of  contracting.  This 
accounts  for  the  practice  of  taking  hostages.  The  hostage  is 
the  only  security.  Therefore  sons,  brothers,  &c.  are  usually 
taken. — S.  If  the  hostage  be  the  only  security,  then  it  is  released 
by  his  death.  The  paper  writing  only  specifies,  upon  what 
terms  the  hostage  is  taken  and  may  be  detained.  The  hos- 
tage subscribes  the  paper;  but  certainly  enters  into  no  con- 
tract to  pay  the  money.  He  had  an  interest  in  declaring  the 
purpose  of  the  instrument.  In  this  case  duress  may  have 
some  weight,  so  as  not  to  lay  too  great  a  stress  upon  the 
*form  of  the  contract.  The  instrument  does  not  imply  a  bind-  [  *567  ] 
ing  contract  upon  each  other:  If  so,  the  delivery  of  an  hostage 
is  unnecessary.  No  body  ever  yet  dreamt  of  resorting  to  anv 
other  security.  I  have  looked  into  Grotius  and  Puflfendorn : 
they  sometimes  sav^  that  the  hostage  is  the  substantive,  some- 
times the  collateral  security :  they  do  not  accurately  distinguish. 
MoUoy.  1.  1,  c.  8,  8.  7,  is  express,  that  if  hostages  are  given, 
he  that  gives  them  is  free  from  his  fiuth,  &c  No  authority  to 
contradict  this  on  the  other  side.  And  should  a  remedy  be 
given  to  foreigners  here,  it  would  be  on  very  unequal  terms; 
since  otfier  nations  wiU  not  allow  it  to  us. 

Chambers  in  reply. — Les  couivms  de  la  mer — ^ransom  biDs 
drawn  by  the  captain  shall  be  accepted  by  the  owner.  So  the 
ordinances  of  Louis  XIV.  Zouch,  de  jure  and  judicio  feciali, 
p.  S,  c.  54;  Grotius,  1.  S. 

In  the  declaration  the  jcapiure  only  is  declared  to  be  in  time 
of  war,  not  the  eaniracL  The  fiction  of  locality  will  also  pro- 
tect it.  After  peace,  the  enemy  may  sue.  An  outlaw  cannot 
sue  till  after  reversal,  but  then  he  may.  So  of  Popish  recusants 
when  reconciled.  Case  in  Chancery;  bill  for  account  by  an 
alien  enemy:  The  defendant  pleaded  alienage:  Lord  Cnan- 
cellor  over-ruled  the  plea.  (Q«.  by  Aston,  J. — Whether  he 
was  not  resident? — ^by  Mansfield,  C.  J. — That  was  to  get  rid 
of  an  un&vourable  plea,  which  a  Court  of  equity  always  leans 
against.  If  ju^t,  he  might  have  the  advantage  afi«r  answer)* 
Suppose  the  plaintiff  had  married  an  English  wife  in  time  of 
war,  could  he  not  now  have  recovered  her  fortune  ?  Barbeyrac, 
in  his  commentary,  has  cleared  Grotius  from  the  imputation  of 
inconsistency. 

^Dunning,  in  answer  to  the  citation  from  the  Cautums  de  la  [    *568    ] 

(m)  Brandon  ▼.  Netbittf  6  T.  R.  23 ;  Cot-  be  muntained,  the  acdoo  wai  not  brought 

seres  ▼.  JBeli,  8  T.  R.  166.     In  the  former  until  peace  was  restored,  which  got  rid  of 

case,  Lord  Kenyan  obserred,  that  though  it  the  oljection :  but  as  to  this  point  see  fW- 

was  held  in  Rieordr.  Betienham,  that  the  tadoy.  Rogers,  3  Bos.&  P.  197;   WUUson 

action  by  an  enemy  on  a  ransom  bill  might  v.  Ptrtteson,  7  Taunt  439,  1  B.  Mo.  133. 


568  TRINITY  TEBM,  i  OBO.  lU.  IL  B. 

lUcoRD       mer^  aDowed,  that  the  owner  ought  to  redeem  the  hostage. 
Bbttbitbaic    '^^^  question  is  merely  between  the  owner,  the  mast^,  and 
^       y       /  the  hostage;  between  whom»  and  whom  only,  we  aUow  a  con* 
tract  to  subsist. 

Lord  Mansfield,  C.  J. — ^There  is  no  doubt,  but  the  master 
has  a  power  to  contract,  so  as  to  bind  his  owners  (n).  These 
ransom  bills  seem  equally  for  the  benefit  of  the  captors,  who 
are  thereby  enabled  to  pursue  and  take  other  ships,  and  of  the 
▼anquished,  who  are  thereby  released  at  half  value.  But  if  it 
be  true,  that  no  action  of  this  sort  is  allowed  in  other  countries, 
it  deserves  to  be  well  considered  before  we  establish  ihe  prece- 
dent   Otherwise  upon  principles  I  have  no  doubt. 

Blaeksianes  who  was  retained  for  a  second  argument  for  the 
defendant  (against  Norian,  Attorney-General,  for  the  plaintiff,) 
thereupon  offered  to  make  enquiry  in  the  next  vacation  into 
the  practice  of  France  and  Holland.  Lord  Mansfikld. — Let 
it  therefore  stand  over  upon  the  single  point  of  that  enquiry. 
Afterwards,  in  Michaelmas  Term,  jSlaemane  acquainted  the 
Court,  that  he  had  stated  the  case  to  M»  Meermao,  Pension- 
ary of  Rotterdam,  and  M.  de  Beaumont,  Avocat  du  Parlement 
de  Paris:  That  the  former  had  informed  him,  that  the  case  had  ' 
never  happened  in  their  courts ;  but  that  he  and  all  the  lawyen 
of  that  country,  whom  he  had  consulted,  were  of  opinion,  thai 
such  an  action  would  be  sustained  in  their  courts;  That  M.  de 
Beaumont  (to  whom  the  case  was  stated  as  between  an  EngUiAi<^ 
man  and  a  Spaniard)  was  entirely  of  the  same  opinion ;  and  add^ 
ed,  that  the  very  case  had  a  few  years  before  been  decided  in 
the  Parliament  of  Normandy  in  favour  of  the  captors,  under 
which  the  jparties  acquiesced. 
[  ^  569  ]  *  Lord  M  amsfibld,  C.  J.-^I  imadned  the  enquiry  would  turn 
out  as  it  has  done.  Ransom  biDs  are  to  be  encoufstfed,  as 
lessening  the  horrors  of  war.  Justice  ought  in  time  of  war  to 
be  admimstered  to  foreigners  in  our  Courts  in  the  roost  exten- 
sive and  liberal  manner,  because  the  Crown  cannot  b»^  inter* 
posei  as  it  can  in  absolute  monarchies,  to  compel  the  subjest 
to  do  justice,  m  an  extrajudicial  manner. 

PoHea  to  the  plaintiff  (o). 

(«)  TUa  obttrvatioo  is  aot  applicablt,  on  error  in  |hc  Bzcfatqiier  CkaariMr^  wlMtt 

tar  htre  tbt  actioa  wm  •gtHott  the  moiiBr.  t^  Cowrt  ummiBomly  d«tonmiwd,  tfait 

A  promiie  by  •  captain  of  a  ship  on  bebalf  an  alien  enemy  could  not,  by  the  munid- 

of  his  owners,  when  tht  ship  was  taiLen,  to  pal  law  of  this  country,  sue  for  the  reoo- 

pay  monthly  wages  to  one  of  the  sailors,  in  very  of  a  right  claimed  to  be  aoqoiied  by 

order  to  indiiee  him  to  become  a  hostage,  him  in  actual  war;  Ibid.   And  Ld.  jikmf 

is  binding  on  the  owners,  although  they  Uy,  in  Furiado  ▼.  Bogers^  S  Boa.  &  P.  200, 

abandon  the  ship  and  cargo  (BuUer,  J.,  observed,  that  no  action  was  ever  uain- 

diumt.);  Yaiet  v.  Htdi,  1  T.R.  73,  where  '  tained  upon  a  ransom  bill  in  a  eonxt  of 

the  subject  of  ransom  bills  is  discussed.  So  common  law  until  the  case  of  Stetrd  v. 

the  owners  are  liable  for  necessary  sup-  BettenhoMf  and  that  he  had  the  authority 

pUes  fiimished  or  repahrs  done  by  the  mas-  of  Sir  W.  Scott  for  saying,  that  in  the  Ad- 


tor's  order;  H^ebtterr,Seekamp,AB,9tA»  miralty  Court  the  suit  was  always! 

352.  by  the  hostage.    But  now  all  questions  on 

(o)  There  were  similar  dedsions  in  the  the  law  of  ransoms  are  pat  an  end  to  br 

cases  of  Conm  v.  Blatkbunu,  2  Dou^  640,  22  G.  3,  c  25,  which  enacts  (s.  1}  that  it 

and  Jnthem  v.  Fidur,  Id.  649,  n.:  but  in  shall  not  be  lawful  for  hu  Miyesty's  sub- 

the  latter  case,  the  judgment  was  reversed  Jects  to  ransom  or  to  enter  into  any  agree- 
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nent  for  immomiog  ady  reauX  or  goods  shall  be  Toidinkwy  and  oCnodBBCt  what*         Bi00E9 

captured  by  the  enemy:  and  (s.  9)  that  an  loever:  which  act  is  perpctoaL    Stmilar  v, 

contracts  and  agrpements,  which  shall  be  enactments  are  contafaied  in  S8  G.  S,  c.  66,     Bbttbnham. 

entered  Into,  and  aUhillSiBoCea,  and  other  &  37,  and  4S  O.  S,  c.  166,  su  S8,  hot  diey    ^  y ' 

securities,  which  shall  be  gi?en  by  any  per-  eipiied  with  the  late  war.  See  Pantm  ▼. 

son  or  persons  for  ransom  of  any  such  ship  Scoit^  %  Taunt  668 ;  WtUb  ▼.  Broektf  S 

or  vessel,  or  of  any  merdiandise  or  goods  Taunt  6. 
on  board  the  same,  oootnury  to  that  aet» 
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BULBROKE  V.  GbODERB. 
&  a  3  Burr.  1768. 

Action  of  treapa«  for  cutting  his  nettf  and  takii^  his  fish.  Water-bailiff 
Defendant  justifies  as  water-bailiff  of  the  Thames,  under  the  !^?^*'^ 
Kinff's  letters  patent,  and  that  the  phuntiff  was  fishing  with  un-  H^sST*  " 
kw&l  nets,  contrary  to  the  statute  1  Elix.  c.  17. 

Lord  Mansfikld,  C.  J. — ^The  offenee  is  committed  con- 
trary to  a  penal  act  of  Parliament.  The  punbhment  must  fol- 
low the  method  which  the  act  prescribes. 

*  WiJUMOT,  J.— It  was  argued  for  the  defendant,  that  this  [    *570    ] 
was  a  nusance,  and  therefore  he  might  abate  it    But  I  think  ^^^^  ^* 
a  violation  of  a  public  penal  statute  is  not  a  nusance,  but  an  ^qmmI"^ 
offence  of  a'difierent  species. 

Yates,  J. — ^The  remedies  of  distress  for  damage  feasant  and 
abatement  of  nusances,  are  for  prirate  ii^uries.  This  is  made 
a  public  crime.  The  act  gires  no  power  to  seise  fish  or  to  eut 
nets.  A  new  judicature  for  this  offence  is  created  by  the  sta- 
tute.   The  water-bailiff  has  no  jurisdiction  at  alL 

Aston,  J.,  of  the  same  opinion. 

Judgment  for  the  plaindff. 


La  Vie  and  Another,  Assi^ees,  v.  PhHiIPS  and  Another, 

Assignees. 

A  C  3  Burr.  1776. 

Trover  for  five  fims:  Verdict  for  the  phuntifis,  subject  to  a  wife,  being  a 
this  special  case.    13th  March,  1764,  a  oomnussion  of  bank*  f^^?^,^ 
ruptcy  issued  against  John  Cox,  and  assignment  was  made  the  ^"^tuL^ 
same  day;  and,  on  S6th  Ajpril,  1764,  another  commisrion  is*  ofbankruptcy, 
sued  against  Jane  Cox  Ub  wife,  who  was  a  milliner.    That,  by  •^  ^jf"^ 
the  custom  of  London,  as  stated  in  the  lAber  oHnis,  *^  where  a  fn^^^^^M^^ 
'^  feme  covert  useth  any  craft  in  the  city  on  her  sc^  account,  the  aaaigiieefl  of 
*^  whereof  the  husband  meddleth  nothing,  such  a  woman  shall  ^«  hiubandi 
"  be  charged  as  a  feme  sole  concerning  erery  thmg  that  touch-  |he  priJr^k- 
"  eth  her  said  craft;  and  if  the  husband  and  wife  shall  be  im-  ruptcy. 
''  pleaded  in  such  a  case,  the  wife  shall  plead  as  a  feme  sole  in 
"  a  Court  of  record*  and  shall  have  her  law  and  other  advan- 
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La  Vie  "  tages  by  way  of  plea,  as  a  feme  sole;  and  if  she  is  condemnedy 
*^-  "  she  shfiul  be  committed  to  prison  until  she  has  made  satisfac- 

'"'''•  ^  "  tion,  and  the  husband  and  his  goods  shall  not  be  charged  or 
"  impeached.*'  That,  in  this  case,  Jane  Cox  the  wife  was  a 
sole  trader,  and  carried  on  a  separate  trade  in  the  city  of  Lon- 
don: That  the  fans  in  question  were  part  of  the  effects  of  her 
sole  trade;  and  that  the  assignees  of  the  husband's  commission 
seized  them  the  day  the  commission  issued,  and  the  assignment 
made. 

[  ♦STl  ]  ^Effre,  Recorder  of  London,  for  the  plaintiff,  argued, — 
1.  That  the  assignees  of  the  husband  had  no  right  to  take 
these  goods,  in  prejudice  of  the  creditors  of  the  wife.  2.  That 
a  commission  of  bankruptcy  may,  under  the  custom,  issue 
against  a  feme  covert.  1.  At  common  law  the  state  of  co- 
verture carried  with  it  many  disabiUties,  and  many  consequen- 
tial privileges.  It  is  a  general  rule,  that  a  wife  can*t  contact  (a); 
but  m  case  of  necessaries  she  may :  she  may  convey  by  fine  {b) ; 
and  the  Queen  consort  may  sue  and  be  sued,  take  and  dispose, 
&c.  The  same  kind  of  politic  capacity  in  this  custom  for  Lon- 
don wives,  if  they  carry  on  the  trade  on  their  sole  account; 
Langham  and  Bowen^  Hetl.  9,  Littlet.  31,  Cro»  Car.  68.  A 
wife  may  plead  as  a  feme  sole.  Strange,  if  the  interest  to  the 
husband  could  be  affected  where  he  is  not  called  upon  to  de« 
fend  it:  therefore  clear,  that  he  has  no  interest  The  wife  is 
alone  responsible:  because  it  is  her  interest  only,  and  not  the 
interest  of  the  husband.  Not  much  Ught  to  be  thrown  upon 
this  case  firom  authorities.  But  there  is,  M .  29  H.  6,  Eppmgs 
and  Harding^  cited  Cro.  Car.  68,  in  marg.  The  inference  firom 
this  case  is,  that  as  the  parties  went  to  issue,  '*  whether  the 
wife  was  a  feme  sole  merchant  or  no,"  it  proves,  that,  if  die 
fact  was  so,  it  was  allowed  to  be  a  good  custom.  So,  SI  Hen.  7, 
it  appears  firom  the  argument  of  Palmes y  that  it  was  the  idea  of 
the  tunes,  that  a  wife  may  be  a  sole  merchant.  I  allow,  that  if 
the  husband  will  intermeddle,  the  wife  would  not  be  a  sole 
trader  in  any 'fixture  dealings;  but  insist,  that  his  intermeddling 
without  her  consent  shall  not  deprive  her  of  her  substance  be- 
fore acquired.  Juxon  and  Juxon^  1  Atk.  ^8;  a  husband  is 
not  permitted  in  equity  to  deprive  the  wife  of  her  sole  earnings 
or  savings.  {Sed  per  Ctir.— Atkyns  must  not  be  cited  as  au- 
thority). No  intermeddling  of  the  husband  can  deprive  the 
wife's  creditors  of  their  remedy  against  the  wife,  nor  unite  the 
wife's  property  to  the  husband's.  If  the  husband  has  any  in- 
terest, it  IS  only  a  remote  possibility  in  the  surplus  after  pay- 

[  ^S12  ]  ment  of  the  wife'^  debts.  *The  seizing  of  the  goods  in  die 
present  case  can  be  justified  on  no  other  principle,  but  denying 
the  custom;  or  by  maintaining,  that  the  husband  has  a  pro- 
perty in  the  goods  of  the  wife.  2.  The  only  question  left  is  as 
.  to  tne  right  of  the  plaintiffs  under  the  wife's  commission  of 

(a)  See  HaU^t  ▼.  Baddeley,  pott,  1079;  Lean  v.  SditUz,  poti^  1195. 
^  (b)  Ann  Moreau*s  Ca.,  poit,  1S05. 
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bankruptcy:  and  as  to  that,  if  the  wife  has  a  separate  property,       La  Vie 
it  follows  that  it  must  be  liable  to  the  remedy  of  her  separate  ^' 

creditors.  hilim.  ^ 

Dunning,  for  defendants. — I  dispute  not  the  validity  of  the 
custom.  The  question  is  only  on  the  import  and  extent  of  it, 
which  is  equally  new  and  important.  Husbands  in  London 
have  every  marital  right,  unless  restrained  by  the  custom.  One 
general  marital  right  is,  that  the  goods  of  the  wife  are  the  pro- 
perty of  the  husband.  This  custom  does  not  abridge  it,  but 
only  giyes  him  a  peculiar  privilege  to  be  exempt  from  the  con- 
tracts of  the  wife.  The  property  remains  in  the  husband  as 
fully  as  at  common  law,  except  that  it  is  liable  to  the  sole  debts 
of  the  wife.  It  is  convenient  to  trade,  that  the  wife  should 
sue  and  be  sued;  but  no  reason,  that  (subject  to  this  control) 
the  husband  should  not  have  the  ultimate  property.  It  is  dif- 
ficult to  shew,  why,  if  the  husband  has  any  interest  in  the  sub- 
ject, it  should  not  be  liable  to  his  debts.  Customs  are  stricti 
juris:  if  thev  have  clearly  obtained,  the  law  allows  them;  but 
it  will  not  allow  any  consequential  effects,  however  reasonable, 
if  not  within  the  terms  of  the  custom:  1  Roll.  Abr.  567 ;  2  Leon. 
109.  This  is  a  risht  of  suing  or  being  sued  as  a  feme  sole, 
that  can  only  be  ti^en  notice  of  in  the  city  courts:  Moor,  135; 
1  Leon.  131 ;  1  Mod. 26;  Cro.Car.69;  «S'oa»aiidil/ac^,Comb.(c). 
A  husband  may  release  costs  obtained  by  the  wife  in  the  Spi- 
ritual Court.  If  the  husband  has  any  interest,  every  scinitUa 
of  it  passes  to  the  assignees  of  the  husband.  If  the  commission 
against  the  wife  could  be  at  all  supported,  it  came  too  *late.  [  *573  ] 
It  does  not  follow,  that  the  creditors  of  the  wife  have  no  re- 
medy; for  they  may  prove  their  debts  under  the  husband's 
commission,  or  perhaps  (in  equity)  may  have  a  separate  remedy 
against  the  separate  effects.  But  a  commission  of  bankruptcy 
wHH  not  he  against  the  wife.  This  is  the  second  instance  that 
ever  happened:  the  first  was  never  Utigated;  it  wi^  in  1741, 
and  a  certificate  was  obtained  under  it.  I  admit  that  the 
general  words  of  the  statute  of  Elizabeth,  and  Jac.  1 ,  are  large 
enough  to  take  in  the  wife :  but  the  provisions  of  the  acts 
plainly  suppose  the  object  of  them  to  be  sui  juris.  Bank- 
ruptcy was  originally  considered  as  an  offence.  Under  the 
coercion  of  the  husband  the  wife  may  be  at  any  time  made  to 
commit  an  act  of  bankruptcy,  and  be  guilty  of  this  offence  (cf). 
Not  surrendering  in  time  is  still  more  penal:  the  husband's  co- 

(e)  P.  42.    So  it  has  been  decided,  in  a  a  writ  of  error  in  the  Exchequer  Chamber, 

more  recent  case,  that  she  cannot  sue,  as  and  Lord  Eldon,  C.  J.,  there  gave  a  very 

-a  sole  trader  in  London,  without  her  hus-  elaborate  judgment,  in  which  all  the  au- 

band,  in  the  superior  Courts  at  Westmin-  thorities  on  this  head  are  examined.     See 

ster ;  Camdell  v.  Sliaw,  4  T.  R.  361.    Nei-  also  Pope  ▼.  Fatu,  pott,  1060 ;  Com.  Dig. 

ther  is  she  liable  to  be  sued  as  such  in  those  London,  (N  7) ;  Bac.  Abr.  Ctutoms  (ffLon- 

Courts;  and  even  in  the  city  courts  the  don,  (D). 

husband  should  be  joined  for  conformity :  (</)  For  if  husband  and  wife  commit  an 

ibr  «he  cannot  make  an  attorney  to  con-  offence,  the  wife  is  supposed,  in  law,  to 

duct  her  defence,  either  in  the  dty  courts,  have  acted  under  her  husband's  coercion, 

or  in  Westminster  Hall ;    yet  execution  (he  having  been  present  at  the  time),  and 

shall  be  against  her  alone ;  Beard  v.  Webb,  will  be  acquitted  on  the  ground  of  liot  hav- 

8  Boa.  &  P.  93 :  that  case  was  decided  on  ing  been  a  free  agent. 
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La  Tnr       ercion  mfty  Hudce  the  wife  commit  a  capital  crime,  if  liable  to 
p^^       bankruptcy.    All  the  wife's  sole  estates,  jointures,  &c.  siiffht 

i  V  '  >  be  destroyed  by  the  coercion  of  the  husband.  It  is  clear,  that 
no  execution  upon  the  wife*s  separate  effects  could  issue,  but 
under  the  narrow  and  &nited  jurisdiction  of  the  city  courts. 
Therefore,  a  commission  of  bankruptcy,  which  stands  in  the 
place  of  an  execution,  shall  not. 

Eyre^  in  reply,  insisted,  that  the  idea  of  bankmptnr  is  con- 
nected with  tibe  idea  of  sole  trader,  and  can  a£fect  nothing  but 
personal  effects,  the  object  of  such  sole  trade,  and  the  only 
ground  on  which  tmsdit  is  given.  Or,  if  otherwise,  supnoraw 
nte  custom  establbhed,  those  consequences  must  be  mowtd, 
without  whicb  it  cannot  exist. 

Lord  Mansfiel]>,  C  J. — I  have  no  doubt  m  tfaas  case.  Mr. 
Dunmw  in  his  argument  has  put  the  question,  whether  the 
husband  is  totdly  excluded  mm  aM  property  in  tiie  wife's 
effects.  But  that  is  not  llie  present  question,  nor  proper  now 
to  be  detemdned.  But  taking  it  for  granted  (mrgumenti  gra^ 
Hd)  that  the  husband  nught  stop  the  trade  for  die  fiitne,  and 
after  payii^  her  debts  be  entided  to  the  residue  of  her  effects; 

[  •574  ]  yet  he  cannot  do  it  with  ♦  a  retrospect,  for  that  would  destroy 
the  custom  totally.  Any  action  that  is  brought  against  the 
wife  by  her  t^reditors  must  be  in  the  city  courts;  but  the  cus^ 
torn  being  a  good  one,  use  may  be  made  of  it  in  any  court  in 
&e  kingdom.  If  the  husband  were  sued  for  the  wife's  debts 
in  tins  Court,  he  might  surely  plead  this  custom  in  bar(e). 
Perhaps  it  would  be  diflfeult  for  the  wife  hersetf  to  find  a  re- 
medy affamst  the  husband  if  he  seised  her  efl^ts;  but  not  at 
aH  for  the  wife's  creditors.  Those  effects  are,  in  the  first  place, 
Bable  to  the  wife's  creditors,  and  shall  not  be  first  applied  to 
tbe  genend  debts  of  the  husband.  In  equity,  where  ^ere  are 
sole  and  joint  estates,  and  -sole  and  joint  bankruptcy,  separate 
commissions  are  taken  tmt.  By  the  custom  she  alone  is  liable 
to -execution,  to  imprisonment  of  her  person.  The  bankrupt 
l«ws  certainly  extend  to  London,  ao  diat  the  words  of  them 
wiH  clearly  reach  her.  And  therefore  a  commission  of  -bank-^ 
Tuptcy  should,  for  the  benefit  of  herself,  be  aHowed  to 


(e)  "  The  customs  in  the  dtj  of  London  united :"  per  Lord  Eldm,  0.  J.,  i  Bos.  ft 

«re  of  diflbvnt  kinds ;  some  are  avaflabte  P.  98,  100.    And  again,  after  qnoting  the 

«fwy  where,  and  otea,  of  which  this  ^  words  of  Lord  JfoM^sU'^jiidstBat,  as  re- 

^Jtme-eovert  sole  merchant  suing  and  be-  ported  in  ^.  C.  3  Burr.,  yix.{  *'  The  /nw 

ing  sued  with  reference  to  her  transactions  sole  trader  in  London,  under  this  custom, 

in  London  is  one,  are  spoken  of  in  the  nrast  indeed  bring  her  action  in  London, 

books  in  terms  wliich  are  not  very  intelli-  but  such  custom  would  be  allowed  in  any 

gible,  unless  explained  by  the  oases  on  ^e  other  Court  in  a  defence  by  the  husband ;" 

Butgect    These  latter  customs  are  called  his  Lordship  says,  *'  This  b  a  clear  expo- 

Kiecutory  CnstDmsythe  exposition  of  wfaidi  sition  of  the  langoaS^  ^i^ed  by  Wdhmetkf 

exprenlon  is,  Customs  united  to  the  Courts  in  Stentmft  Case,  (Moor,  135),  and  by 

of  the  city  of  London.  They  are  pleadable  lltmdy,  in  die  Year-book,  that  cnslofBi 

In  London,  and  not  elsewhere,  except  so  united  to  the  dty  courts  are  vzeetttory, 

&r  as  they  may  be  made  use  of  in  the  sn-  and  pleadaUe  there  only ;  but  that  -i 

perior  Courts  by  way  of  bar." "A  cus-  customs,  ff  acted  upon  in  those  en 


Is  executory  wUch  is  united  to  a     may  be  pleaded  in  the  superior  Courts  as 
Court,  and  it  is  OBeteted  when  it  has  been     matter  of  defence  ;*'  Id.  103. 
acted  upon  by  the  Covt  to  wMdi  it  n 
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against  her;  otherwise  she  may  be  liable  to  perpetual  imprison-       La  Vib 

ment ;  and  also  for  the  benefit  of  the  creditors^  because  it  gives      p«  "^  p« 

them  an  easy  way  of  coming  at  the  specific  fiind  that  is  to  pay  - 

them.     As  to  precedents  of  Mch  commissions,  if  several  had 

passed  sub  silentioy  it  would  have  been  immaterial.   But  in  that 

of  1741,  a  certificate  was  allowed  by  Liord  Hardtricke,  stating 

the  feme  covert  to  be  a  sole  trader :  This  is  therefore  a  strong 

authority.    As  to  aQ  the  inconveniences  supposed  to  follow 

from  this  proceeding,  Mr.  Recorder's  re{dy  is  a  clear  answer. 

Her  customary  capacity  relates  only  to  h^  effects  in  trade. 

And  as  to  the  coercion  of  her  husband,  tf  she  acts  under  an 

invincible  necessity^  she  cannot  at  least  mciur  a  capital  pumsln 

ment. 

WiLMOT,  J. — ^Tbis  proceeding  is  a  necessary  consequence  of 
the  custom.  If  the  wife's  goods  can  be  taken  in  acommon  exe- 
cution, they  mav  be  taken  in  execution  luider  a  comnnssiein  of 
bankruptcy.  The  questimi  b  between  the  two  sets  of  credi* 
tors,  not  oetween  the  husband  and  wife.  And  the  custom  is 
for  the  benefit  of  commerce  by  multiplying  traders.  As  tb 
saying  if  the  husband  can  intermeddle  and  put  an  end  to  the 
trade,  Ae  assignees  may  do  so  too;  I  think  the  husband  cannot 
intermeddle  so  as  to  defeat  the  creditors  of  the  wife.  As  to  llie 
baidoruptcy  of  the  wife,  that  is  a  consequence  of  the  right  to 
trade.  *The  custom  does  not  indeed  extend  to  all  [marital]  [  *575  ] 
rights,  but  only  to  those  that  belong  to  the  trade :  .it  extends 
to  those  debts,  which  are  contracted  in  the  course  of  her  cu»- 
tomary  trade. 

Yates,  J. — It  is  impossible  to  read  the  custom  without  drawl- 
ing from  it  thecondttsion  contended  for  by  the  plaintiffs.  Bro. 
Ciwiom,  8 ;  custom  of  London  may  be  pleaded  in  bar.  While 
the  custom  is  executory,  it  can  only  be  alleged  in  the  Mayor's 
Court ;  when  executed,  it  may  be  pleaded  in  any  other  Court  (Y). 
The  husband  has  a  right  to  seize  his  wife*s  property,  when  ne 
pleases ;  yet  subject  to  the  custom,  so  as  not  to  defeat  her  cre- 
ditors ;  who  mav  follow  the  effects  into  the  hands  of  the  hu»- 
biind.  And  I  think  the  coercion  of  the  husband  would  excuse 
her  fix^m  any  crime  or  felony. 

Aston,  J. — ^The  reason  on  which  this  custom  is  founded  was 
well  discussed  a  few  years  ago  in  C.  B.  in  a  case  upon  the  cus- 
tom of  the  manor  of  HarweU,  Berks.  It  is  grounded  on  the 
consent  of  the  husband.  This  consent  does  not  extend  to 
those  things  which  do  not  concern  her  craft.  Bankruptcy  is 
only  a  statute  execution.  The  assignees  stand  in  the  hus- 
band's place.  If  they  are  entitled  to  the  surplus,  they  must 
come  in  after  the  -creditors  of  the  wife. 

Posieu  to  the  pliuntiff (^). 


(/)  See  8  Bot.  ft  p.  103.  tke  cOftom  wu  theraftre  eximiiMble  in 

(g)  Lord  Eldamt  C.  J.,  after  quoting  the  the  superior  Courts,  in  •  case  where  it 

words  of  Yaies,  J.  says — "  It   appears  came  ooDaterally  before  them :"  S  Bos.  ft 

that  the  Court  there  considered  the  cut-  P.  10.1.    So  upon  a  petition  to  supersede 

torn  as  executed  in  the  ebcnmstance  of  a  commission  of  bankruptcy,  Lord  Hard- 

Ihe  assignees  of  the  wife  hating  possess-  wiekg  decided,  that  as  the  woman  against 

ed  Ihemselfes  of  her  piopetty,  and  that  -whom  it  had  issued  was  adnutted  to  he 
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LaVib  ^^  daughter  of  a  freeman  of  London,     clearly  liable  to  bankruptcy,  notwithstaad- 

^  and  appeared  plainly  to  be  a  separate      ing  her  coverture ;  Ex  parte  CarrhigUm, 

Philips  ^ader  by  the  custom  of  London,  she  was      1  Atk.  206.  Com.  Dig.  Bankrupt,  (A),acr. 


ZoucH^  Lessee  of  Abbott  and  Another  v.  Parsons. 

ACS  Bunr.  1794. 

Conveyance  of  In  ejectment,  a  special  case.  John  Bicknell,  seised  m  fee,  by 
*°  '"IHbintog  "*^®^*^^^8  of  lease  and  release,  24th  and  26th  March,  175(Wil, 
uTcjmnot  be  conveyed  the  lands  in  question  to  William  Cook  and  his  heirs, 
avoided  by  his  by  wav  of  mortgage  for  280/.  William  Cook  died,  leaving 
fiuw^^r^re"  ^^^  Lamb  Cook,  an  infant,  his  son  and  heir,  and  Us  widow 
ta^,j  and  said  John  Lamb  Cook  his  executors  and  residuary  lega^ 

tees.  John  Bicknell,  the  mortgagor,  afterwards  brought  the 
[  *576  ]  title-deeds  to  one  Williams,  *an  attorney,  to  procure  400/. 
to  pav  off  said  mortgage,  and  for  other  purposes ;  who  pro- 
cured it  of  the  lessors  of  the  plaintiff:  and,  by  lease  and  re- 
lease, 29th  and  30th  June,  1761,  the  said  Jonn  Lamb  Cook 
then  an  infant  between  sixteen  and  seyenteen),  and  Elizabeth 
Cook  the  widow,  in  consideration  of  the  280/.,  and  said  Bick- 
nell, in  consideration  of  120/.,  released  and  confirmed  the  pre- 
misses to  the  lessors  of  the  plaintiff  and  their  heirs,  to  secure 
said  400/.  Williams,  when  he  drew  the  deed,  apprehended 
the  whole  280/.  to  remain  due  to  the  Cooks ;  but,  in  fact,  only 
109/.  thereof  remained  undischarged,  the  residue  haying  been 
paid  off  in  the  lifetime  of  William  Cook.  Bicknell  continued 
in  possession  from  the  time  of  his  mortgage  to  William  Cook, 
and  in  1756  mortgaged  the  same  to  Thomas  Thome  for  a  term 
of  years,  to  secure  ^0/. ;  and  Thomas  Thome,  in  March,  1762, 
assigned  the  same  to  the  defendant  Parsons,  in  consideration 
of  228/.,  the  principal  and  interest  then  due.  But  before  the 
stud  assignment,  Williams,  the  attorney  for  the  lessors  of  the 
plaintiffs,  gaye  notice  to  the  defendant  of  their  mortgage  in 
fee.  On  27th  March,  1764,  two  days  before  the  Assizes,  John 
Lamb  Cook  (being  still  an  infant  under  twenty  years  of  ag^), 
made  an  entry  on  the  premisses,  in  order  to  avoid  the  said 
lease  and  release  of  1761  to  the  lessors  of  the  plaintiffs.  Qti. 
Whether  the  lessors  of  the  plaintiffs  have  a  right  to  recover 
the  premisses  ? 

Lord  Mansfield,  C.  J.,  delivered  the  opinion  of  the  Court 
The  merits  will  turn  on  two  questions: — 1st,  Whether  this 
conveyance  bound  the  infant?  2d,  If  not,  whether  the  defend- 
ant can  take  advantage  of  it? 

1st,  Miserable  indeed  would  be  the  condition  of  infants  in 
respect  of  themselves,  if  they  can  do  no  binding  acts ;  and  in 
respect  of  others,  if  they  were  bound  by  none.  The  law,  at  the 
same  time  that  it  protects  the  imbecility  of  infants,  permits 
many  of  their  acts  to  be  binding  (A). .  If  an  infant  does  a  right 

(A)  An  agreement  made  by  an  infant,  ▼.  SUmeyt  8  T.  R.  578.    Yet  he  cannot 

being  for  bis  benefit  at  the  time,  shall  bind  accept  a  bill  of  exchange  for  them  i   WU" 

him;  Maddon  v.  White,  2  T.  R.  159.  An  HaiMm  ▼.  Wattt,  1  Camp.  552  (dee  Mr. 

. infant  may  contract  for  neceasariet;  Handt  CampbeD's  note,  ilnd.) :  and  if  he  give  a 
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thing,  which  he  was  compellable  by  law  to  do,  his  act  is  eood  t       zoucb 

as  if  he  makes  equal  partition,  pays  rent,  admits  copyholders,  p    ** 

&c. ;  Co;  Litt.  172  a;  9  Rep.  85b;  Conney's  Case,  2d  *Reso-  *^**"*"*'- 


lution.  Held,  by  Foriescue,  C.  J.,  18  Hen.  6,  that  an  attorn-  [  *577  ] 
ment  of  an  infant  is  good,  though  he  is  not  compellable  to  at- 
torn :  Co.  Litt.  315  a,  S.  P.  The  reason  is  manifest ;  because 
a  right  and  lawful  act  is  not  within  the  reason  of  the  priyilege. 
In  Molt  and  Wardj  Stra.  937  (t ),  if  an  infant  of  fifteen  co^d 
have  been  compellable  in  the  Spiritual  Court  to  perform  a  pro- 
mise of  marriage,  it  would  have  made  it  a  binding  contract ; 
and  therefore  civilians  were  heard  to  that  point.  Another  rule 
is,  that  acts  which  do  not  affect  an  infant  in  point  of  interest, 
but  are  only  the  execution  of  an  authority  entrusted  to  him, 
are  binding :  such  as  presentation  to  a  church,  &c.  {k).  A 
diird  rule  is,  that  the  privilege  of  infants  is  a  shield,  and  not  a 
sword.  It  shall  protect  them  from  fraud  and  oppression,  but 
shall  not  be  turned  into  an  offensive  weapon  to  assist  fraud 
and  oppression:  S  Leon.  108;  Cro.  Eliz.  124(/).  In  the  pre- 
sent case,  the  fee  descended  as  a  pledge  for  the  money  bor- 
rowed :  the  iiffant  had  no  beneficial  interest :  he  was  bound,  in 
justice,  to  reconvey  upon  payment:  that  payment  has  been 
made  to  the  proper  person.  An  adult  would  have  always 
been  compellable  to  convey,  and  so  are  infants  by  the  statute 
7  Anne  (m).  The  money  was  paid  by  the  pliantiffs,  who  have 
also,  on  the  faith  of  this  conveyance,  advanced  a  further  sum. 
The  infant's  convevance  is  merely  matter  of  form.  Supposing 
it  avoided,  he  would  now  be  compelled  to  make  it  over  again. 
It  is  clear  that  he  is  expressly  a  trustee :  the  legal  estate  is  in 
him  as  ia  mere  stranger.  The  plaintiffs  have,  in  point  of  time, 
the  prior  equity ;  and  even  had  the  defendant  been  prior,  yet 

bill  when  of  «se  for  iitides  supplied  to  him  gmo  of  a  fine  levied  by  an  iniant    As  to 

when  an  iniSuit,  equity  will,  under  drcum-  settlements  made  on  the  marriage  of  a  fe- 

•tanoes,  relieye  against  it;  Brotik  v.  Go/-  male  in&nt,  see  Hatvy  v.  Jtkley,  3  Atk. 

fyt  S  Atfc.  34.    An  action  does  not  lie  on  007 ;  DnoTf  ▼.  Bail  of  Budiingham,  3  Bro» 

an  account  stated  by  an  infimt;  Tnumam  P.  C.  49i  (Tomlin's  ed.),  2  Eden,  60 1 

V.  Burtt^  1  T.  B.  40.     He  cannot  bind  Carruihert  ▼.  Carruthert,  4  Bro.  0.  C.  by 

himself  in  a  bond  to  pay  principal  and  in-  Eden,  500,  and  cases  there  referred  to. 

ierut;  FUher  v.  Mombray,  8  Bast,  330.  («)  C.  19:  by  which  inftnts  having 

He  may  bind  himself  apprentice;  Newtury  estates  in  lands,  Ac.  only  by  way  of  mort- 

▼.  Si,  Mary's,  2  Bott,  363;  R,  v.  Saltern,  gage,  are  enabled  by  the  direction  of  the 

1  Bott,  613;  R.  ▼.  St,  Petrox,  4  T.  R.  Court  of  Chancery  or  Exchequer  to  convey 

196 ;  R.  V.  Croatford,  8  East,  25 ;  DavU*M  and  lesure  any  such  lands  in  such  manner 

Ca.,  5  T.  R.  715 ;  iL  v.  Ametby,  3  B.  ft  as  the  mid  Courts  shall  duect:  and  such 

A.  584.— ^om.  Dig.  Eirfmt;  Bac.  Abr.  In-  infant  mortgagees  shall  be  compelled  by 

fancy,  (T)  1;  BahUfridget.  Pickering,  pott,  such  order  to  make  such  conveyances  as 

1825.  aforesaid,  in  like  manner  as  mortgagees  of 

(i)  Truly  reported  in  Fitzg.  175,  275 ; —  full  age  are  compellable  to  convey  or  as- 

■ee  3  kik.  §10.  sign  &ehr  mortgages.    As  to  the  construc- 

(k)  Co.  Lit  89a ;  3  Inst  156 :  and  it  is  tion  of  this  statute,  see  Ex  parte  Protser, 

reported  in  1  Bum's  Bcc.  Law,  138  (ed.  2  Bro.  C.  C.  325,  and  Mr.  Eden's  note, 

1809),  JrihingUm  v.  Ctmerlcy,  that  Lord  IMd.;  Ex  parte  Anderson,  5  Yes.  J.  240 ; 

King,  C,  said,  that  if  the  in£ut  were  but  Evelyn  v.  Forster,  8  Yes.  J.  96 ;  Ex  parte 

a  year  old  or  yoanger,  they  ought  to  put      Femon,  2  P.  Wms.  549 ;  r.  Hand-- 

a  pen  fai  his  hand,  and  guide  it  to  ngn  the  cock,  17  Yes.  J.  383 ;  Ex  parte  Carter,  8 

presentation;  S.  C,  2  Ab.  Eq.  518;  Yin.  Dick.  609;  Ex  parte  Sergison,  4  Yes.  J. 

Abr.  Collation,  pL  10 :  but  see  ShegpUmd  147 ;  Ex  parte  Make,  3  Atk.  479 ;  and 

w,  Ryoler,  Cro.  iac.  98.  1  FonbL  Equity,  83  (5tfa  ed.). 

(0  And  115,  Piggoit  V.  Rassels  the 

YOL.  I.  H  H 


Zoodta       ins  parting  idth  the  tide-deeds  would  have  postponed  hoft  l9 

•"  die  plaiiitifis* 

FAKMws^  Therefore  we  are  aD  clear  upon  the  first  pointr--tiiat  this 

conveyance  bound  the  infimt. 

Sdf  But  supposing  it  did  not,  then  whether  the  d^ndant 
oould  take  aavaatage  of  its  imperfecticm  depends  upon  two 
points*  Ist,  Whether  an  infant  s  conveyance,  by  lease  and  re- 
lease^ be  in  g^ieral  void,  or  only  vbidable  l  ^ly>  if  voidable 
only,  wheAer  this  entry  of  the  infant  avoided  it? 

ist,  Perkins,  s.  12,  says,  aU  deeds  of  an  infant  vrhich  take 
effect  by  manual  delivery  are  only  voidable.    Bro.  Dnmfitii 
[    *578    ]  ^infra  ieiaiem.     1st,  Chrant  of  a  rent  by  mfiuit  only  voidable. 
There  is  no  difference  between  a  feoffment  and  any  other 
deed,  which  conveys  .an  interest:  both  are  equally  sofenn. 
Littleton,  s«  259,  makes  no  distinction  in  case  o£  infants. 
2  Inst.  673 ;  bargain  and  sale  inroQed  by  an  mfimt  is  denied 
to  be  matter  of  record,  but  the  infiint  ma^  avoid  it.    The  case 
of  a  fbne  covert  is  different,  for  .her  wntmff,  sealed  and  de^ 
livered,  has  only  the  form  of  a  deed,  and  she  may  plead  nam 
est  factum  (n).    Perkins,  s.  154,  is  clear  that  the  deeds  of  a 
feme  covert  are  void ;  of  in&nts,  only  voidable.    Two  objec- 
tions to  this  were  made  at  the  bar.     1st,  That  leases  by  an  m- 
faHt,  on  which  no  rent  is  reserved,  are  merely  void. — 2dly, 
That  a  surrender  by  an  infiemt  is  absolutely  void.    As  to  the 
first  point,  there  are  many  obiter  sayings  to  that  effect,  but  no 
case  that  has  been  adjudged  upon  tUs  single  ground.     Hwm- 
fregiom's  Case,  Moor,  103,  2  Leon.  216,  conies  the  nearest  to 
it:  it  is  there  said  to  be  void,  by  Wraj^  and  Southcote.     Tins 
was  in  the  case  of  a  parol  lease,  made  for  the  infant's  benefit, 
to  try  his  title.     But  reason  at  last  prevailed  against  artificial 
refinement.     There  may  be  many  beneficial  reservations,  with- 
out'a  l«ht ;  and  rent  may  be  reserved,  and  yet  the  lease  be 
prejudicial  to  the  infant.    What  seems  decisive  is,  that  the 
lessee  cannot  avoid  such  a  lease,  and  therefore  it  is  not  Mb  ini^ 
tio  void  (o).      As  to  the  ether  point :   Lloyd  and  Gregory, 
Cro.  Car.  502,  W.  Jones,  405,  cited  to  prove  it.     Croke  states 
the  doctrine  of  the  surrender  beinff  void,  because  of  in£uftcy« 
Jones  says,  that  the  surrender  of  the  first  lease  being  only  to 
take  a  second,  which  was  void  by  statute  13  Eliz.  the  surren* 
der  was  therefore  void:  Jones  is  certainly  right (|»).     But  it 
appears,  in  1  Roll.  Abr.  728,  that  a  saying  to  the  same  import 
was  dropped  at  the  trial  at  bar,  wluch  probably  confiotsed 

(n)  "  Where  Uiabeld  that  the -deeds  of  avoided  by  pleading  non  etafiuUmm^  but 

in&nu  are  not  v(dd,   but  vmdable,   the  by  ahewiog  hU  m&ncy;"  per  Ov.   in 

meaning  b,  that  lum  ettfmetum  cannot  be  Thompttm  v.  teaOi,  3  Mod.   ilO.— See 

pleaded,    because    they  have    the  form,  9r%e/jM2afe*#Ca.,  5Rq>.119  a;  Com.l>ig. 

though  not  the  operation  of  deeds,  and  Pkader,  (2  W  22). 

therefore  are  not  void  upon  that  account  (o)  But  see  2)ane$  v.  Manimgttm,  2  Sid. 

without  shelving  some  special  matter  to  109 :  also  Smith  v.  Lmv,  1  Atk.  489,  and 

make  them  of  no  efficacy.    Therefore,  if  Bac  Abr.  Leaut,  (B). 

an  infant  make  a  letter  of  attorney,  though  (p)  See  Bac  Abr.  Mlmey,  (I)  S,  pa.  600; 

U  be  void  in  itself,  yet  it  ahaU  not  be  also  Wilton  v.  HeweU^poH.  624. 
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Croke  f .     Thompson  and  Leaeh,  S  Mod.  310  (q)  has  been  cited       Zovcn 
to  sheWy  that  notning  but  the  feofiment  of  an  infant  is  voidable ;  ** 

all  other  deeds  are  void.  But  in  Palm.  254,  this  doctrine  is  >  aeiows.  ^ 
*  otherwise  held.  The  comparison  between  an  infant  and  non--  [  *579  ] 
compos  is  not  just;  but,  supposing  it  so,  there  is  no  instance, 
in  which  the  surrender  of  a  non  compos  has  been  held  to  be  ab- 
solutely void  (r).  If  indeed  a  new  case  should  arise,  wherein 
it  might  be  more  beneficial  to  an  infant  to  make  his  deed  void- 
able than  void,  this  would  be  ground  enough  to  make  it  an  ex- 
ception to  the  rule(i).  But  be  the  point  as  to  the  solemnity  of 
the  deed  as  it  may,  it  is  not  necessary  upon  the  present  case ; 
for  we  are  all  c^  opinion,  that  the  matter  of  the  present  deed  is 
such,  that  at  most  it  can  only  be  voidable,  ^y.  Whether  the 
entry  of  the  infant  avoided  it?  In  feoffments  made  by  an  infant 
it  is  clear>  that  though  during  bis  minori^  he  might  enter  to 
maintain  his  |^sessory  right;  vet  the  feomnent  itself  remained 
goodp  till  avoided  by  him  at  fuu  age.  An  infiuit  cawot  brinjg 
a  dum  est  i^fra  ietatem  durim  iiia  minority  (/);  because  his 
election,  when  he  comes  to  fulTage,  shall  not  be  taken  aw«,y. 
And  the  defendant  shall  not  in  the  present  case  make  the  elec-' 
tion  for  the  infant  Therefore  we  are  clear,  that  the  lessor  of 
the  plaintiffs  must  recover;  and  well  for  the  defendant  it  bf 
that  we  are  of  that  opinion,  for  otherwise  in  equity  he  nmst 
have  been  finally  defeated,  and  paid  all  the  costs.  It  is  happy 
when,  consistently  with  the  rules  of  law,  complete  justice  can 
be  done  in  the  first  instance. 

Postea  to  the  plaintiff  (r). 

t  "  RoUe  agrees  with  Croke  that  this  was  the  point  upon  which  the  Court  afterwainb 
determined  the  special  TerdSct" — ^Ue  by  the  Reporter, 

.   (f )  S.  C.  1  hold  Rajm.  313, 1  Con.  R.  he  loiight  at  law  to  4?pid  his  deed  a  Coiut 

45,  1  Show.  296|  Show.  P.  C.  150; — but  of  Equity  would  prevent  him,"    It  is  also 

see  Bac.  Abr.  uH  eujfra.  recognized  by  Mr.  Hargrave,  Harg.  Co. 

(r)  By  29  G.  i,  s.  31,  Infiuiti,  luoatiOB,  Lit.  51  b  [note  381].    Yet  Mr.  Preston 

and  feme  coverts  interested  in  any  lease,  questions  the  propriety  of  the  dedsimiy  and 

may  by  themselves,  their  guardians,  or  uses  the  following  words:   "It  may  be 

committees,  sunender  llie  snae  ander  the  useful  to  observe,  that  prior  to  the  Case  of 

dinetioii  of  the  Courts  of  Chancery  or  Ex-  Zoueh  v.  Pareane,  a  lease  and  release  by  an 

chequer.  inihnt  has  been  treated  by  the  profaasioi^ 

(«)  Keane  v.  Boycott^  S  H.  Bla.  511;  and  the  best  text  writers  as  absolutely  void. 

BapUee  v.  jDyns^y,  3  M.  A  S.  477.  Ld.  Mamfield  and  the  Court  of  K.  B.  d«- 

(0  Fits.  N.  B.  445,  St  436  D  (4to  ed.)  elded,  that  a  oonveyanoe  by  an  infimt  by 
he  may  avoid  his  feoffment  by  f  nliy  during  lease  and  release  was  under  the  drcum^ 
his  minority ;  but  shall  not  have  his  writ  stances,  which  occurred  in  that  case,  void- 
till  full  age.  able  only  and  not  void.     But  no  lawyer  of 

(9)  See  the  observations  of  Ld.  £Ue«,  C,  emincnoe  has  thought  it  safii  to  foOow  that 

on  this  case  in  — *—  v.  Hamdeeek,  17  Ves.  decision  in  praiatioe  i  and  that  emellant  pro* 

J.  383 ;  and  he  there  says  "that,  though  perty  lawyer,  Lord  Eidon,  has  repeatedly 

k  if  true,  that,  where  an  infiint  oofiveys  as  approved  the  observations  of  counsel,  when 

a  trustee  within  the  statute,  not  being  so,  questioning  the  authority  of  this  case.— *• 

he  will  not  be  bound  by  his  conveyance  Though  it  has  not  been  expressly  over- 

under  such  an  order;  yet  if  it  b  a  case,  in  nUed,  Ae  probability  is,  that  whenever  the 

winch  he  would  be  bound  to  convey  when  point  shall  require  an  express  and  explicit 

of  age,  his  conveyanee  bekig  voidable  only  dedsioci,  it  will  be  determined,  that  a  con- 

during  his  in&ncyi  and  until  avoided  pass-  v«yimoe  by  lease  and  release  niadA  by  a» 

Ing  the  legal  estate,  and  no  one  having  a  infant  cannot,  under  any  circumstances  of 

right  to  elect  for  him  whether  it  should  be  iotarest  or  no  interest  in  the  infant,  or  he- 


void  or  not,  he  woold  when  he  became     neSt  or  ao  benefit  to  him,  be  snppoitedi"  % 
adult  be  placed  hi  such  a  situation*  that  iC     Pkait.  Geimy.  840,  250.    Thsia  aie  sU 
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milar  o1i8erfadoiit«  Id.  S70 1  and  in  that 
eminent  gentleman's  Treatise  on  Abstract^ 
▼ol.  i,  324|  be  says,  that  *<tio  experienced 
canveyaficer  vdll  accept  a  title  under  the 
authority  of  thii  decision."    To  Judge  of 


the  weight  of  these  remarks,  the  retder 
must  consult  an  ingenious  note  .by  Mr# 
Coventry  in  his  edition  of  Powdl  on  Mort- 
gages, Tol.  i,  208  (5th  ed.},  and  1  FodbL 
£q.  80  (5th  ed.). 


Infoffmation  in 
nature  of  Quo 
Wammto  will 
not  lie  finr  en- 
couraging the   . 
ezerdseofa 
franchise. 
Qu4  Whether  it 
wiU  lie  for  hold- 
ingafiJror 
market  t 


Thb  tCiNo  r«  Marsden  and  Others. 

S.  C.  8  Burr.  1818. 

PJ^ORTON  and  others  moved  for  an  information  in  the  nature 
of  quo  warranto^  to  shew  by  what  authority  the  defendant  held 
or  encouraged  a  market  n>r  cattle^  on  every  other  Wednes- 
day, at  Wuefield  in  Yorkshire. 

Wedderbum  and  others  shewed  for  cause,  that  this  was  no 
market,  but  only  a  voluntary  place  of  sale,  much  for  the  con- 
venience of  the  country,  and  had  no  privileges  as  franchised 
Inarkets  have.  And  that,  since  the  statutes  3  &  4  W.  &  M.  (ar) 
and  9  Anne  (to),  the  Court  cannot  ^ant  an  information  in  the 
[  •  *580  ]  na*ture  of  quo  warranto  for  exercising  such  a  franchise,  but 
only  against  individuali  claiming  franchises  in  corporations. 
If  any  such  power  lodged  any  where,  it  is  in  the  Attorney-Ge- 
neral. And  they  cited  Lord  Raym.  1409;  Stra.  1161,  121S; 
S  Mod.  1S7;  Salk.  874;  2  Show.  201 ;  Tremaine,  409;  2  Inst. 
282;  Cro.  Jac.  259;  2  Hawk.  262,  c.  26,  sect  7,  &  9,  and  1 
Sid.  86(^). 

Lord  Mansfield,  C.  J. — If  it  were  necessary  to  form  an 
opinion,  whether  this  Court  can  grant  [an]  information  in  na- 
ture of  quo  warranto  for  holding  a  fair  or  market,  I  should  de- 
sire titne  to  consider  of  it.  The  only  question  would  be,  whether 
before  the  statute  W.  S,  the  Coroner  used  to  file  such  informa- 
tions. If  he  did,  the  act  does  not  take  away  the  power;  if  he 
did  not,  the  act  does  not  give  it.  No  instance  has  been  pro- 
duced of  any  informations  in  nature  of  quo  warranto  before  the 
Stat,  of  Qu.  Anne,  unless  filed  by  the  Attorney-General. 

But  this  is  not  necessary  to  be  now  determined;  because 
this  rule  cannot  be  now  supported  under  the  circumstances  of  the 
case.  The  charge  is,  for  kokUn^,  or  promoting  and  encouraging 
the  holding,  ^o  information  m  nature  of  quo  warranto  can  l^ 
for  promoting  and  encouraging.  But  the  rule  could  not  other* 
wise  have  b^n  adapted  to  the  case.     Fdr, 

2dW.  No  person  is  charged  with  claiming  a  right  to  hold. 
The  Duke  of  Leeds  is  the  lord  of  the  manor :  the  soil  belongs 
to  the  trustees  of  the  charity  school.  Neither  of  these  are  1^ 
fore  the  Court.  If  it  be  any  ofience,  it  is  an  unlawful  assembly; 
no  usurpation  of  any  franchise. 

^  WiLMOT,  J. — ^In  the  civil  law/tM  nundinarum  oritur  a  prin- 
cipe;  quia,  ubi  est  muUitudOy  debet  esse  rector.  This  the 
ground  of  prerogative  in  granting  fairs  and  markets.  The  writ 
of  quo  warranto  was  the  usual  way  of  trying  this  franchise,  an- 


(«)  C.  18.  (w)  C.  SO.  euesthererelerredtoi  ILY.Be^ardUmi, 

(«)  See alw  A.  ▼.  mUiamt,MU,  03»  and     6  East,  S5«. 
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€iei)tly:  but  when  eyres  were  dropped,  this  writ  was  disused.      Tn  Kmo 
If  it  were  not  for  the  Kit^  and  Hertford{y),  12  W.  3, 1  should  "-^ 

not  doubt,  but  that  this  Court  has  no  power  to  grant  such  in-  r»pct> 

formation  as  desired;  but  that  case  staggers  my  judgement.  [    *581     ] 
An  action  mav  be  brought  by  the  private  owner  of  any  market 
that  is  iiyurea(£r),  notwithstanding  the  Crown  may  have  issued 
a  writ  of  ad  quod  damnum,  and  upon  the  return  granted  the 
franchise. 

Yates,  J.,  strongly  incliiied  against  the  power  of  the  Court, 
but  gave  no  determinate  opinion. 

AsTON,  J. — I  have  a  note,  that  in  14  Geo.  2(a),  Lee,  C.  J., 
said,'  that  informations  in  nature  of  quo  warranto  are  never 
granted  for  markets  or  &irs,  unless  where  tolls  are  claimed. 

Rule  discharged  jtier  tot.  Cur. 

(y)  Salk.  374.  Ibboi$M'»  Caie»  Ca.  temp.  Haidw.  Ml. 

(«)  Yard  v.  Ford,  2  Wms.  Saund.  172,  Bac.  Abr.  Irformatumt,  (D) ;  Com.  Dig. 

and  notei.  Quo  Wammio,  (B). 
{a)  R,  ▼.  Owen,  3  Burr.  1820,  in  marg. ; 


HILARY  TERM,— 6  Geo,  III.  1766.— Excm. 

The, Case  of  the  London  Wharfs. 

In  176S  the  King,  upon  the  application  of  the  principal  mer-*  wbaift  mut 
chants  of  London,  in  number  about  800,  issued  a  commission  beaMignedin 
to  certain  persons  therein  named  to  assign  and  set  out  fit  and  ^p  ^^^^^^ 
convenient  places,-  for  extending  the  present  legal  wharfs  in  the  ^' 
port  of  London;  upon  a  suggestion,  that  the  present  whar& 
were  not  sufficient  for  the  purposes  of  trade  and  navigation* 
^4  January,  1763,  they  returned  a  large  extent  of  ground,  in- 
*  eluding  the  Tower  ditch,  or  so  much  of  it  as  his  Majesty*  [  *58S  ] 
shoidd  not  think  fit  to  reserve  for  the  public  service.  1 1  Fe- 
bruary, 1763,  this  return  was  quashed  by  consent,  in  this  Courts 
for  uncertainty;  but  the  Court  were  clearly  of  opinion,  that  the 
expedience  of  an  extension  was  wholly  in  the  breast  of  the 
Crown.  After  many  hearings  before  the  Lords  of  the  Trea- 
sury, and  disputes  with  the  commissioners  of  the  customs, 
7  March,  1765,  another  commission  issued,  which  empowered 
the  commissioners  to  assign  a  certain  spot  in  the  parish  of  St. 
Katherine's,  between  Irongate  Stairs  and  the  King's  Brewhouse, 
for  this  purpose ;  such  extension  being  necessary  and  expedient. 
The  commissioners,  19  April,  1765,  return  and  assign  a  part 
of  the  said  spot,  setting  forth  its  situation  and  dimensions,  to 
be  from  thenceforth  lesal  wharfs,  on  condition  they  be  cleared 
in  such  a  time,  and  make  many  regulations  for  the  benefit  of 
trade  thereon.  In  Easter  Term,  1765,  application  was  made 
to  the  Court  to  stop  the  filing  of  the  said  return,  till  all  parties 
could  be  heard  upon  it;  and  accordingly  the  case  was  argued 
on  two  several  days  m  Trinity  Tenoi  by  Comyns,  Huisey,  Sir 
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TheOaie  ofthe  AMihuny  Abdff^  EffTe,  Recorder  of  LoiidoB»  Caxe,  Madox, 
London  Cooper ^  Harrison,  and  Dtmningf  for  the  City  of  London,  the 
WHAEfg.  ^  proprietors  of  the  old  legal  wharfs,  the  proprietors  of  sufieranoe 
whar&»  and  the  inhabitants  of  St.  Katnerme'Sy  who  all  desired 
the  commission  and  return  to  be  quashed;  and  by  Blaekatone 
and  WaUace  for  the  merchants  and  commissioners,  who  prayed 
the  same  to  be  filed  and  allowed :  The  Attorney  and  Solicitor- 
General  likewise  attending  to  maintain  the  rights  of  the  Crown, 
if  they  should  be  impeached ;  biit  they  declared  themselves  sa- 
tbfied  with  the  defence  made  by  the  merchants*  counseL  And 
as  the  argument  was  very  diffuse,  it  may  suffice  to  abridge  that 
defimoe,  which  states  the  several  objections  made  by  the  mne 
counsel,  who  opposed  the  commission,  though  for  difierent 
parties,  and  upon  difierent  grounds  of  interest. 

They  considered,  1st.  The  power  of  appointing  whar&  and 
k^a  kt  the  common  law,  and  how  it  was  altered  by  act  of  Par- 

[  *583  ]  liament.  ^2d,  The  objection  to  the  legality  of  the  present 
comnussion.  3d,  The  obiections  to  the  return.  Ist,  ny  the 
law  of  nature  and  the  civil  law,  the  shores  of  the  sea  and  navi* 
gable  rivers  were  free  and  open  to  every  body.  But  in  all  nar 
tions,  which  have  built  then*  policy  on  the  feodal  law,  such 
shores,  and  the  tolls  arising  from  landins  thereon,  have  alwaj^ 
belonged  to  the  Sovereign,  as  a  branch  of  his  r^a!  prerogative. 
Crag.  1,  c.  15,  sect.  15.  Feud.  1.  ^,  t.  56.  In  England,  the 
King  is  bound  of  right  to  defend  his  kingdom  against  the  sea, 
as  well  as  agaaist  enemies;  F.  N.  B.  118.  And  therefore,  be- 
fore the  statute  6  Hen.  6,  he  was  en^wered  to  grant  a  com- 
mission of  sewers  at  the  conunon  law;  IQ  Rep.  141.  And  if 
lord  of  all  the  shore,  a  fortiori  of  ports  and  bav^is,  which  are 
the  inlets  into  the  khigd<»n,  and  toe  gate^  of  the  realm;  Dav. 
9,  &  56.    The  King  only  can  appoint  lawfol  p<Nrts(a),  for  in- 

rs  into,  and  egress  from,  the  kingdom;  and  therefore,  in 
15th  of  King  John,  ships  were  seized  for  putting  in  at  a 
I^ace  which  was  no  legal  port.  Mad.  Hist.  Exdu  ^Ol  Be- 
sides reasons  of  polity,  reasons  also  of  revenue  conspired,  to 
establish  this  doctrine,  in  order  to  preserve  the  inherent  fiscal 
rights  of  the  Sovereign:  Not  the  hereditary  customs;  for, 
though  held  to  be  due  by  prescription*  Dyes,  165,  and  by  Lord 
Hale,  Hardr.  214,  yet  Loid  Coke,  £  tet.  59,  and  Vaughan, 
161,  have  clearly  shewn,  that  even  the  dend  mark  <m  wools, 
&c.  was  granted  by  act  of  Parliament»  3  Edw.  I,  and  the  same 
is  acknowledged  in  stat.  25  Edw.  1.  But  those  of  a  more 
^arly  date,  as  the  prisage  and  butlerage  of  wines,  which  are 
mmtioned  m  Mag.  Rot.  Rich.  1 ;  Mad.  Hist  Exch.  5S6,  538; 
whether  these  arose  Aom  mere  prerogative,  or  were  granted  in 
some  great  council,  cannot  be  now  ascertained  (6).  But,  in 
>  cdther  case,  the  right  of  limiting  ports  and  havens  was  neces- 
sarily consequentid  to,  perhaps  coeval  with,  these  duties.  The 

(«)  Sec  Ld.  C.  J.  Uak,  De  portibus  Comm.  S63. 
MARIS,  e.  Ill,  in  1  Haigrave'a  Law  Tracts,         (6)  See  the  anthoritiee  coUected  in  Via. 

50  H  §eq,;  Bac.  Abr.  iVwt^oMM,  (B),  Abr.  Prengatbm,  (B.  a,  O.  a);  Com.  Dig. 

s.  5,  iMd.  V,  SOX,  foL  tii,  500;  1  Bla.  M  (D  44,  «e.):  1  BU.  Conn.  SIS. 


.  BILABT  TEKM,  6  GBO.  III.  SXCH. 

King*!  enstomers  resided  in  diose  -portB,  and  no  landing-pkees  tAb  Ghb  of  the 
were  aUoiredy  but  guch  as  the  King  assigned  by  eharteri  or      ij^fTJiiiL 
were  so  by  prescription,  whieh  presupposes  a  charter.  No  per-         t****  ' 
sons  can,  at  this  day,  make  a  *new  port  without  the  Kmg*s  [    *584    ] 

£ant,  or  an  act  of  Farliament.     A  Court  of  Portmote  is  inci* 
nt  to  a  legal  haven,  4  Inst.  148,  which  must  originally  spring 
from  the  Crown.     Henry  VIII.  granted  many  frandiises  of 
this  kind  in  the  counties  of  Anglesey,  Flint,  and  Caernarvon; 
Stat.  1  £Uz»  c.  11.    The  King  having  thus  the  right  of  ap^ 
pointing  ports,  stat.  4  Hen.  4,  c.  IW,  was  made  to  strengthen 
and  confirm  that  right;  **  all  merchandize  shall  be  charged  and 
**  discharged  in  the  great  ports  of  the  sea,  and  not  in  creeks 
*^  and  small  arrivals.'     But  though  the  Crown  had  the  power 
of  appointing  ports  and  havens,  yet,  when  once  appointed,  it 
had  not  the  power  of  resumption,  or  of  narrowing  and  confimng 
their  limits:  but  if  once  those  limits  were  established,  it  be- 
came lawful  to  land  in  any  part  of  such  port  or  haven.     This 
introduced  great  frauds  upon  the  revenue  (by  shipping  and 
landing  at  blind  and  unknown  wharfs  and  keys,  Mouoy,  I.  ^, 
c.  15),  to  remedy  which,  stat.  1  Eliz.  e.  11,  was  made.   Thb(^ 
restrains  the  shipping  and  landing  of  goods,  1st,  In  jpoint  df 
time  betweeii  sun«rise  and, sun-set.     ^ly.  In  pointer  place, 
viz.  such  open  places  as  should  be  appointed  by  commission 
before  Ist  September,  1559.     The  mischief  was  then  the  abun- 
dance and  obscurity  of  the  landing  places,  not,  as  at  present,  the 
scatcity;  and  therefore  open  places  are  directed  to  be  assigned. 
A  commission  issued,  14th  June,  1559,  and  a  return,  ^th  Au- 
gust, 1559,  appmnting  "  the  places  underwritten  to  be  open 
'^  lading  and  discharging  places,**  aind  all  others  to  be  abolish- 
ed; and  many  regulations  are  therein  made  not  mentioned  in 
the  statute  or  commission.    In  the  reign  of  Car.  2,  these  re- 
strictions were  found  to  be  too  narrow,  but  could  not  be  un- 
loosed but  by  the  Legislature :  and  therefore,  by  stat.  14  Car. 
8,  e.  11,  sect.  14,  power  is  giveil  to  the  Crown/  from  time  to 
time,  to  assign  by  commission,  '^  all  such  furtheir  places,  pcnrts, 
*^  members,  and  creeks^  as  shall  be  lawftil  for  landing  and  dis- 
"  charging  goods.^'    And  all  persons  are  prohiUted  to  land  or 
disdiarge  goods,  &c.  *^  but  oiuy  upon  such  openplc^ee,  ketf,  er 
**  wAmrf^  as  shall  be  ^so  assigned/  unless  by  special  sufferance  [    ^585    ] 
from  the  commissioners  of  the  customs,    l^is  restored  to  the 
Crown  its  ancient  right  of  appointment  of  keys  and  wharfs,  as 
members  of  ports  and  havens,  so  as  it  be  done  by  commission, 
and  not,  as  formerly,  by  letters  patent,  &c.     In  1667,  the 
present  legal  wharfs  between  the  Tower  and  London  Bridge 
were  assigned  by  commission,    and   the  return  ratified  by 
Car.  3,  ai  August,.  1667,  and  by  Jac.  2,  A.  D.  1686.     As 
trade  increased  a  further  extension  grew  necessary.     This 

give  rise  to  the  sufferance  wharfs  on  the  Surrv  uiore,  al- 
wed  by  the  commissioners  of  the  customs.    The  inconve* 
nience  of  these  is,  that  they  exaet  double  fees,  that  all  eora- 

(e)  BteL  8. 


ggg  HILARY  TEBM,  6  GEO.  111.  EXCH. 

The  Cue  of  the  modities  (tobacco  in  particular)  are  not  allowed  to  be  landed 
London       there^  and  frauds  are  more  easily  committed  on  the  lerenue 
Wharfs.      £^^  ^^^^^  ^f  j^g  regulations.     This  occasioned  the  present 
commission,  the  execution  of  which  is  now  opposed,  1st,  By 
the  owners  of  both  the  legal  and  sufferance  wharfe.     The 
legal  wharfingers  say,  that  their  wharfs,  being   1500   feet 
in  length,  are  fully  sufficient  for  the  trade:   the  sufierance 
wharfingers  swear,  that  theirs,  being  12,000  feet^  are  ako  in 
general  employment.    The  latter  allegation  destroys  the  firsts 
and  is  also  a  proof  of  the  necessity  of  more  legal  wharfs.   The 
legal  wharfingers  say,  that  if  the  present  spot,  being  750  feet, 
be  converted  into  wharfs,  the  old  ones  will  be  deserted;  and 
yet  they  are  not  deserted  now,  when  12,000  feet  of  sufferance 
wharfs  are  employed.  If  this  aJIegation  be  true,  it  only  proves, 
that  the  new  wharfs,  will  be  more  convenient  to  trade  man  aU 
the  old  ones  put  together*    The  old  legal  wharfs  are  not  to  be 
abolished,  and  the  sufferance  wharfs  may  still  remain,  if  thought 
necessai^  by  the  commissioners  of  the  customs.    Sdly,  The 
City  of  London  complains,  that  by  an  extension  the  liberties'of 
the  city  will  be  violated^  their  package  and  scavage  eluded; 
their  porters  and  carmen  ruined,  and  Christ's  Hospital,  which 
licences  the  carmen,  impoverished.    But  their  package  and 
scavage  duties  extend  to  the  whole  port  of  London  f  their  por- 
ters and  carmen  will  be  equaUy  employed  as  otiiers,  if  mey 
'■'<-''         work  at  the  same  moderate  prices;  and  the  sufferance  wharfa, 
which  alone  will  be  reduced  by  this  extension,  are  all  out  of 

[  *  586  ]  the  liberties,  and  non-freemen  are  constantiy  there  ^emnloyed* 
3dly,  The  inhabitants  of  St.  ELatherine's  proceed  merely  on  a 
mistake,  that  their  houses,  situate  on  the  spot  assigned,  are  to 
be  taken  from  them  by  this  commission.  But  it  is  optional,  not 
compulsive;  beneficial,  instead  of  a  grievance:  their  ground 
cannot  be  turned  into  wharfs  without  their  consent;  but,  if 
'  they  can  agree  on  terms,  they  may  hav»  the  privilege  of  wharfe, 
which  before  they  were  not  capable  of  havine.  The  objections 
therefore  of  hardship  and  inexpedience  are  ifl  founded,  though 
neither  the  Commissioners  nor  the  Court  are  judges  of  it:  me 
Crown,  the  only  legal  judge,  has  already  determined  that  ques* 
tion.  But,  2,  The  legal  objections  to  the  commission  are, — 
1st,  That  no  new  commission  can  issue,  but  in  such  cases  where 
.none  has  issued  before,  or  where  the  old  wharfs  are  become 
unfit  and  useless.  The  solution  is,  this  strikes  at  the  root  of 
all  commissions  of  extension.  The  wharfs  may  be  unfit,  for 
want  of  room  as  well  as  from  actual  decay.  Besides,  these 
words  are  mere  inducement  in  the  preamble,  and.not  partof 
the  enacting  clause.    2d,  The  Commissioners  are  interested  or 

Sartial;  some  of  them  having  petitioned  for  the  commission, 
olution. — If  this  were  a  question  of  expedience,  the  objection 
might  have  some  colour.  But  that  is  already  decided.  In 
comnussion  of  charitable  uses,  persona  interested  cannot  be 
commissioners,  but  complainants,  as  such,  are  not  excluded. 
No  charge  or  suspicion  of  interest  in  the  place  assigned.  Eight 
only  are  under  this  predicament  as  petitioners.    There  are. 
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bMdea,  the  great  officers  of  State,  of  the  Customs,  the  Lord  TheOMeoCttt 
Mayor,  and  twelve  Aldermen  and  collectors  of  the  customs,  of      ^^^. 

the  quorum.    This  is  a  sufficient  guard  against  all  fraud  or  « ^ — ^ 

bias.  3d,  Some  Commissioners  are  descril^d  by  their  offices, 
not  their  names,  and  the  Court  cannot  take  judicial  notice  who 
those  officers  are.  Solution. — Ho  pretence,  that  in  fact  any 
man  has  acted  without  being  in  the  office  named.  This  ob> 
jection  would  vacate  the  highest  commissions  in  the  kingdom: 
the  commission  of  the  peace  is  often  directed  to  the  of*ficer,  [  ^587  ] 
not  the  man.  It  has  received  the  sanction  of  Legislature  in 
the  Act  of  Regency.  4th,  The  commission  has  determined  the 
expedience  of  an  extension,  and  has  not  left  the  Commissioners 
to  judge  of  it.  Solution.— ^The  commission  of  Car.  2,  declares, 
that  the  keys  and  wharfs  must  of  necessity  be  altered.  This  a 
cotemporary  exposition,  and  a  precedent.  Besides,  the  Court 
have  determined  this  point  on  the  former  a]^plication.  6th,  The 
commission  is,  to  appoint  fit  and  convenient  wharfs,  whereas 
the  act  of  Car.  2,  says,  that  the  appointment  shall  be,  of  lawful 
wharfs.  Solution. — ^The  word  "  iattful"  must  mean  such  as 
should  hereafter  be  made  so.  Otherwise,  if  none  could  be  ap- 
pointed but  such  as  were  lawful  before  the  commission  issued, 
there  never  could  be  an  extension.  Besides,  this  is  warranted 
by  the  precedent  of  Charles  the  Second's  commission.  6th,  The 
commission  has  determined  the  particular  spot,  and  left  nothins 
to  the  discretion  of  the  Commissioners;  whereas  the  wora 
**  assign'*  implies  an  election.  This  is  iUegal,  and  contrary  to 
all  precedent;  particularly  that  of  Dover  harbour,  5  Geo.  2. 
Solution. — Dover  Case  might  be  proper  to  be  left  at  larae; 
but  it  does  not  follow  firom  thence,  that  all  otiiers  must  folkw 
it.  It  is  improper  to  ^ve  the  commission  a  power. to  ao  all 
down  the  river,  or  to  the  Kent  or  Surry  shore. .  A  limited  dis- 
cretion IB  proper.  So,  in  19  Car.  2,  confined  to  the .  Custom^ 
house  and  places  thereabouts.  Here  they  have  a  discretion  to 
take  the  whole  or  any  part  of  the  ground  described.  7th,  The 
commission  hath  departed  from  the  powers  of  the  statute  Car.  2, 
in  not  directing  the  Commissioners  to  assi^  open  places.  So- 
lution.— Deferred  till  the  next  head  of  objection  is  considered; 
viz.  S.^  Legal  objections  to  the  return.  1st,  It  is  uncertain,  be- 
causeit  has  not  stated  whether  the  ground  be  open  or  covered 
with  buildings.  Sd,  It  has  in  *fact  assigned  a  spot,  which  is  in  [  *588  ] 
part  covered  with  building.  Solution. — ^Not  necessary  to  state 
the  fact,  because  immaterial  in  point  of  law.  This  construction 
would  be  destructive  of  the*  powers  of  the  act.  There  is  no 
place  absolutely  open,  in  the  sense  contended  for,  witiiin  two 
miles  of  the  Custom-house,  But  whatever  be  tiie  sense  of  the 
word  "  open"*  it  was  meant  for  the  benefit  of  the  revenue;  and 
therefi>re  the  objection  does  not  lie  in  the  mouths  of  the  pre-, 
sent  opponents.  ^  The  statute  of  Car.  3,  does  not  require  the 
places  to  be  open,  when  assigned;  but  only,  when  used  The 
word  is  purposely  dropped  in  the  first  clause,  and  taken  up  in 
the  seccmd.  *  Convenience  of.  situation  is  the  only  thing  to  be 
regarded  at  the  assignment;  the  other  qualifications  are  con- 
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The  Gm  of  die  ditions  prerioos  to  die  use.    The  commission  and  return  do 
WHAm.      ^^^  constitute,  a  legal  wharf  without  the  owner's  subsequent 


^ 


consent  to  ckar  away  his  buildings.     Besides,  "  cpen"  does 
iMt  always  signify  "  uneaveredy*  but  "free  of  access.**    Open 
6aif  cq>en  market,  open  court    Eacheaters  shall  sit  in  conve- 
nient mid  open  places ;  stat.  1  Hen.  8,  c.  8,  sect.  3.   Sheds,  &c. 
are  necessary  to  presenre  goods,  yet  would  make  a  wharf  illegal 
in  the  aense  now  contendra  for.    In  the  eommiasion  fcff  East 
Cowes,  82  Car.  2,  part  of  a  storehouse  and  shed  assigned.  TIm 
return  1  Eliz.  supposes  houses  to  be  standing  at  the  assignment, 
by  ordering,  that  no  stranger  should  be  suffered  to  inhabit 
thereon  after  Easter,  1660.    And  it  particularly  assigns  the 
ground  on  which  the  bridge-house  then  stood;  this  is  the  co- 
temporary  exposition.    Sd,  The  place  assigned  is  unfit  in  its 
psesent  state.     Some.part  of  it  cannot  be  rendered  of  the  in- 
tended width  without  encroaching  on  the  riyer.    And  the  as- 
signment must  be  absolute  at  the  time,  and  not  on  conditi<m 
that  the  place  be  afterwards  rendered  fit    Solution. — ^The 
only  question  is,  if  the  situation  be  fit  and  convenient    The 
encroachment  has  been  already  tried,  and  adiudged  to  be  no 
nusance,  in  the  Case  of  Irongate  Wharf.    All  assignments  of 
new  wharfs  must  be  conditional.    The  owner  will  not  lay  it 
out,  and  build  a  key,  &C4  till  he  is  certain  that  it  will  be  allow- 
[    *589    ]  ed.    In  the  rectum,  19  Car.  2,  Dice  Key  and  Sommers  Key 
are,  in  the  same  manner,  conditional.    4th,  A  dupHcate  of  the 
former  certificate  should  have  been  laid  before  the  Commis- 
sioners, according  to  the  usual  practice.    Solution. — It  may  be 
convenient,  but  tne  omission  would  not  be  fataL    Besides,  it 
appears  they  had  it,  for  they  refer  to  it     5th,  part  only  of  the 
ground  mentioned  in  the  commission  is  returned  to  heJSl.*  the 
rest  should  have  been  returned  unfit.    Soltttionl---rTne  eoift- 
mission  requires  only  that  part  to  be  returned,  which  ia.finmd 
fit  and  convenient,  not  that  which  is  unfit    When  a  general 
commission  issues  to  establish  wharfs  in  a  port,  must  tiie  retani 
be  stuffed  wilii  the  names  and  descriptions  of  every  improper 
I>lace?    6th,  The  commission  is  exceeded  by  making  r^ffukr 
tions.    No  such  power  given  in  tiiis  commission,  though  oiere 
was  in  tibiat  of  Cha.  2.    And  even  in  that  it  was  ill^pd,  aa  not 
being  warranted  by  the  statute;  but  was  overiooked,  firom  the 
emergency  of  the  times,  being  immediately  after  tiie  fire  of 
London.    Solution. — In  Queen  Elizabeth'a  commission  there 
is  no  such  power,  yet  regulations  are  made  by  tiie  return.  And 
the  omission  in  King  Charles's  commission  was  perhana  the 
reason  why  the  return  was  afiierwards  oonfirmed  \vf  fh&  Crown. 
But  if  allowed  to  be  beyond  their  powers,  still  these  regulatifms 
are  no  part  of  the  aasignment,  but  meidv  matter  of  advice  and 
surplusage.    7th. — The  Comnussioners  nave  declared  all  keys 
unlawfid,  except  those  contained  in  this  and  the  former  certifi- 
cate.   This  repeals  an  act  of  Parliament,  whi<ji  estaUiahea  the 
wharfs  above  oridge,  which  are  contained  in  neither  of  the 
certificates.    Solutioa.-«-Wharfii  above  bridge  are  not  within 
the  port  of  LondoB:  the  western  boundary  of  which»  by  the 
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return  10 Car.  8,  is  assigned  to  l)e  London-brid^:    And  the  ThsCMorihe 
dedmnition  of  the  present  conunission  is  expressly  confined  to      ^^Hl^ 
all  places  within  the  port  of  London.    Wherefore,  upon  the  ,y        > 

whole  they  prayed  that  the  conunission  and  return  nught  be 
ffled, 

*  The  Court  took  thne  to  consider  of  it  till  the  nresent  Term,  [  ^590  ] 
and  then  Parker,  C.  B.,  dehvered  the  opinion  of  the  Court — 
We  are  all  of  opinion,  that  this  commission  is  not  well  founded. 
The  desiflnatbn  of  ports  is  part  of  the  King's  prerogatiTe.  He 
might  make  regulations  therein  by  common  law  in  order  to  se* 
cure  hi3  revenue:  yet,  without  an  act  of  Parliament,  he  could 
not  impose  new  duties.  To  prevent  firauds  upon  the  rerenue, 
the  Stat.  4  Hen.  4,  c.  SO,  was  made;  but  this,  being  found  in« 
adequate,  produced  the  1  Eliz.  c.  11,  which  restrains  the  as- 

Xtion  of  wharfs  and  keys  to  open  places  only.  This  was 
red  by  14  Car.  2,  c.  11,  which  gives  farther  powers,  but 
expressly  prohibits  all  lading  or  unlading  except  upon  open 
pkuses.  The  power  of  the  Crown  to  issue  this  commission  de- 
pends  entirely  upon  these  statutes:  and  we  think  that  power 
not  well  pursued.  Not  one  of  the  words  *'  openplaee^  tey^  or 
wharf i^  is  used  in  this  commission.  It  is  therefore  materially 
different  from  all  former  precedents.  And,  as  it  does  not  pur- 
sue either  the  power  or  the  precedents,  it  is  not  warranted,  and 
must  be  quashed.  The  return  itself  does  not  find  the  spots 
assigned  to  be  **  openplace$:^  and  Lord  Hale  (in  a  MS.  in 
Lincoln Vinn  hbrary)  lays  it  down,  that  private  houses  cannot 
be  assigned  for  whai^. 

The  commission  and  return  were  quashed. 


EASTER  TERM,— 6  Geo.  IU.  1766.— K.  B.  [     591      ] 
Corporation  of  Colchester  v.  Sbaber. 

8.  Cf.  8  Bnir.  18S6. 

XHE  Corporation  of  Colchester  by  a  series  of  illegal  elec-  CorporatioD,be- 

tions  was  so  reduced,  that  no  subsequent  election  of  magistrates  |^  ^^'Ij^  ^, 

could  be  made,  and  was  therefore  in  common  acceptation  dis«  fer«  accepting  m 

solved,  and  a  new  charter  was  granted  by  the  Crown.    And  new  charter,  is 

now,  upon  an  action  brought  by  the  new  Corporation  (a),  the  ^^  diwohred, 

question  upon  a  case  reserved  was,  whether  the  new  Corpora-  ^i^d,  a^rach 

tion  succeeded  to  all  the  rights  of  the  old  one.  acceptance,  ii 

Lord  Mansfield,  C.  J. — ^The  fact  has,  and  may  often  hap-  ^^  •?"**  *^5"^ 

pen,  that  by  judgment  of  omter  against  persons  iU^ally  elect-  ^.  [^d  niay 

ed,  no  regular  election  can  again  be  had,  and  the  corporation  sue  on  a  bond 

given  to  the 
oriffinal  curpora* 

(a)  It  apptan  from  the  report  in  S But.,     lie  WKfm  and  aldermaoi  and  tliat  they  .jon-i 
that  it  was  an  actioii  of  debt  on  a  bond     weae  aU  dead  in  I76S«  that  firon  1740  to         ^ 
eiecatod  to  the  otf  oerpontioni  fai  1735;      1768,  ao  penon  had  acted  as  sooh,  and 
that,  in  1740,  judgments  of  imtUr  were     that  the  now  charter  was  granted  hi  176S» 
had  against  the  persons  then  chdnuqg  to     3  Q.  S. 
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18  commonly  said  to  be  thereby  dbsolved.  But  tiU  this  case  it 
was  never  doubted,  but  that  by  a  new  charter  itims  revived, 
unlesd  where  there  is  a  change  in  the  name  or  constitution,  and 
even  there,  it  has  been  determined  to  be  still  the  same.  It  now 
comes  on  without  a  dictum  in  the  books,  by  way  of  authority, 
to  support  the  doubt:  but  it  ib  said  to  be  meant,  as  a  ground 
for  an  apphcation  to  Parliament,  to  determine,  that  what  shall 
here  be  determined  to  be  law,  is  unjust,  and  ought  to  be  re- 
medied. If  such  an  application  should  be  necessary  for  this 
corporation,  the  remedy  ought  to  be  universal,  and  extend  to 
all  corporations.  But  I  am  of  opinion,  that  the  corporation  is 
not  dissolved,  but  only,  deprived  of  its  magistracy.  The  free- 
men are  still  entitled  to  their  right  of  common,  to  votes  for 
members  of  Parliament,  &c.  These  privileges  are  not  lost  by 
[  *592  ]  the  ouster  of  a  mayor.  *Sir  James  Smithes  Case,  in  Shower  (A) 
and  4  Mod.  52,  is  in  point.  The  corporation  is  rather  in  abey- 
ance, when  it  cannot  act,  than  dissolved,  and  may  be  revived 
by  a  new  charter. 

WiLMOT,  J. — ^When  a  corporation  accepts  a  new  charter,  it 
renuuns  the  same  as  it  did  before;  Haddock's  Case,  Raym. 
435;  Case  of  Scarborough,  S  Lev.  SS7.  If  the  corporation 
were  dissolved,  the  lands  would  revert  to  the  donor;  and  the 
King,  by  his  new  charter,  could  not  divest  those  rights,  and  re- 
grant  them  to  the  new  corporation.  But,  if  only  dormant^  no 
such  inconvenience  follows. 

Yates,  J. — Of  the  same  opinion;  and  cited  lAtUereVs  Case, 
4  Rep.  87  b;  Case  of  WeUs,  1  Lutw.  508. 

AsTON,  J. — Of  the  same  opinion  (c).    . 


(6)  %  Show.  263,  S74,  by  Uic  name  of 
it.  ▼.  Mayor  dLomdom;  Skin.  293,  310; 
12  Mod.  17;  Holt,  16S,  iSl  C. 

(c)  It  has  been  detennined,  in  a  lub- 
seqaent  caae,  that  when  an  integral  part 
of  a  corporation  la  gone,  without  whose 
existence  the  functions  of  the  corporation 
cannot  be  exercised,  and  the  corporation 
has  no  means  of  restoring  it,  or  of  doing 
any  corporate  act,  the  corporation  is  dis- 
solved to  certaim  fmrpoui  f  that  is,  it  is  so 
fiur  dissolved,  that  the  Crown  may  grant  a 
new  charter  to  a  different  set  of  men :  and 
it  is  not  necessary  that  it  should  be  accept- 
ed by  a  minority  of  the  remaining  mem- 
bers of  the  old  corporation ;  it  is  sufficient, 
if  it  be  accepted  by  a  majority  of  the 
grantees;  R,  v.  Pasmoret  3  T.  R.  199, 
where  all  the  cases  on  the  subject  are 
fully  considered,  and  particularly  the  ptin- 
dpiJ  one.  Lord  Kenyan,  C.  J. — "  It  has 
been  said,  that  in  the  case  of  the  Mayor  of 
Colehester  v.  Seabtr  it  was  determined, 
that  the  old  corporation  was  not  irrevoca- 
bly gone,  though  they  had  lost  their  una- 
gutrates.  Lord  Mansfield  did  not  say  in 
that  case,  that  thd  corporation  cotild  act, 
or  that  it  was  not  dissolved  to  sosm  jwr- 
poteti  but  only  that  the  King  might  re- 
novate- it,  and  when  renovated,  all  the 


former  rights  would  revive  and  attadi  on 
the  new  corporation,  and  amongst  others 
the  right  of  suing  on  the  bond  given  to  the 
old  corporation."  Bnller,  J. — "  It  was 
there  tluown  out,  that  the  old  oorporatian 
would  not  lose  their  rights  of  common  and 
certain  other  rights.  With  regard  to  the 
rights  of  common,  it  was  probably  taken 
from  a  case  in  2  Lord  Raym.  953,  where 
Lord  Holt  is  supposed  to  have  given  such 
an  opinion.  But  no  authority  is  there  cited 
for  it  But  if  such  a  right  were  claimed, 
let  us  consider  how  it  could  be  supported. 
If  it  were  granted  to  them  as  a  corporatioo, 
the  persons  claiming  it  m«st  shew  that 
there  is  a  corporation  in  existence.  And 
if  the^  claim  by  prescription,  they  must 
set  it  up  in  the  name  of  the  old  corpota- 
tion:  but  it  cannot  be  set  up  in  the  names 
of  persons  who  do  not  exist  Another 
case  there  mentioned  b  that  of  the  Corpo> 
ration  oi  Searbonmgk,  where  it  was  uad, 
that  debts  due  to  the  first  ooqporation  re- 
mained, notwithstandinga  change  of  name. 
Of  that,  no  doubt  can  be  entertained:  for 
if  the  King  intended  to  give  rfghCs  to  the 
new  corporation,  which  were  ei^yed  by 
the  old  one,  it  was  undonbtedly  competent 
to  him  to  do  so.  And  tills  is  the  amoant 
of  wliat  I  sqppoie  the  Court  intended  to 


EASTER  TERM,  6  GEO.  III.  K.  B. 

^  Lord  Mansfield,  C.  J. — ^The  statute  of  the  11  Geo.  l{d)f 
arose  from  a  constitutional  jealousy,  that,  if  corporations  could 
only  be  revived  by  the  King's  charter,  it  might  be  in  the  power 
of  the  Crown  to  garble  all  such  corporations.  Therefore  the 
act  puts  it  in  the  power  of  the  body  to  revive  themselves. 

Posiea  to  the  plaintiffs. 


SOU 


dedde  in  the  Coiekeiier  Caae."  Gro§e, 
J.—"  1  have  attendTdy  oonsidered  that 
caae ;  and  it  appean  to  me,  that  the  true 
question  there  was,  whether  the  new  char- 
ter did  not  so  fiur  revise  the  rights  of  the 
old  corporation,  as  to  give  power  to  the 
new  corporation  to  sue  for  them.  The 
Court  thought  that  it  did ;  and  if  it  were 
otherwise,  the  consequences  would  be  &- 
tal  to  almost  aU  the  corporations  in  the 
kingdom ;  for  there  b  hardly  any,  which 
have  not  at  some  time  or  other  been  dis- 
solved m  diat  point  of  view;  and  aU  those 
would  lose  th&  prescriptions.  The  Court 
indeed  did  seem  to  think  in  that  case, 
that  the  corporation  was  not  dissolved  to 
any  purpose:  but,  on  looking  into  the 
cases  there  dted  and  r^ed  on,  they  will 
not  be  found  to  warrant  that  general  pro- 


Corporation  of 

COLCHESTSR 

9, 

' SSABBB. 


While  a  corpontioD  eiists  capable  of 
discharging  its  functions,  the  Crown  can- 
not obtrude  another  charter  upon  them  ; 
they  may  either  accept  or  reject  it;  Id. 
S40.  And  where  the  King  grants  a  charter 
to  a  corporation,  there  b^ig  a  prior  charter 
existing  at  the  time,  the  new  charter  is 
void  oft  buHo:  because  two  corporations 
Ibr  the  same  purposes  of  government  can- 
not exist  within  one  and  the  same  place, 
and  at  one  and  the  same  time;  R.  v. 
JwuTjft  S  Bro.  P.  C.  336,  (Tomlin's  ed.); 
and  see  &  a  1  T.  R.  575,  2  T.  R.  515. 
See  also  it  V.  Mcrrit,  3  Bast,  S 1 S,  4  Bast, 
17;  it.  V.  Mayor  QJMommomtk,  4  B.  ft  A. 
496;  Vin.  Abr.  GofjwrolMM,  (I);  Bac. 
Abr.  Id.  (G);  Com.  Dig.  FnmekiHt,  (0 
4,5). 

(4)  C.  4. 


ECCLBSAL  BiBRLOW  t7.  WaRSLOW. 
A,  C.  Burr.  Sett  Ca.  562. 

Samuel  Wilshaw  and  two  chOdren  were  removed  from  paHsh  appien- 
Warslow  to  Ecclesal.     Order  confirmed  on  appeal,  stating,  tice  may  agree 
"  That  the  pauper,  S.  Wilshaw,  being  sixteen  years  old,  was  ^ ^1^  hb^'. 
bound  by  the  parish  an  apprentice  to  Wm.  Ashfiith,  at  Ecclesal,  dentures  at  21, 
for  eight  years :  that  he  resided  there  under  that  indenture  for  though  bound 
five  years,  and,  being  then  twenty-one,  he  and  his  master  Sl^ttJ^^oT* 
^reed  to  cancel  the  indentures,  which  was  done  accordingly,  the  parish.] 
The  pauper  was  then  hired  for  apyear  to  Robert  Meller,  of 
Warsiow,  and  served  there  for  a  year  under  that  hiring,  and 
received  his  year's  wages,  and  has  gained  no  settlement  since.*' 
Objected,  that  the  indentures  could  not  be  cancelled  without 
consent  of  the  parish.     But  by 

*Lord  Mansfibld,  C.  J.— There  is  no  authority,  that  the  [    *593    ] 
consent  of  the  parish  is  necessary  for  that  purpose,  neither  is 
diere  any  reason. 

WiLMOT,  J. — The  reason  why  the  act(df)  extended  the  term 
to  twenty-four  was,  that  parishes  might  put  out  children  at  less 
expence;  because  the  latter  part  of  the  time  is  most  advan- 
tageous to  the  master.  ,  Another  reason  was,  because  they 
could  not  bind  an  infant  beyond  the  age  of  twenty-one  without 
the  aid  of  the  act,  which  prevents  such  contract  being  rescind- 


ed  48  BUs.  c  2,  s.  5.     But  now  by 
18  O.  8,  c.  47,  parish  apprentices  shall 
tin  they  come  to  the  age  of 


only  be  bound 
twenty- one  years. 


And  see  further  pro- 


visions as  to  binding  out  pariah  apprentices, 
54  0.  8,  e.107;  14b2G.  4,  c82;  it  v. 
Tmutttul,  8  T.  B.  528. 


ECOUBSAL 
BUELOW 

WAUI.OW. 
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ed  without  the  consent  of  the  master.    But  the  act  leaves  the 
parties,  when  both  are  of  full  age,  to  act  as  they  please. 

Yatss,  J. — This  is  a  strange  objection  to  come  from  a 
parish  not  party  to  the  indentures. 

Orders  quashed  (e). 


(e)  A.  r.HarberUm,  1  T.  R.  189,  S.  P. 
Bnt  if  the  apprentice  be  under  age,  ihe  ap- 
prenticeship cannot  be  dittolTed  without 
the  conient  of  the  parish  oflkers ;  R,  ▼. 
Amtirtyf  Burr.  Sett  Ca.  441.  Where  a 
parish  apprentice  was,  befinre  the  passing 
of  18  G.  8,  c.  47,  (preceding  note),  bound 
tin  twenty-fi>ur,  and  served  tin  nearly  at- 
taining twenty-one,  when  hb  i^aster,  being 
about  to  leave  the  parish,  and  no  longer 
wanting  his  service,  told  him  he  might 
leave  him  and  go  where  he  liked  and  shift 
Ibr  himself;  Init  if  he  could  not  provide 
Ibr  himself  he  Biigfat  return  t9  Um;  upon 


which  he  quitted,  and  when  he  was  about 
four  months  past  twenty-eoe,  bound  him- 
self by  indenture  as  apprentice  to  another 
master  for  three  years,  and  served  with 
him  the  three  years :  he  did  not  gain  a 
settlement  by  service  under  the  second  in- 
denture: inasmuch  as  there  did  not  appear 
to  have  been  any  dissolution  of  the  first 
contract,  and  therefore  he  was  not  mujwriM 
at  the  time  he  entered  into  the  second;  R. 
V.  Ba»t  4  H.  &  S.  368.  As  to  apprentices 
generally,  see  Gray  v.  Cooiboa,  16  East, 
18;  54  G.  8,  &  96,  and  R.  t.  Si.  UMm^ 
imU,  553. 


Concealment  of 
private  facts, 
not  of  public 
focts,  or  condu- 
tsions  from  facts, 
will  vacate  a 
policy. 


Carter  v.  Boehm. 

A  C.  3  Bum  1907. 

A.CTION  on  a  policy  of  insurance  made  at  London,  9th  May, 
1760,  at  4fper  cent.,  interest  or  no  interest  (/),  upon  Fort  Marl- 
borough, alias  Bencoolen,  in  the  East  Indies,  for  twelve  calen- 
dar months,  from  Ist  October,  1759,  to  1st  October  1760, 
aainst  any  European  enemy:  On  Sd  April,  1760,  the  fort  was 
^en  by  the  French. 

Lord  Mansfield,  C.  J«,  delivered  the  opinion  of  the  Court 
on  a  motion  for  a  new  trial ;  the  jurv  having  given  a  verdict  for 
the  plaintiff,  who  was  Governor  of  JBencoolen* — To  impeach 
this  verdict  it. is  insisted,  that  the  not  mentioning  certain  par- 
ticulars at  the  time  of  insurance  was  a  firaudvuent  conceal* 
ment  and  vitiated  the  policy.  I  shall  therefore  consider,  1.  The 
nature  of  concealments:  2.^pply  them  to  the  present  case. 

1st.  Insurance  is  a  contract  on  speculation:  the  special  facts 
usually  lie  in  the  knowledge  of  the  insured  only.  The  under- 
[  *594  ]  writer  trusts  to  him,  that  he  conceals  nothing,  so  as  to  ^make 
him  form  a  wrong  estimate.  If  a  concealment  happens  without 
any  fraudulent  intention  by  mistake  of  the  principal  or  his 
agent,  still  the  policy  is  void,  because  the  risk,  which  is  run,  is 
not  that  which  the  underwriter  intended.  So  if  the  under- 
writer knew  that  the  ship  was  arrived,  the  contract  is  void  as 
to  him(^).  But  tUiud  est  celare,  aliud  tacere.  There  are  many 
^  matters  as  to  which  the  insured  may  be  innocently  silent:  1.  As 
to  what  the  insurer  knows,  however  he  came  by  that  know* 
ledge;  2.  As  to  what  he  ought  to  know;  6.  As  to  what  lessms 
^^^  -^-1-     ^  underwriter  is  bound  to  Imow  politicid  pmls,  as 


the  risk. 


(/)  Stat.  IS  G.  8,  c.  87,  i.  1,  wUdi 
naket  hwuimDca  « iateie»tor  no  interatt" 
▼oidy  extends  only  to  insnraooes  nade  on 
ships,  and  goods  laden  on  board  ittch  shipt. 


Sae  mug,  S77,  n.  (»). 

(f )  "  And  an  acHoB  vould  lie  to  Rcawr 
the  premiuai;"  mt  Lord  Mm^leld,  Si  C 
3  Bun.  1909. 
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to  the  state  of  war  or  peace,  &c{h).  If  he  uiaiirea  a  privateer, 
he  need  not  be  toU  her  destination.  And  as  men  leaaon  difr 
ferently  firom  die  same  fiu^ts,  he  need  not  be  told  another's  con« 
dusion  from  known  facts.  The  question  must  always  be, 
whether  at  the  time  there  was  a  fair  representation  or  coneeat 
ment  of  the  facts. 

2.  As  to  the  present  case:  I  had  a  doubt  on  a  former  trial 
on  this  poficy,  whether  an  insurance  by  the  governor  of  a 
fort  was  good,  on  the  same  principle  as  the  case  of  seamen's 
wages  (j).  But  Fort  Marlborough  was  only  a  mercantile  he* 
tory,  not  a  military  fortress.  The  ol^ection  was  not  insisted  on 
at  this  trial.  If  it  had,  we  are  all  of  opinion,  it  would  not  va* 
cate  the  policy.  The  fort  was  only  defensible  against  the  na^ 
tives :  Its  only  security  against  European  force  was  the  diffi* 
eulty  of  entering  the  harbour.  The  state  of  the  fort  was 
generally  well  mown.  There  was  no  apprehension  of  an 
attack  till  the  French  attacked  Nattal  in  February,  1760.  It 
was  taken  21st  April,  1760,  by  Count  D'Estaing,  piloted  by 
Dutch  pilots.  No  evidence  of  any  soch  design  till  the  end 
of  March,  1760.  The  Grovemor  turned  all  his  money  into 
ffoods  in  the  end  of  February,  1760,  and  lost  much  more  than 
he  insured.  At  the  trial  the  defendants  relied  on  some  letters 
from  the  Governor  to  the  India  Company  and  to  his  brother, 
intimating  that  the  French  had  a  design,  the  year  before, 
to  attack  the  fort,  and  that  he  apprehended  they  might  re- 
sume it  again,  and  therefore  ^ving  orders  to  insure;  which 
was  Tuot  conununicated  to  the  underwriter.  They  relied  also 
on  the  opinion  of  the  broker,  that  these  facts  ought  not  to 
have  been  concealed.  But  we  think  the  verdict  weU  founded** 
^he  risk  depended  on  the  chance,  whether  any  European  [  *595  ] 
power  could  attack  the  place  by  sea.  Of  this  the  insurer  in 
London  could  judge  better  than  Governor  Carter  in  the  Indies* 
The  state  of  the  French  marine  was  better  known  here  than 
there.  He  insures  against  the  general  contingency  of  an  at- 
tack by  any  European  power.  No  such  design  existed  in  Sep- 
tember, 1759,  when  orders  were  sent  to  insure. — Consider  the 
several  concealments  objected.  1st,  He  did  not  disclose  the 
condition  the  place  was  in.  The  underwriter  knew  the  go- 
vernor himself  msured,  and  could  not  in  duty  disclose  it.  He 
tiierefore  took  upon  himself  the  knowledge  of  that  fact.  B]ut 
the .  fort,  it  is  said,  was  not  in  the  condition  it  ought  to  be. 
That  condition  ought  only  to  be  to  resist  an  Indian  force :  it 
was  notorious  it  could  not  resist  an  European  attack.  Where- 
fore we  are  all  of  opinion,  that  in  this  pomt  the  verdict  b  good. 

(k)  See  Sien  ▼.  PmrkUon,  8  Dong,  pty  of  captainifai  many  trades,  ai  for  in- 

78S  0.  ftance  die  Bast  India  trade,  .being  the  pri- 

(0  It  has  been  expressly  decided,  that  vilege  of  carrying  out  investments  to  the 

a  sailor  can  neither  hisure  his  -wages,  nor  settlement  to  which  they  are  bound,  and 

any  commotf ty  he  is  to  receive  in  lieu  of  there  making  the  best  advantage  of  them 

fF§httir  T.  Dt  ratigt,  7  T.  R.  157.  in  th^r  power,  it  would  be  absurd  to  say, 


Bttt  the  captain  of  a  ship  in  the  African  that  such  investments  were  not  the  sulject 
trade  may  insure  his  '*  eommission,  privi-  of  a  legal  insurance ;"  King  v.  Ghvtf,  S  N. 
leges,  fte."    flraiKfo»,C.I:— •^Thecfaief     R.  206. 


Bouiif. 
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CAmm  2dly,  He  deelares  in  his  lettersi  that  he  imagined,  that,  as  th6 
French  could  not  relieve  their  friends  on  the  coast,  they  would 
attempt  Fort  Marlborough.    This  was  mere  speculation  of  the 

fovemor,  and  not  a  matter  of  fact.  Sdly,  That  a  letter  to  Mr. 
^inch  was  concealed.  What  were  the  contents  of  that  letter 
does  not  appear.  Taken  in  the  strongest  hght,  it  is  only  sup- 
posed to  be  an  intelligence  of  a  design  to  surprise  it  the  year 
before,  but  then  dropped.  It  is  said,  that,  if  the  insured  knows 
of  a  design  by  a  privateer  to  attack  a  diip,  the  concealment 
would  be  fraudulent  I  agree  it;  but  not  if  designed  a  year 
before,  and  dropped.  A  desicn,  which  had  transpired  and 
waa.dropt,  was  not  likely  to  be  renewed  by  a  vanquished 
enemy.  4thly,  a  stronger  objection  is,  that  the  governor  sus- 
pected a  Dutch  war,  and  did  not  disclose  his  suspicions.  -This 
arises  from  political  speculation  only,  and  need  not  be  com- 
municated. It  was  therefore  given  up  at  the  bar.  As  to  the 
opinion  of  the  broker,  it  was  no  evidence ;  being  merely  opi- 
[  *596  ]  mon,  and  formed  after  the  event  had  happened,  ^he  go* 
vemor*s  behaviour  appears  to  be  fair  in  all  respects :  his  sub- 
sequent conduct  shews  that  he  thought  the  danger  improbable. 
If  the  defendant's  objection  previuls,  the  ru&  agamst  con- 
cealment would  be  an  mstrument  of  fraud.  He  took  the  pre- 
mium without  asking  questions,  knowing  that  if  such  conceal- 
ment vacates  the  policy,  it  was  thereby  void,  and  drew  the 
Bivemor  in  to  suppose  himself  insured  when  he  was  not  so. 
e  waived  the  objection  tiien,  and  shall  not  now  take  it  up. 
We  may  say  of  this  rule,  as  has  been  said  of  the  statute  of 
frauds:  **  It  shall  not  itself  be  turned  into  an  instrument  of 

fraud  " 

Rule  nm,  for  a  new  tdcd,  discharged  {k). 

(k)  The  principles  laid  down  in  this  no  necessity  for  a  representation  of  that 
case  have  been  recognised  and  confirmed  If  she  sail  withont  being  sea-worthy,  the 
in  seYeral  subsequent  dfcisiona.  As  if  an  policy  is  void ;"  Skoolbred  t.  NuU,  Park's 
insurance  be  made  before  the  commence-  Ins.  346,  Marsh.  Ins.  475 ;  S.  P.  Edttk  ▼. 
ment  of  hostilities,  but  when  every  body  ParkUon,  S  Doug.  735.  And  on  the  an- 
expects  a  war  immediately,  the  insured  is  thority  of  this  last  cited  case,  as  well  as  on 
not  bound  to  give  the  underwriter  notice,  principle,  it  was  held,  that  whatever  fimns 
thou^  the  ship  do  not  sail  till  after  the  an  ingredient  in  sea-worthiness  ia  not  ne- 
war  takes  place ;  and  the  underwriter  is  cessary  to  be  disclosed  by  the  aaswcd  to 
liable  in  case  of  capture ;  Phmehe  v.  Flet-  the  underwriter  in  the  first  instance,  on- 
eker^  1  Doug.  S51.  So  the  insured  b  not  less  information  upon  the  subject  be  par- 
bound  to  disclose  a  circumstance  made  ticularly  called  for ;  and  then  the  assured 
material  by  a  foreign  ordinance,  of  which  must  disclose  truly  what  he  knows  in  the 
he  was  ignorant  If  the  underwriter  knew  respect  required ;  Haywood  v.  Redgtn^  4 
of  it,  he  might  have  enquired,  whether  it  Bast,  590,  where  Lord  BUenhonm^  recog- 
had  been  complied  with:  but  if  both  be  idses  and  approves  of  the  doctrine  Idd 
ignorant,  both  are  innocent,  and  in  such  down  hi  Carter  v.  Boekm,  So  where  the 
case  the  underwriter  must  run  all  risks ;  latest  letter  of  advice  was  shewn  to  the 
Mayne  v.  WtdUn,  Park's  Ins.  306  (ed.  insurers,  containing  a  true  account  of  tiie 
1817),  Marsh.  Ins.  478  (ed.  1808).  So  then  state  of  the  ship,  and  in  whidi  ajirwr 
there  need  be  no  previous  representation  letter  was  referred  to ;  the  not  haviqg 
of  the  state  of  a  ship:  and  therefore  letters  communicated  such  prior  letter  was  held 
describing  her  bad  state  in  her  outward  not  to  vitiate  the  insurance;  as  the  in- 
voyage  need  not  be  shewn  to  the  under-  tureis  might  have  enquired  lor  that  let- 
writers  in  a  policy  on  a  homeward  one.  ter,  and  must  have  been  OQgntiant  of 
Lord  MoM^ld—**  It  is  a  condition,  or  the  usage  of  that  particular  trade;  JPrer- 
hnplied  warranty,  hi  every  policy,  Uiattiie  Umd  v.  Ghoer,  7  East,  457.  It  is  not  in< 
sh^  to  sea-worthy ;  and  therefore  there  to  cumbent  on  the  assured  to  eonnnunkale 
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to  the  underwriter  the  drcamstance  of  a  to  tatitfy  hit  mind,  that  the  jud^^ineiit  if 

ihip  being  foreign  built;  Limg  t.  Bolton,  warranted  even  by  the  prinriples  which 

2  Boa.  &  P.  209 ;  and  see  Bridges  ▼.  Htm-  Lord  Monoid  lays  down  as  the  basis  of 

fer,  1  M.  &  8.  15 ;  Qlmditoneyr.  King^  Id.  St;  1  Bfarsh.  Ins.  483. 

35;  Foley  y,  Moiime,   5  Taunt.  430,   1  As  to  what  frauds  and  concealmenU  will 

Marsh.  R.   117;    FaUance  v,  Dewar,    1  vitiate  a  policy  of  insurance,  the  reader 

Camp.  503 ;  Campbell  v.  Ifmes,  4  B.  &  A.  will  find  all  the  cases  collected,  and  the 

423.     But  aee  Mr.  Seijeant  Marshall's  ob-  distinctions  accurately  defined,  in  Park's 

aervationa  on  the  caae  of  Carter  ▼.  Boehmf  Ins.  ch.  z.  p.  283;  and  also  in  1  Marsh, 

where  he  says,  that  he  has  not  been  able  Ins.  ch.  zL  p.  464. 


Gulliver  on  the  demise  of  Tasker  v.  Burr. 

Am  DEMISES  to  B.  from  year  to  year,  commencing  the  10th  A  month's  no- 
of  Octoher.     B.  dies  the  27th  August :  A.,  the  9th  Septem-  *>«  ^^  •»»?- 
ber,  gives  notice  to  the  executor  to  quit  at  the  end  of  the  2^fro?n*year 
Term:   Quer^,  If  the  notice  is  sufficient?     The  Court  held  to  year.   And  if 
clearly,  that  in  a  common  case  it  would  not  be  sufficient  no-  ?*«  party  die,  it 
tice(/);  but  in  the  case  of  an  executor  they  doubted.  But  Lord  toAecxealtor. 
Mansfield  inclined  strongly ,  that  the  nature  of  the  contract 
being  to  hold  firom  year  to  year^  unless  reasonable  notice  was 
given  on  either  side,  and  notice  not  having  been  given  in  rea- 
sonable time;  the  executor  was  bouQd  to  keep  the  farm,  if  re- 
quired, another  year:  and  therefore  is  at  liberty  to  keep  it  if 
ne  chooses  it  (m). 

(0  Doe  deuL  Dagget  v.  Snowden,  pott,  So  an  administrator  has  the  same  chattel 

1S24,  and  notes.  Interest  as  his  intesute  had  In  a  tenancy 

(m)  This  opinion  is  confirmed  In  Parker  from  year  to  year,  and  cannot  be  dispos- 

dem.  WaUcer  ▼.  Constable,  3  Wils.  25.  So  sessed  by  his  landlord  without  regular  no- 

the  lessee  of  a  tenant  for  life  is  entitled  to  tice ;  Doe  dem.  Shore  ▼.  Porter,  3  T.  R.  13. 

re^lar  notice  from  the  remainder-man ;  So  of  an  Infant  heir ;  Maddon  y.  White,  9 

Mtie  dem.  Jordan  t.  JTard,  1  H.  Bla.  97.  T.  R.  159. 


DuNCHURCH  i>.  South  Kilworth. 

S.  C.  Burr.  Sett.  Ca.  553. 

jElIZABETH  TANSUR  was  removed  from  South  Kilworth  Sabaeqoent  im- 
to  Dunchurch.  Order  confirmed  at  Leicester  Sessions,  stating,  ^'^J'"'*  ^^ 
"  That  Edward  Tansur,  the  pauper's  husband,  was  certificated  ^^^  ^^^  of 
from  Dunchurch  to  South  Kilworth,  where  he  resided  with  his  the  purchase 
wife  and  family  till  his  death.     It  appeared  by  parol  evi-  i^oQ^y* 
*dence  of  the  pauper  and  her  son  (which  was  objected  to  by  [    *597     1 
the  respondents'  counsel),  that  twenty-five  years  ago,  the  pau- 
per ana  her  said  husband  were  joipt  purchasors  of  a  house,  &c. 
at  S,  Kilworth,  for  192. ;  that  Edward  Tansur  laid  out  about 
15/.  more  to  repair  it,  and  built  a  new  shop,  and  was  taxed  at 
the  value  of  30/.,  and  resided  therein  to  his  death;  after  which, 
the  pauper  continued  ten  months  in  possession,  and  then  went 
to  service  for  five  years,  and  let  the  premisses  to  her  son  for 
SOtf.  a  year,  but  declared  she  could  have  let  it  for  30^.  to  other 
persons:  That  the  pauper,  when  she  left  her  service  about 
three  years  ago,  returned  to  her  house  at  S.  Kilworth,  and 
soon  after  sold  the  garden  place  for  SO/.  3^.  6</.,  and,  by  deed 
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of  gift,  Mve  her  son  Walter  part  of  the  yard  to  build  a  house 
upon.  By  feoffinent,  8th  November^  IToS,  in  consideration  of 
natural  affection  and  10/.,  she  granted  the  residue  of  the  pre- 
misses to  her  son  Edward,  to  the  uses  following ;  tw.  As  to 
two  chambers,  to  the  use  of  herself  for  life  sans  waste,  remain- 
der to  Edward  in  fee ;  and  as  to  the  residue  to  the  use  of  Ed- 
ward in  fee :  and  Edward  covenanted  to  keep  the  whole  in 
repair.  The  pauper  continued  to  dwell  in  her  own  part  of  the 
house,  till  she  appUed  for  relief;  and  being  told,  that  she  could 
not  be  removed  to  Dunchurch,  while  she  lived  on  her  own  firee- 
hold,  she  went  out  of  her  house  for  a  little  time,  and  went  to 
her  daughter's  house  in  the  same  parish,  and  set  her  own 
chambers  to  her  son  for  6d.  a  year ;  and  was  relieved  at  her 
daughter's  house  by  the  parish  officers  about  a  week,  and  was 
then  removed." 
Lord  Mansfield,  C.  J. — The  whole  turns  on  the  single 

})oint,  whether  this  was  a  purchase  for  30/.  [There  is]  no  room 
or  the  presumption  that  it  came  by  descent,  for  the  contrary 
is  found.  There  was  no  fraud  in  removing  from  her  house. 
It  was  necessary  to  be  done,  else  she  could  have  had  no  re- 
lief (»):  she  must  have  sold  her  freehold.  As  for  the  Case  of 
All  Saints  and  Bengoe,  which  was  cited  to  shew  that  money 
afterwards  expended  shall  be  reckoned  as  part  of  the  purchase, 
no  determination  was  ever  had  thereon.  And  I  cannot  con- 
ceive such  an  interpretation  can  be  put  on  the  statute.  If  sub- 
sequent events,  and  money  afterwards  laid  out,  are  to  be  taken 
in,  all  the  uncertainty  would  ensue  which  was  intended  to  be 
re*medied.  Yet  no  doubt  but  the  payment  of  a  fine  or  money 
borrowed  upon  mortgage  is  part  of  the  purchase-money  (o). 

WiLMOT,  J. — A  joint  purchase  is  a  purchase  of  the  en- 
tirety to  the  husband  and  wife.  We  must  not  enter  upon 
questions  of  real  value.  The  only  touchstone  is,  was  30/.  bond 
fide  paid  ?  Subsequent  improvements  can  have  no  retrospec- 
tive operation.  As  long  as  she  continued  in  her  chamber,  the 
parish  need  not  relieve  her.  Therefore  she  very  properly 
went  out  of  it.  And  undoubtedly  she  might  be  removed  from 
the  parish,  not  residing  in  the  house  which  was  her  own  (/?). 
Yates,  J.,  and  Aston,  J.,  of  the  same  opinion. 

Orders  confirmed. 


(n)  AnU,  438,  n. 

(o)  AnU^  435,  n.  (i{). 

(p)  Lord  Kenyan  observed,  upon  t1ii« 
part  of  Mr.  J.  fFt/mol'f  judgment,  that  it 
being  a  purchase  under  30A,  the  act  of  the 
9  G.  1,  c.  7,  intervened,  which  provides 
that  the  purchaser  shall  continue  irremove- 
able  no  longer  than  whUe  he  shall  Inhabit 
in  ntek  estate  ;  in  R,  v.  Honghion-U-Springf 
1  East,  250.  The  learned  reporter  also, 
in  a  note,  observes  of  the  abstract  in  the 
margin — "  Whether  this  were  written  by 
the  learned  Judge  himself  does  not  appear. 
The  work  was  published  by  his  executors ; 


bnt  see  the  pre&ce,  p.  28 ;"  Ibid.  n.  (e). 
In  that  case  it  was  decided  that  a  pauper 
having  a  freehold,  which  he  had  not  ac- 
quired by  fmrchate,  in  the  popular  accept- 
ation of  that  word  (in  that  case  it  came  to 
him  by  deecent)t  will  gain  a  settlement  by 
forty  days'  residence  either  upon  his  own 
property,  though  then  let  to  a  tenant,  by 
permbdon  of  such  tenant,  or  by  a  like  re- 
sidence in  any  other  part  of  the  same  pa- 
rish; Id.  247;  S.  P.  JZ.  v.  StapUgrmrt^  2 
B.  &  A.  527.  See  also  A.  V.  Stolid, 
Burr.  Sett.  Ca.  205,  and  Over-JVartat  ▼. 
Saffordf  ante,  433. 


TRINITY  TBRM ,  6  GBO.  III.  K.  B.  S9S 
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IlMINGTOM  0«  MiCKLETOK. 
SL  C.  Bvrr.  Sett.  Cs.  S06. 

[Elizabeth  EVANS,  widow,  was  remoTed  firam  Mickle-  Hoibandorm 
ton  to  Ibnington.     On  appeal,  the  Sessions  confinned  the  "P™^"*^ 
order,  statiiig,  "  That  Theophilus  Evans,  bemff  settled  in  D-  p„„hJ«dfoH«i 
mington,  about  1738  married  said  Elisabeth  (then  Elizabeth  than  so/.,  gaiot 
Stanley),  who,  by  faidenture  25  March,  1724,  had  purchased  a  •  -etdymentby 
*  leasehold  tenement  m  Mickleton,  for  the  remaindtf  of  a  term  ^^^^com- 
of  1000  years,  at  the  price  of  6/.,  and  resided  thereon  nine  municates  that 
years.    After  the  intermarriage,  the  husband  and  wife  resided  «ettiementtohis 
thereon  sixteen  ^ears,  when  said  Theophilus  died,  leaving  said  ?'  *  ^9    1 
Elisabeth  his  widow,  who  continued  to  reside  there  till  Christ*  '- 
mas,  1765,  when  she  sold  the  same  for  6/. 

Et  per  tot  Cur.  (on  the  authority  of  KetUubury  and  Mar* 
woodQi)f  Hil.  29  Greo.  2).  This  was  a  settlement  to  the  hu»- 
band  by  his  intermarriage  (6),  and  from  him  derived  to  his 
widow;  though,  upon  the  statute  9  Geo.  1,  [c.  7],  she  gained 
no  settlement  by  ner  purchase  when  originally  made.  And 
therefore,  r^^^  ^^^^^  ^^^^  reversed  {c). 

(a)  Bonr.  S.  C.  886,  Say.  R.  268,  S.  C,  wai  communieattd  to  the  widow.    **  Por 

In  which  caie  the  Court  were  of  opinion,  generally  ipeaking  in  the  caie  of  a  fur- 

Aat  9  G.  1,  does  not  extend  to  deyttet,  chase,  if   the  value  be   under  30/.   no 

«r  gifta  or  other  methods  of  acquisition,  settlement  can  be  gained  by  virtue  of  it; 

hut  is  conflned  to  purchases  for  money-  that  is  where  it  comes  to  the  party  by  his 

considerations   under   8<M.      See   12.   v.  own  act:  but  if  it  comes  to  him  by  opera- 

Brungwjfn,  S  Bott  637.  tion  of  Uw  the  value  is  not  material;" 

(frj  See  it  ▼.  Offekurch,  8  T.  R.  114.  Per  Lord  Kenifon,  in  R.  v.   EdingUm, 

(c)  Inasmuch  as  the  husband  acquired  1  Bast,  S88.    See  /L  v.  Tammt  Lauftcu^ 

the  esute  by  marriage  and  not  by  pur-  leu,  3  Bast,  S26,  and  AmcAwcA  t.  Snth 

chase  in  its  ordinary  meaning,  I.  e.  by  buy-  Kihoarikf  tmte,  596w 
lag;  and  the  aetdement  of  the  husband 


Simon  v.  Metivier  or  Motivos* 

S.  C.  8  Burr.  1921 ;  Bufl.  N.  P.  280. 

Case  for  not  taUng  away  certam  drugs  to  the  value  of  110/.,  Sales  by  auction, 
which  were  bought  by  the  defendant  at  an  auction;  and  having  5***'*«?uJ,"^*' 
since  suidc  in  their  value,  he  refused  to  take  them,  and  they  ^^^  ^^^ 
were  resold  at  an  under  price;  and  this  action  was  brought  to  within  the  su- 
recover  the  difference.    It  appeared  on  evidence,  that,  by  the  2!^^^^ 
terms  of  the  sale,  if  6d.  was  not  tendered  by  the  buyer,  the  ^^  extends 
ffoods  might  be  put  up  agun  and  resold :  That  no  6dL  was  paid,  to  sales  by  auc- 
but  that  the  auctioneer  took  down  the  ]>riee,  and  buver's  name  ^^ 
in  writing;  and  that  after  the  day  of  bidding,  and  before  the 
day  of  payment,  the  goods  were  weighed  off  to  a  servant  of  the 
defendant    The  jury  found  a  verdict  for  the  plaintiff. 
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Mbtivibr. 


Stowe  and  Davemnni  moved  for  a  new  trial:  becaose  the 
sale  was  void  by  tne  statute  of  frauds  (d),  being  above  the 
value  of  IO/.9  and  no  earnest  given,  or  note  or  memorandum 
signed  by  the  party:  and  because  there  was  no  mutuality  in 
the  contract;  for,  as  no  6d,  was  paid,  the  seller  was  not  bound 
by  it,  and  therefore  not  the  buyer.  The  plaintiff  might,  and 
actually  did,  resell  the  goods  according  to  the  conditions  of  the 
sale. 
[  •600  1  ♦JVbr/on  and  Wallace  shewed  for  cause,  that  the  conditions 
of  sale,  and  the  auctioneer's  taking  down  the  name  of  the 
buyer  and  price,  are  equivalent  to  a  note  in  writing.  That 
the  auctioneer  was  agent  to  the  buyer  pro  tempore;  that  his 

Siving  in  his  name  was  an  authority  to  the  auctioneer  to  set 
own  the  contract.  That  the  not  paying  the  6d.  was  the 
defendant's  own  laches,  of  which  he  shall  take  no  advantage. 
That  the  intent  of  the  statute  of  frauds  was,  to  suppress  pri- 
vate fraudulent  contracts  supportecl  by  perjury.  No  such  in- 
convenience in  sales  by  auction,  which  are  transacted  in  the 
face  of  such  numbers,  that  a  man  cannot,  by  false  evidence,  be 
made  a  purchasor  whether  he  will  or  not.  That  the  terms 
and  conditions  of  the  sale,  when  any  one  bids,  are  the  terms 
of  the  bidder  as  well  as  the  seller.  The  buyer  thereby  accedes 
to  the  terms  proposed,  and  could  bring  an  action  upon  them, 
if  not  performed. 

Lord  Mansfield,  C.  J. — The  question  is  singly  upon  the 
statute  of  frauds,  whether  the  contract  is  void  by  the  provi- 
sions of  that  positive  law.  The  object  of  the  Legislature  in 
that  statute  was  a  wise  one;  and  what  the  Legislature  meant, 
is  the  rule  both  at  law  and  equity;  for,  in  this  case,  both  are 
the  same.  The  key  to  the  construction  of  the  act  is  the  intent 
of  the  Legislature ;  and  therefore  many  cases,  though  seem- 
ingly within  the  letter,  have  been  let  out  of  it;  more  mstances 
have  indeed  occurred  in  Courts  of  equity  than  of  law,  but  the 
rule  is  in  both  the  same.  For  instance ,  where  a  man  admits 
the  contract  to  have  been  made,  it  is  out  of  the  statute ;  for 
here  there  can  be  no  perjury.  Again;  no  advantage  shall  be 
taken  of  this  statute  to  protect  the  fraud  of  another.  There- 
fore, if  the  contract  is  executed,  it  is  never  set  aside.  And 
there  are  many  other  general  rules  by  way  of  exception  to  the 
statute. 

There  are  two  lights  in  which  the  present  case  may  be  con- 
Hdered.  1st,  Whether  sales  by  auction  are  within  the  statute. 
[  *601  ]  *They  certainly  existed  in  England,  and  in  all  other  countries, 
at  the  date  of  this  statute.  The  auctioneer  is  a  third  person, 
who  is,  to  many  intents,  the  agent  of  both  parties.  The  so- 
lemnity of  that  kind  of  sale  precludes  all  perjury  as  to  the  fact 
itself  of  sale.  The  contract  is  executed  when  the  hammer  is 
knocked  down.  I  remember  a  case  where  some  sugars  were 
bought  at  an  auction,  and  afterwards  consumed  by  m«  in  die 


Escepdooi  to 
(he  stitute  of 
fnod*. 


{d)  80  C.  2,  c  3,  8.  17. 
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auction  warehouBe,  and  the  loss  fell  upon  the  buyer  (e).    The  ^"®" 

circumstance  of  weighing  off  is  similar  to  this^  and  very  mate-  mbtivibr. 

And^ 


rial  in  the  present  case,  And^  according  to  the  inclination  of  ^ 
my  present  opinion^  auctions  in  general  are  not  within  the  sta* 
tute:  But  this  is  not  necessary  to  be  now  determined,  for,  if 
they  are  within  it, — 2d,  The  requisites  of  the  statute  are  well 
complied  with.  Every  bidding  is  an  accession  to  the  condi- 
tions of  sale.  The  name  is  put  down  by  the  buyer's  authority. 
No  latitude  is  left  to  fraud  and  perjury  from  the  loose  memory 
of  witnesses. 

WiLMOT,  J. — It  may  be  a  great  question,  whether  sales  by 
auction  are  within  the  statute.  They  were  certainly  not  meant 
by  the  act,  which  was  to  extend  only  to  the  mischiefs  created  , 

by  private  and  clandestine  sales.  Had  the  statute  of  frauda 
been  always  carried  into  execution  according  to  the  letter,  it 
would  have  done  ten  times  more  mischief  than  it*  has  done 
cood,  by  protecting,  rather  than  by  preventing,  frauds.  I 
therefore  mcline  to  think  sales  by  auction  openly  transacted 
before  500  people  are  not  within  the  statute.  But  the  present 
agreement  is  strictly  within  the  restrictions  of  the  act.  As  to 
the  objection  for  want  of  mutuality,  that  power  of  re-selling 
was  optional  in  the  seller,  if  he  pleased  to  require  the  earnest, 
and  it  was  denied.  And  the  meaning  cleariy  was,  that,  upon 
refusal,  goods  may  be  instantly  put  up  again.  Not  being  asked, 
the  contract  clearly  bound  the  seller  without  it,  and  therefore 
shall  bind  the  buyer.  The  weighing  it  afterwards  is  a  very- 
corroborating  circumstance.  I  remember  the  case  of  the  sale 
of  some  balsam,  which  was  weighed  and  put  into  a  pot  of  the 
seller,  *  instead  of  a  pitcher  which  the  buyer  had  brought,  and  [  ^602  3 
left  at  the  seller's  shop.  This  was  held  a  sufficient  deuvery  to 
bind  the  contract. 

Yates,  J. — I  much  doubt  whether  the  contract  was  within 
the  statute  of  frauds.  If  it  was,  I  am  clear  that  the  requisites 
of  the  statute  were  duly  observed.  Where  Sir  Thomas  Os- 
borne bespoke  a  chariot  (/),  that  being  in  its  nature  not  de- 
liverable immediately,  it  was  held  not  within  the  statute;  be- 
cause not  capable  of  all  the  requisites  of  the  statute.  I  look 
upon  this  contract  as  executory  in  its  nature,  and  being  to  be 
executed  within  a  year,  is  so  far  not  within  the  statute  (g). 

Aston,  J. — I  think  the  terms  of  the  sale  and  the  requisites 
of  the  statute  were  fully  complied  with,  by  giving  in  his  name 
as  a  purchasor,  which  is  better  than  the  sixpence  earnest. 

Rule  nisi,  for  new  trial,  discharged  (A). 

(e)  S.  P.  where  goods  lold  by  auction  as  to  contracts  to  be  perfonned  within  a 

were  consumed  by  fire  in  the  King's  ware-  year. 

house ;  mnde  ▼.  Whttehtmte,  ktfi^,  n.  (A);         (A)  On  this  case  Lord  SOenbanrngk  ob- 

or  a  &ctor's,  PhiUinton  ▼.  iiorry,  Ibid.  serred,  "  that  the  only  part  of  it  which 

(/)  Tower$  y.  0$ham$,    1  Str.  506 ;  he  meant  to  question,  though  it  was  un- 

CiajftoH  V.  Andrews,  4  Burr.  2101 ;  Groves  necessary  then  to  decide  upon  it,  was  the 

V.  Buckt  3  M.  &  S.  178,  occ,  opinion  thrown  out,  that  auctions  were  not 

(g)  But  see  Rondeau  t.  Wffoii,  2  H.  within  the  statute,  of  Ivhich  he  should  re- 

Bla.  63;  Cooper  v.  SlsUm,  7  T.  R.  14,  serre  his  approbation  fi>r  fiitnie  consideia-. 

contra.  See  Fenioi^w.  BmbUre,  mUe,  353»  tioD.    Bat  as  to  the  other  point  thera  de- 
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V. 

Mbtiviek. 


ddn&f  that  lupporiiig  nlet  by  McttoncOTi 
or  broken  to  be  within  the  17tb  sect  of 
the  gtatnte,  the  aoctioaeer  or  broker  moat 
be  taken  to  be  the  agent  of  both  parties; 
the  practice  had  become  so  settled  eince 
the  decision  of  that  caae,  that  it  would  be 
dangerous  to  shake  it,  and  it  was  not  his 
intention  to  question  it;  Hmde  ▼.  White- 
AottJ»»  7  East»  558;  8.  P.  PhUlmort  ▼. 
Barry,  1  Camp.  513.  So  if  the  sale  be  of 
an  interest  in  lands  within  the  4th  sect; 
Emrngrtmy.HeeHt,  f  Taunt.  S8;  WMf 
▼.  Proetar,  4  Taunt  209;  per  Ld.  Elden, 
C,  In  CeUt  ▼.  Trecotkiek,  9  Ves.  J.  249. 
But  in  Hmde  ▼.  Wldtehmue,  it  appeared, 
that  the  catalogue  of  the  articles,  and  the 
oonditioBs  of  sale  were  contained  in  two 
separate  papers,  neither  connected  exter- 
nally nor  internally  by  any  relation  of  one 


to  thaotfaer,  and  tibeidfaw  that  ttenw- 
tioneer's  writing  the  name  of  the  hi^Mt 
bidder  on  the  catalogue,  was  not  a  suffi- 
cient compliance  with  the  sUtute,  so  as  to 
make  the  contract  binding:  but  diat  the 
acceptance  by  the  buyer  of  samples,  wluch 
by  the  terms  of  the  sale  were  treated  as 
part  of  the  entire  bulk  to  be  dclrpered,  was 
such  an  acceptance  of  part  as  would  satis- 
fy the  statute.  In  PhOUmare  t.  Horrid 
the  auctioneer  wrote  the  initials  of  die 
name  of  the  buyer's  agent  opposite  the  kcs 
purchased  by  him,  and  the  piindpal  re- 
cognised the  purchase  in  a  letter  to  the 
agent,  and  it  was  held,  that  the  entry  by 
the  auctioneer,  ampUd  wiUi  the  letter,  was 
a  sDlBdent  memoiandum.  See  also  %- 
amuifT.  Bail,8T.B.151. 


Person  faidicted 
lor  not  repairing 
roads  ratUme  /<•• 
«tir«  shall  pay 
the  coats  of  the 
prosecutor. 


The  King  v.  Winoheld. 
Indictment  for  not  repairing  a  road  ratione  ienuriB{i). 
The  defendant  had  applied  to  the  Court  for  leave  to  plead 
guilty^  and  submit  to  a  small  fine;  on  a  certificate  (A)  that 
the  road  was  repaired.  This  being  denied,  he  pleaded  not 
guilty,  and  the  indictment  went  to  trial,  when  the  defendant 
was  convicted;  it  appearing,  that,  at  the  time  of  the  present* 
ment  and  subsequ^it  appucation  to  the  Court,  the  road  was 
out  of  repair,  but  was  repaired  before  the  trial.  And  now 
it  was  moved  that  the  defendant  might  submit  to  a  small 
fine,  without  payment  of  the  prosecutor's  costs,  on  die  au- 
thority of  the  King  and  ChesHuntif).  But  the  Court,  cm 
the  circumstances  of  the  case,  refiised  to  set  a  small  fine, 
unless  the  defendant  paid  the  prosecutor's  costs  subsequent 
to  the  prior  application  (m).  It  was  said,  that  the  reason  of 
not  usually  giving  costs  in  diese  cases  was,  because  the  statute 
Will.  8(ii),  directs  the  fine  to  go  to  the  repair  of  the  road: 
[  *603  ]  *  but  the  Court  held,  that  this  did  not  extend  to  repairs,  raiwne 
tenure;  the  fine,  in  this  case,  being  to  be  paid  to  the  surveyor 
of  the  parish  highways  (o). 


Fines  fiw  not  re- 
pairing roads,  to 
whom  payable. 


(0  This  faidictmeat  must  hate  been  re- 
moved by  carlJBrsrj.  As  to  roadsrepair- 
able  rotJoM  teimrm,  see  13  Geo.  8,  c.  78, 
a.  SS;  JL  ▼.  Balme,  2  Cowp.  648}  and  as 
to  roada  repairable  raHone  temura  becom- 
ing turnpike  roads,  sea  18  G.  8,  c.  84, 
s.  62. 

(*)  JL  ▼.  Mawbey,  6  T.  R.  619. 

f  0  ^nie,  295. 

{■•)  By  13  G.  3,  c.  78,  a.  65,  die  Court, 
•jfor*  wkem  any  hidictment  or  presentment 
■hall  be  tried,  aoay  award  cosU  to  the  pro- 
Mcutor,  if  itshaU  appear  dut  the  defence 
was  firivoloos;  or  to  the  defendant,  if  it 
Mall  appear  that  the  prosecution  was  vexa- 
ttWM.  On  an  Indictment  removed  by  oer- 
««»<»  ^  Court  above  has  no  power  to 
•ward  easts,  but  only  die  Jvdge  at  i«M 


Prhug  A  ▼.  Chadderten,  5  T.  R.  272. 
Bat  the  Judge's  cerdfyfaig  that  the  defence 
was  frivolous,  isasniBcleutawaidiiigi  ML 
V.  a^ton,  6  T.  R.  344.  The  Sessioos 
may  enquire  and  determine  who  In  feet 
are  the  prosecutors  of  an  indictment  tried 
before  them;  A.  v.  Commeriil,  4  M.  fe  S. 
203;  and  see  A.  v.  Ineledtm,  1  M.ft  SL 
268;  JL  V.  T^mntan  Si.  Mary,  3  M.  ft.  & 
465. 

(»}  3W.&M.c.l2,s.l4. 

(a)  By  18  Q.  3,  c.  78,  a.  47,  no  6ne, 
issue,  penalty  or  ferfeitiiK  fer  not  repairing 
highways  shall  be  returned  faito  the  Ex- 
chequer, &C.,  but  shall  be  levied  by  and 
paid  to  such  persons  residing  in  or  near  the 
parish,  &c,  where  the  load  sfaaU  fie,  aa 
dM  Court  iapoifav  the  aaot  shall  <ader» 
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to  be  applied  toirardi  the  repair  of  inch 
highways.  See  R.  v.  Toumshend,  2  Doug. 
420;  R,  ▼.  Just  of  Lmeiuldrt,  12  Bait, 
366.  The  Court  cannot  impose  more  than 
one  fine;   R.  v.  Mackynlleih,  4  B.  &  A. 


469,  and  it.  ▼.  OM  Motoi,  Ibid.,  n.  But 
the  deiiendanti  shall  not  be  discharged  by 
Bubmitting  to  a  fine,  but  a  dUtringtu  shall 
go  in  h^fSdhm  tiU  they  repair ;  1  Hawk. 
P.  C.  c.  76,  s.  94. 


Ths  KlHO 

WlMGFIBLD. 


Statute  work 


Wheeler  v.  Cooper. 

X  RESPASS  for  taking  some  pewter  by  distress.    On  a  spe-  inhaUtants  of  a 
cial  justification^  and  issue  thereon,  a  verdict  was  foiuid  for  the  pan«h,  faito 
plaintiff  on  the  following  case  reserved.     The  trustees  of  a  ^^^^^rjUj^! 
turnpike  road  in  Derbyshire  had  by  virtue  of  their  powers  al-  pit"  trustees, 
tered  a  road,  which  ran  through  the  parish  of  Middieton,  and  not  bound  to  do 
carried  it  through  part  of  the  parish  of  Hyam ;  and  the  defend-  """"'      "*'' 
ant,  the  officer  of  the  trustees,  had  distrained  the  plaintiff's 
goods,  he  being  an  inhabitant  of  Hyam,  for  not  doing  statute 
work  (p)  on  the  said  new  made  road. 

Lord  Mansfield,  C.  J.,  held  that  the  roads,  being  by  the 
act  to  be  repaired  in  the  same  manner  and  bv  the  same  persons 
as  were  formerly  used  to  repair  them,  the  inhabitants  of  Hyam 
could  not  be  obliged  to  repair  the  new  made  road;  but  whether 
the  inhabitants  of  Middleton  should  be  bound  to  repair  this, 
as  the  old  road  still  subsisted,  he  gave  no  opinion;  but  rather 
inclined  that  they  should  not(^). 
WiLMOT,  Yates,  and  Aston,  Js.,  of  the  same  opinion. 

Postea  to  the  plaintiff. 


(p)  4  G.  4,  c.  95,  s.  80,  et  seq, 
(q)  This  case  sterns  to  have  turned  upon 
the  construction  of  a  particular  act  of  Par- 
Ihiment  But  in  the  following  case  it  was 
held,  diat  where  under  a  local  act  a  road 
had  been  turned  and  carried  through  the 
township  of  N.,  that  township  was  liable  to 
repair  St,  although  the  act  directed,  that  the 
roads  should  be  repaired  with  the  money 
arising  from  the  tolls;  for  the  tolls  were 
held  to  be  only  an  auxiliary  fund  in  the 
hands  of  the  trustees,  and  the  township, 
being  bound  by  prescription  to  repair  all 
roads  within  the  same,  was  primarily  lia- 
ble; but  it  might  obtain  relief  against  the 
trustees  under  18  G.  S,  c.  84,  s.  33,  (now 
repealed  by  3  G.  4,  c.  126).  There  Ab- 
bott, 0.  J.,  said,  "By  the  general  role  of 
law,  the  inhabitants  of  any  district,  ifrho 
were  liable  to  the  repair  of  all  the  roads 
there,  previously  to  the  introduction  of  a 
new  highway,  are  also  liable  to  the  repair 
of  that  highway;"  R.  ▼.  Netherthong,  2  B. 
ft  A.  179.  It  also  seems,  that  the  inhabi- 
tants of  Middleton  were  not  bound  to  re- 
pair, unless  it  could  have  been  shewn,  that 
there  was  a  consideration  fior  their  repair- 
ing. For  on  an  indictment  against  the  in- 
habitants of  A.  fornon-repair  of  a  highway 
lying  therein,  a  plea,  that  the  inhabitants 
of  B.  had  immemorially  repaired  and  of 
right  ought  to  repair,  was  held  bad  for  not 


stating  a  consideration.  Ld.  Ellenberovghi 
**  The  principle  of  law  I  take  to  be  clear, 
that  the  inhabitants  of  a  parish  are  liable 
of  common  right  to  repair  the  highways 
lying  within  it,  unless  they  can  shew  that 
this  burden  is  cast  upon  some  other  person, 
under  an  obligation  equally  durable  with 
that  which  would  have  bound  the  parish; 
which  obligation  must  arise  in  respect  of 
some  consideration  of  a  nature  as  durable 
as  the  burden  cast  upon  them.''  ffoiroifd, 
J.;  "When  the  highway  lies  oat  of  the 
parish,  a  consideration  must  be  shewn  ;*' 
R,  T.  St.  OiUt,  5  M.  &  S.  260,  where 
most  of  the  cases  on  this  point  are  referred 
to:  see  also  iL  V.  Maehmtteih,  2  B.  ft  C. 
166.  Ld.  Hardwieke,  C.,  was  of  ophiion, 
that  where  a  new  road  has  been  once  made 
by  an  individual,  under  a  writ  of  ad  quod 
damMim,  in  the  same  parish  as  die  old 
road  stopped  up,  the  parishioners  are  bound 
to  repair  it :  but  if  in  another  parish,  the 
person  suing  out  the  writ  and  his  heirs 
ought  to  repair  it;  hiasmuch  as  that  parish 
would  have  a  new  burden  thrown  upon 
them,  and  no  recompense  by  the  former 
road  being  taken  away :  in  Ex  parte  FbH 
nor,  3  Atk.  771.  See  further  as  to  high- 
ways, R.  V.  Js.  of  WiUs,  onto,  467 ;  R.  v. 
Wmg/Md,  ante,  602;  Po(Mm  v.  Patoky, 
poit,  670;  and  1  Hawk.  P.  C.  o.  76. 
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The  Kino  «.  Llanverras. 

S.  C.  Burr.  Sett.  Ca.  571. 

Renting  lot  a    PaUPER  WHS  sent  by  order  to  Llanverras,  and  Sessions  con- 
duSir^ttSIl?*'  finned  the  order,  stating  "That  in  1764,  Evm  Hughes,  the 
off  the  greater     father  of  the  pauper,  being  settled  in  the  parish  of  Nortfaop, 
^  to  an  under  rented  in  Llanverras  a  tenement  of  10/.  per  annum,  ♦and  paid 
■iSngcmthe*'    ^^^^  ^^^  ^^^  same,  and  Uved  for  forty  days  in  part  of  it,  of  the 
rest,  gives  a  tet-  value  of  40«.  per  annum;  and  immediately  after  the  taking  let 
r'^T^AA    1  *^^  ^^^^  ^^  under-tenants,  and  never  lived  thereon  a  moment.** 
[       604    J       Kenyan  and  Dunning  argued,  that  this  was  no  settlement  at 
Llanverras;  because  the  intent  of  the  Legislature  was,  that  the 
pauper  should  be  of  ability  to  stock  and  hold  a  tenement  of  10£ 
per  annum;  and,  if  this  devise  be  permitted,  a  man  may  rent  a 
tenement  of  121.  ner  tfnnum;  and,  by  reserving  the  value  of  one 
shilling  to  himself,  and  his  lessees  doing  the  same  in  succes- 
sion, give  a  settlement  to  forty  people. 

But  per  Cur,  In  case  of  a  gross  fraud,  the  Sessions  would 
find  it  so,  and  the  settlement  would  be  void.  But  no  fraud 
being  found,  upon  the  law  of  the  case  there  is  no  doubt  but 
that  Hughes  was  the  tenant  and  liable  to  the  rent,  and  had 
credit  for  the  whole,  which  is  what  the  act  meant  to  require. 
And  therefore  he  is  as  much  settled,  as  if  he  had  rented  a  tene- 
ment of  10/.  a  year,  and  let  lodgings. 

Orders  confirmed  (r). 

(r)  This  case  was  cited  as  authority  by  sist  of  a  house  or  building  within  mch  pa* 

Astim,  J.,  in  A.  V.  Newnham,  Burr.  Sett,  rish,  being  a  separate  and  distinct  dwdfing^ 

Ca.  756;  in  which  case  it  was  decided,  house  or  building,  or  of  land  within  sndi 

that  if  a  man  talce  a  tenement  of  more  than  parish,  or  of  both,  bond  fide  hired  at  and  fat 

lOLper  ann.,  he  will  gain  a  settlement,  al-  the  sum  of  102.  a  year  at  the  least  for  the 

though  he  afterwards  occupy  it  Jointly  with  term  of  one  whole  year;  nor  unless  such 

another  person ;  R,  v.  Hoott  4  East,  362,  house  or  building  shall  be  held  and  such 

occ.  But  where  a  pauper  rented  and  occu-  land  occupied  and  the  rent  for  the  same 

pied  a  tenement  of '8  guineas  per  ann.  in  actually  paid  for  one  whole  year  by  the 

B.,  and  let  his  freehold  estate  in  A.  for  50«.  person  hiring ;  nor  unless  the  whole  of  such 

per  ann.f  he  did  not  gain  a  settlement;  A.  land  shall  be  situate  within  the  same  parish 

V.  South  Bew^t,  1  M.  &  S.  154.    There  as  the  house  wherein  the  person  hiring 

the  tenement  and  freehold  were  in  different  shall  dwell    See  A.  ▼.  51  Mwy-ie-beme, 

parishes.    Yet  a  pauper  did  not  acquire  a  4  B.  &  A.  681.    If  a  pauper  (since  59  G. 

settlement  by  occupying  his  own  freehold  3,)  hire  a  house  from  one  person  and  a 

estate  of  80s.  per  ann,,  (purchased  by  him  garden  from  another  at  different  times,  and 

for  10/.)  and  other  lands  as  tenant  at  9L  underlet  one  of  the  rooms,  still  he  will  gain 

10s.  per  ann,,  both  in  the  tame  parish;  R,  a  settlement  under  this  act,  having  hdd 

V.  SL  Jehn,  OUutonbnry,  1  B.  &  A.  481.  them  together  and  paid  rent  for  them  for 

And  in  order  to  gain  a  settlement  by  rent  •  one  whole  year :  for  he  continued  tenant  ai 

ing  a  tenement,  he  must  have  resided  upon  the  whole  house,  noth withstanding  the  nn- 

some  part  of  it;  R.  v.  BardweU,  8  B.  &  C.  derletting;  A.  v.  North  CoUingham^  1  B. 

161.  But  now,  by  59  G.  3,  c.  50,  it  u  en-  &  C.  578;  2  D.  &  R.  743.    By  6  Geo.  4» 

acted,  that  after  July  2d,  1819,  no  person  c.  57,  s.  2,  it  is  now  necessary  to  prove  the 

shall  acquire  a  settlement  by  renting  a  actual  value  of  the  tenement, 
tenement,  unless  such  tenement  shall  cob- 
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MICH.  TERM,-7  Geo-  III.  1766.— K.  B. 
Roe  on  the  demise  of  Noden  v.  Griffiths. 

S.  C.  4  Burr.  1952. 

In  ejectment,  the  case  was;  In  1734,  a  copyhold  estate  was  Admhtanoe to 
surrendered  to  the  uses  of  a  marriage  settlement,  which  left  Jj^^2dw1«  a 
in  the  surrenderor  the  reversion  in  fee,  and  a  power  to  devise  ^Ammnoda 
the  same  by  will.     Afterwards  a  surrender  was  made  by  him  no  rerocatioa  of 
to  the  use  of  his  will,  uid  a  will  made  accordingly.     In  1751,  J^*^2l""*^^ 
the  surrenderor  was  called  upon  by  the  steward  to  be  admitted 
to  some  of  the  particulat  estates,  created  by  the  original  sur- 
render in  1724,  which  was  done.   Qu.  Whether  this  admittance 
operated  as  a  revocation  of  the  prior  will? 

And  by  Lord  Mansfield,  C.  J.,  and  die  Court. — ^Where 
circumstances  have  been  determined  to  be  revocations  of  wills 
upon  subtile  artificial  reasons,  and  no)  upon  the  intent  of  the 
testator,  those  cases  must  be  adhered  to,  when  the  same  cir- 
cumstances come  affain  in  question  and  not  otherwise.  There  is 
no  case,  in  which  the  present  circumstances  have  been  deemed 
a  revocation;  and  as  tne  testator's  intention  does  not  appear  to   . 
have  been  to  revoke  his  will  but  rather  the  contrarv,  being 
compelled  to  be  admitted  and  not  a  volunteer,  it  is  therefore 
no  revocation.     Besides,  we  may  consider  this  whole  transac- 
tion as  one  and  the  same;  and  then  the  admittance  in  1751  will 
relate  to  the  surrender  in  1724,  and  be  prior  to  the  will.   This 
was  the  principal  ground  which  the  Court  went  upon  in  Seboin 
and  SehDin{b),  M.  1  Geo.  3.    Mr.  Justice  Dennison  thought  it 
against  the  practice  of  the  *  Court,  and  therefore  improper  to  [    *606    ] 
give  reasons  when  we  certify  into  Chancery;  othenvise,  I  was 
prepared  to  have  shewn,  with  the  concurrence  of  all  my  breth- 
ren, 1st.  That  in  all  contingent,  springing  and  executory  uses,  CondngeotoMt 
where  the  person  who  is  to  take  is  certain,  so  that  the  same  ^^^^^^^^ 
may  be  descendible,  they  are  also  devisable:  they  are  con-  ^bie. 
vertible  terms.     But  the  great  and  manly  ground  upon  which  Deed  to  lead 
the  Court  went  in  that  case  was,  2.  That  the  deed,  recovery,  "^^^lone 
and  aU  the  whole  transaction  was  to  be  considered  as  one  con-  ^^ 
veyance. 

(a)  See  ThnuUmt  v.  Cmminghamp  pott,         (b)  Ante,  2S2,  251,  which  see,  and  par- 
1040.  tictilarly  n.  (m),  p.  264. 


The  Kino  v.  Justices  of  Derbyshire. 

A  C.  4^  Burr.  1991. 

JuOTION  for  a  mandamuSf  to  register  (c)  a  certain  tenement,  Settiontitmere- 

which  was  certified  to  the  Quarter  Sessions  as  a  place  set  apart  Jy  »w«tfri«i.  •» 

for  the  meeting  of  Protestant  dissenters.  *  Sel^Slgh^Let 

(c)  Under  1  W.  &  M.  c.  18,  a.  19,  the  Toleration  Act;  see  further  regulattoni  by  ^  Tokratkm. 
52  O.  3,  e.  155. 


oonveyance. 
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The  KiHa 

V. 

Justices  of 
Derbtshiee. 


Morton  and  Blackstone  shewed  for  cause,  1st.  That  the  par- 
ties certifying  have  not  shewn  under  what  denomination  of  Pro- 
testant dissenters  they  fall,  so  as  to  entitle  themselves  to  the 
indulgence  shewn  by  the  Toleration  Act,  which  only  meant 
{pid.  §  17)  to  give  ease  to  tender  consciences^when  professing 
such  principles  as  neither  endanger  the  civil  government,  nor 
undermine  the  fundamental  doctrmes  of  the  Christian  religion* 
These  people  may  be  Arians  or  Socinians.  Suppose  them  only 
Methoaists  (which  was  the  fact)  :  As  these  do  not  dissent  from 
the  Church  of  England,  but  only  pretend  to  observe  her  doc- 
trine and  discipline  with  greater  purity  than  their  neighbours^ 
it  may  be  a  very  serious  question,  how  fiir  they  are  the  objects 
of  the  Toleration  Act,  and  privileged  to  meet  in  conventicles. 
2d.  The  parties  applying  are  not  of  the  neighbourhood,  so  as 
to  be  able  to  resort  to  it  when  recorded*  Queen  and  Peachy 
Salk.  572(d),  it  was  held,  tiU  10  Am.  c.  2,  that  a  dissenting 
minister,  who  had  qualified  in  one  county,  could  not  officiate  in 
another.  More  reasonable  to  requite,  that  the  persons  certi- 
^ing  should  be  of  the  neighbourhood,  who  may  bond  fide  use 
tne  meeting  house  when  registered. — ^When  registered,  it  ac- 
quires some  privileges;  as  by  1  Geo.  1,  c.  5,  it  is  felony  to  be- 
gin to  demolish  it.  May  a  person  at  any  distance,  and  who  is 
\  *607  ]  no  dissenter,  *  certify  any  tenement  to  the  Sessions,  and  there- 
by give  it  those  privileges?  3d.  The  persons  certifying  do  not 
appear  to  have  complied  with  the  terms  of  the  Toleration  Act 
by  taking  the  oaths  and  making  the  declaration:  K.  and  Lar-^ 
wood,  Ssuk.  168,  4  Mod.  274,  this  required  by  the  Court:  And 
was  complied  with  in  Green  and  Pope,  Lord  Raym.  1^. 

But  the  Court  was  of  opinion,  that  in  registring  and  record- 
ing the  certificate,  the  Justices  were  merdy  ministerial ;  and 
that  afier  a  meeting-house  has  been  duly  registered,  still,  if 
the  persons  resorting  to  it  do  not  brinff  themselves  within  the 
Act  of  Toleration,  such  registring  wifl  not  protect  them  firom 
the  penalties  of  the  law. 

Rule  for  mandamus  absolute  (^). 


(d^  6  Mod.  238,  810,  S,  C.  bridge, 

(e)  As  to  grantiog  mandamus,  see  it  v.      (D). 
Barker,  ante,  300,  352 ;  R,  ▼.  Umo,  Cam- 


ante,  652;   Bac  Mr.  Mt 


Devise  to  the 
heir  at  law  in 
tail  with  a  pro- 
viso for  talcing 
the  testator's 
name,  is  not  a 
conditional  limi- 
tation. 

[Devise  "to  A. 
and  the  heirs 
male  of  his  body, 


Gulliver  on  demise  of  Corrie,  aUas  Wykgs,  v.  [Shuckburgh] 

ASHBY. 
5.  C  4  Uvr.  1919. 

JbiJECTMENT  on  the  several  demises  of  the  same  person, 
by  the  name,  1st.  Of  Ambrose   Corrie;   Sdly.  Of  Ambrose 

''ykes:  Verdict  for  the  plaintiff,  subject  to  this  special  case. 

William  Wykes,  on  the  15th  August,  1736,  by  his  will,  duly 
executed,  aave  and  disposed  of  his  temporal  estate  ( inter  aUa  J 
in  manner  following.  **  Whereas,  for  want  of  issue  male  by  my 
"  now  wife,  the  lands,  &c.,  settled  on  her  in  jointure  are  li- 
"  mited  to  me  and  my  heirs;  therefore,  in  case  I  should  leave 
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**  no  issue  by  mj  now  wife,  I  give,  devise  and  bequeath  all  my     Oollitbk 
"  mansion-house,  &c.  and  estate  at  Haslebeach,  from  and  after  *- 

"  my  wife's  interest  therein,  according  to  her  settlement  or  this  °"'    ^ 

"  my  wiD,  unto  my  loving  sister  Dorcas  Wykes,  for  and  during  and  Ae  iwin] 
"  her  natural  Kfe;  and  from  and  after  her  decease,  unto  my  ^Jj^SwA. 
*'  nephew  Ambrose  Saunders,  and  the  heirs  male  of  his  body  an«tat£tS.] 
*'  lawftilly  begotten,  and  the  heirs  male  of  their  bodies  lawftilly 
**  begotten;  and  for  want  of  such  issue,  to  the  heirs  male  of 
'*  the  body  of  my  sister  Dorcas  Wykes,  and  the  heirs  male  of 
**  their  bodies  lawftdly  begotten ;  and  for  want  of  such  issue, 
"  unto  my  wife  and  nephew's  godson  Ambrose  Corrie,  and  the 
**  heirs  male  of  his  body  lawftiUy  begotten,  and  the  heirs  male 
*^  of  their  bodies  lawfully  begotten;  *  remainder,  to  the  heirs  [  •ggg  ] 
"  of  the  body  of  Ambrose  Saunders,  Dorcas  Wykes,  and  Ro-> 
**  bert  Ekins  successively;  remainder,  to  my  own  right  heirs 
**  for  ever.  Provided  always,  and  this  devise  is  expressly 
''  upon  this  condition:  that,  whenever  it  shall  happen,  that  the 
"  said  mansion-house  and  estates,  after  my  wife's  decease,  shall 
*'  descend  or  come  unto  any  of  the  persons  nerein  before  named ; 
**  that  the  person  or  persons,  to  whom  the  same  from  time  to 
''  time  shall  descend  and  come,  that  he  or  they  do  and  shall 
**  then  change  their  simamef  and  take  upon  mem  and  their 
**  heirs  the  simame  of  Wykes  only,  and  not  otherwise.  And 
''  I  do  declare  fiirther,  tnat  my  several  devises  of  my  said 
**  estates  at  Haslebeach  are  on  tms  express  condition,  likewise, 
*'  that  no  person  shall  plough  up  or  commit  any  waste  on  the 
*'  premisses,  &c.  by  felHnff  trees  (unless  for  necessary  repairs) 
**  or  otherwise;  but  shall  forfeit  the  premisses  and  ground  upon 
**  which  the  trees  shall  be  so  fallen,  or  on  which  such  waste 
**  shall  be  committed,  to  the  person  who  shall  be  next  entitled 
*'  to  the  premisses,  according  to  this  my  will."  And  then  fol- 
lows a  devise  of  the  places  so  wasted,  to  the  person  next  in 
remainder,  toties  quoties.  On  9th  May,  174^,  the  testator  died, 
leaving  his  sister  tne  said  Dorcas  Wykes,  and  his  nephew  the 
said  Ambrose  Saunders;  his  heirs  at  law(/).  Grace  Wykes, 
the  testator's  widow,  died  16th  January,  1747,  upon  which 
Dorcas  entered;  and  on  her  death,  %th  December,  1756,  Am- 
brose Saunders  entered,  but  never  changed  the  simame  of 
Saunders,  or  took  the  name  of  Wykes.  But  by  lease  and  re- 
lease, 8th  and  9th  February,  1759,  and  a  common  recovery  suf- 
fered in  pursuance  thereof,  he  conveyed  the  said  premisses  to 
the  use  of  himself  in  fee,  and  died  8th  October,  1765;  and  the 
defendant  Ashby  entered  thereon  (as  his  heir  at  law).  On  17th 
January,  1766,  the  lessor  of  the  plaintiff  made  an  actual  entry 
on  parcel  of  the  premisses  for  a  breach  of  the  proviso,  by 
Saunders  not  changing  his  simame  and  taking  the  name  of 
Wykes. — Qu,  1.  Whether  Ambrose  Saunders Ihad  an  estate 
for  life,  or  in  tail?  S.  Whether,  by  his  not  complying  mth  the 
proviso  for  changing  his  name,  the  estate  was  not  out  of  him 

(/)  Am  co-paxceoen,  Ambrait  being  the  lon  of  the  tetttlor'i  liftar  Sanh  Wykes, 
who  mumd  Stimdcrs. 
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GuLLifEE     be^fore  he  Buffered  the  recovery;  and  consequently,  the  re^ 

*•  mainder  to  the  lessor  of  the  plaintifi*  shall  take  place? 

'""^'    '       This  case  was  argued  by  Glytm,  Serjeant,  for  the  pbuntiff,' 

[    *609    ]  and  Leigh,  Serjeant,  for  the  defendant,  in  Trinity  Term  last; 

and  by  Ilill  for  the  plaintiff*,  and  Blacksione  for  the  defendant, 

in  the  present  Terra. 

Upon  the  Ist  Question,  it  was  argued  for  the  phuntiff*,  that, 
where  an  estate  is  Umited  by  will  to  an  heir-male  and  the  hem 
of  his  body,  the  first  word  heir  is  only  descriptive  of  the  persoir 
to  take;  for  it  would  be  idle  to  add  words  of  inheritance  after- 
wards, if  the  first  words  were  intended  to  give  an  estate  of  in- 
heritance to  the  first  taker;  Archer* s  Case,  1  Rep.  66 (^).  Sa 
too  in  Legate  and  SeweU,  1  P.  Wms.  87,  Tracetfy  J.,  was  clear, 
,  that  such  a  devise  as  the  present  carried  only  an  estate  for  lifer 
and  though  the  three  other  Judges  certified  it  to  be  an  estate 
tail,  yet.  Lord  Cowper  was  so  dissatisfied  with  their  opinion, 
that  the  case  was  never  determined.  Heirs  are  not  necessarily 
words  of  inheritance  in  a  will,  when  the  intent  is  plainly  other- 
wise; T.  Jones,  114(A);  Low  and  Davis,  Lord  Raym.  1561. 
And  it  is  evident  the  testator  intended  only  an  estate  for  life, 
by  annexing  to  it  the  condition  to  restrain  waste,,  which  would 
be  nugatonr,  if  he  had  meant  an  estate  tail. 

But  by  Lord  Mansfield,  and  the  Court.  It  is  too  clear  a 
point  to  be  argued  at  all  for  the  defendant (s).  In  Archers  and 
other  Cases  there  was  a  previous  estate  for  life  given  by  the 
will;  and  here  is  none  to  Ambrose  Saunders,  though  the  testa- 
tor has  given  others  an  estate  for  Ufe  by  the  same  wiU.  Le- 
gate's  Case  had  also  an  estate  for  life  expressly  given,  and  yet 
thi^t  was  decreed  to  be  an  estate  tail,  notwithstanding  die 
printed  book  says  otherwise  (£). 

tJpon  the  2A  question  it  was  argued  ybr  the  pkuntiff,  that  if 
the  taking  the  name  be  not  a  condition  precedent,  vet  it  is  a 
conditional  limitation,  the  breach  of  which  devests  the  estate ; 
and  not  a  condition  subsequent,  of  which  none  can  take  advan- 
[  ♦610  ]  tage  *but  the  heir  at  law.  Where  to  construe  words  to  be  a 
condition  woidd  defeat  the  intent  of  the  testator,  they  shall 
make  a  conditional  limitation;  Scholastica's  Case,  Plowd.  (/) 
&c.  (But  per  Cur\  There  is  no  need  to  cite  cases  to  prove 
that  words  of  condition  may  sometimes  enure  as  conditionad  li- 
mitations, especially  where  the  heir  at  law  is  the  first  taker.) 
To  apply  then  more  closely  to  the  present  case;  wherever  a 
proviso  or  collateral  limitation  is  annexed  to  an  estate  in  fee- 
simple,  there  the  benefit  of  the  condition  will  go  to  the  heir, 
unless  there  be  a  devise  over  on  breach  of  the  condition:  But 
where  such  condition  is  annexed  to  a  particular  estate,  with 
a  remainder  expectant,  there  it  shall  always  be  a  conditional 
limitation ;  and  Uiere  needs  no  devise  over  in  case  of  abreach,  but 
the  remainder-man  shall  take  advantage  of  the  breach  vnthout 

{g)  Bat  we  the  obtervatioiis  upon  that  cases  there  referred  to. 
case,  pof*,  1012.  n.  (*)  2  Vcs.  S.  657,  ace 

ih)  Li$U  V.  Gray.  \l)  P.  408. 

(0  See  Long  v.  Ltmy,  amie,  265,  and 
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it;  AndretM  and  Fulham^  Stra.  1098^  Vinery  Devise,  L.  69(m).    x^uluvek 
If  the  estate  be  defeated  by  such  a  breach,  the  remainder  vests         ^^-^^ 

instantly,  without  any  chasm;  2  Rep.  51  a;  3  Bidstr.   135,         '"^  ' * 

Roberts  and  Roberts;  3  Lev.  437,  Duncombe  and  Duncombe, 
Perk.  sect.  567 ;  Bro.  Devise,  4.  If  a  devisee  in  tall  refuses  the 
estate  or  dies  without  issue,  the  next  in  remainder  takes  place 
immediately.  So  too  if  the  estate  tail  be  orimnaliy  void  in 
its  creation;  Goodright  and  Cornish,  Lord  Kaym.  3,  Salk. 
226.  The  same  law  should  take  place,  if  the  estate  be  after^ 
wards  determined  by  breach  of  the  annexed  condition ;  Hob. 
346,  Sheffield  and  Ratcliffe;  Moor,  21^,  RudhaU  and  Mil- 
ward*  ft  remains  therefore  only  to  shew,  that  the  proviso  in 
the  present  case  operates  by  way  of  limitation;  and  then  it 
will  follow  that  Corrie*s  estate  vested  in  possession  on  the  breach 
of  it.  The  proviso  could  not  be  intended  to  affect  Dorcas, 
whose  name  was  Wykes  already.  The  first,  to  whom  it  could 
relate,  was  Saunders ;  and  the  words  ^*  and  not  otherwise^  imply 
a  revocation  of  the  devise,  if  the  name  was  not  changed.  In 
Wellock  and  Hammond,  Cro.  Eliz.  204,  2  Leon.  114;  devise  to 
the  heir  at  common  law  of  hinds  in  Borough  English  on  con- 
dition, without  any  devise  over;  held,  to  be  a  limitation: 
Curtis  and  Woloerstone,  Cro.  Jac.  56,  S.  P. ;  Dyer,  316  b, 
(referred  to,  in  3  Rep.  21).  Same  point  in  a  Gavelkind  Case, 
dubitatur;  now  cleared  by  Wellock  and  Hammond.  It  may  be 
objected,  that  Saimders  was  not  the  heir,  because  he  and  Dorcas 
Wykes  were  parceners,  and  so  these  cases  don't  apply:  to  this 
*it  is  answered,  1.  That  the  heir  of  Dorcas  could  only  have  [  *611  ] 
entered  for  a  moiety,  and  the  estate  was  meant  to  pass  entire. 
0.  When  Saunders  came  to  the  estate,  and  ought  to  have  per- 
formed the  condition,  he  was  sole  heir.  3.  Wherever  the*n^ir 
enters  for  a  forfeiture,  he  takes  by  descent;  1  Rep.  99;  Jenk. 
249.  But  one  parcener  cannot  take  by  descent;  Salk.  24^: 
therefore  one  parcener  cannot  enter  for  a  forfeiture.  Lastly, 
The  intent  or  the  testator  is  clear,  that  the  name  and  estate 
should  not  be  separated ;  and  upon  this  proviso  no  one  can  en- 
force that  intent  but  by  making  it  a  conditional  limitation.  It 
is  a  kind  of  necessary  impUcation,  when  all  the  words  of  the 
will  wiU  not  be  satisfied  without  this  construction,  and  all  wUl 
be  satisfied  with  it.  There  is  no  hardship  in  barring  the  issue 
of  Saunders  by  his  default,  since  he  might  have  barred  them 
many  other  ways.  As  to  the  devise  over,  inserted  in  case  of 
waste,  but  which  is  omitted  here,  the  intent  in  both  provisoes 
is  not  the  same.  In  our  case  he  meant  the  whole  estate  should 
go  over;  in  that,  only  the  place  wasted:  and  therefore  he 
expresses  it  there.  As  to  the  time  when  this  forfeiture  ac- 
crued; we  say,  as  soon  as  the  estate  came  to  him,  or  within  a 
reasonable  time  afterwards.  Certainly  there  was  reasonable 
time  between  the  death  of  Dorcas,  in  1756,  and  the  recovery 
in  1759. 

(«)  Sn  C.  Andr.  263 ;  dted  alio  in  GuUiver  v.  mekett,  1  WUa.  105,  (which  see)  aod 
in  Jvelffu  v.  Ward,  1  Vea.  S.  4S1. 
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Fwr  the  drfendani  it  was  insisted,  that  this  was  a  oondition 
subsequent,  which  cannot  be  taken  advantage  of  by  a  straneer, 
but  only  by  the  heir,  which  is  barrable  by  recorery,  1  Mod. 
1 1 1  (») ;  and  therefore  barred  in  the  present  case.  The  words 
are  clearly  words  of  condition,  and  cannot  be  implied  into  a 
limitation,  unless  to  effectuate  ihe  manifest  intent  of  the  testa- 
tor. Only  two  ways  are  hitherto  known  of  implying  a  limita- 
tion by  collecting  that  intent.  1st,  Where  uiere  is  a  devise 
over  in  case  of  breach  of  condition ;  Porter  and  Fry,  I  Ventr. 
199  (o);  Page  and  Havward,  Pigott,  176,  Salk.  570;  Rumdale 
and  Ealey,  Cart.  171  (jp):  in  wUch  case  the  law  unites  &e 
condition  to  the  remainder  over,  and  does  not  suffer  it  to  de- 
scend to  the  heir.  Sd,  Where  an  estate  on  condition  is  devised 
to  the  heir  at  law;  WeUoek  and  Hammond{q).  The  present 
case  falls  within  neither  of  these  descriptions.  1st,  There  is 
no  devise  over  in  case  the  condition  be  broken.  And  yet,  m 
the  very  next  clause,  he  devises  over  in  case  oi  a  Inn^^  of 
[  *613  ]  *the  condition  of  not  committing  waste:  plainly  apprehending, 
that  the  mere  breach  of  the  condition  would  not  occasion  it  to 
go  to  the  remainder-man;  for  then  the  whole  estate  would  pass 
to  him  by  operation  of  law,  and  his  express  meaning  is,  that 
only  the  place  wasted  shoiild  pass.  By  the  breach  of  a  pro^ 
viso  (whether  it  be  a  condition  or  limitation)  the  whole  estate 
must  be  defeated,  and  not  a  part  of  it;  by  Andersom^  C.  J., 
cited  1  Rep.  85  b.  Nor,  secondly.  Was  the  estate  in  this  case 
devised  to  the  heir;  Saunders  was  only  part  of  an  heir,  a  co- 
parcener with  Dorcas  Wvkes.  He  became  sole  heir  long  after 
the  testator's  death,  by  the  decease  of  Dorcas  without  issue. 
If  it  was  a  limitation  at  all,  it  was  so  at  the  death  of  the  testa- 
tor ;  and  then  the  reason  for  implying  it  to  be  so  did  not  exist. 
The  coparcener  might  have  entered  and  defeated  the  whole 
estate,  and  have  enjoyed  a  moiety;  which  perhaps  the  testator 
might  think  to  be  forfeiture  sufficient.  Aiid,  though  a  parce- 
ner cannot  take  her  own  moiety  by  descent,  and  her  sister's  by 
devise,  when  the  whole  land  is  devised  to  her  by  the  ancestor, 
yet,  if  two  parceners  be  deforced,  each  shall  enter  for  her  own 
moie^;  Lutw.  802;  Bro.  Coparceners,  2.  So  one  coheir  in 
gavelkind  may  enter  (for  a  forfeiture)  on  amoiety,  Dyer,317(r); 
resolved,  in  the  case  of  Wellock  and  Hammond.  It  would,  be 
an  harsh  construction  to  suppose,  that  by  the  fault  of  die  first 
taker  the  issue  in  tail  should  be  inevitably  Jiarred.  For,  if  it 
be  a  lin)itation,  the  estate  instantly  determines,  Bracebridge's 
Case(«),  Moor,  99,  633;  and  the  forfeiture  is  not  optional,  as 
m  case  of  a  mere  condition.  Besides,  in  case  of  an  estate  tail, 
the  law  will  raise  no  implication  to  prejudice  the  innocent  issue 
in  tail,  who  is  the  first  object  of  the  testator's  bounty,  in  favour 

(«)  AiAofi  T.  Bemmit  S,  C.  t  Ur.  Baldwin,  1  RoU.  Abr.  411,  pi  5 ;  Jmm. 

88 ;  S.  P.  Driver  v.  Edgar,  I  Cowp.  579 :  2  Mod.  7. 

■•*>*  ™- *•'•                                  •  (r)  It  should  be,  Dyer,  316  b,  pL  5, 

W  Or  Lady  jtm»e  Fry't  Ca.  JnaL                      '      ^    '            '  i^ 

(p)  Dei^  to  be  Uw  hi  11  Eart,  666.  (,)  Or,  HarweU  r.  Laau, 

iq)    Uhi  supra:  accord.   Wi$emm  ▼. 
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of  a  remamder-man,  who  is  onlr  a  secondary  object.  All  the 
cases  are  of  estates  in  fee.  The  only  surmise  of  an  implied 
limitation  after  a  conditional  estate  tail  is  the  confused  note  of 
RudhaU  and  MUward,  Moor,  212,  more  clearly  reported  in 
Savil,  76;  and  there  held  to  be  no  Umitation,  but  a  condition  (0* 
8.  P.  held  in  Skime  and  Band,  1  Roll  Abr.  412,  and  Thamais 
Case,  Ibid.  411,  483. 

*  But,  supposing  it  a  limitation,  we  then  insist,  1.  That  there  [  ^613  ] 
was  no  breach  before  the  recovery.  2.  That  the  lessor  of  the 
plaintiff  has  not  made  out  any  title.  1.  When  no  time  is  limit- 
ed for  fulfilling  a  condition,  then  if  it  be  beneficial  to  any  body, 
the  performance  may  be  hastened  by  request.  But,  where  (as 
in  the  present  case)  it  is  beneficial  to  nobody,  and  depends  on 
the  sole  act  of  the  person  bound  to  perform  it,  he  has  all  his 
life  to  perform  it  in;  6  Rep.  30  b;  4  Leon.  125 (r).  Either 
Saunders  had  therefore  his  whole  life  to  perform  it  in,  or  it 
must  be  argued  that  he  was  bound  to  take  the  name  the  in* 
stant  the  estate  vested:  for  if  it  is  deferred,  under  the  idea  of 

Stving  a  reasonable  or  convenient  time,  it  still  remains  inde- 
nite  during  his  life.  If  notice  is  allowed  to  be  requisite  (both 
of  the  devise  and  the  condition)  how  does  that  notice  appear  to 
be  given?  Saunders's  most  beneficial  and  primd  facie  title 
was  as  heir  at  law.  If  it  is  objected,  "  This  will  render  the 
testator's  intention  of  no  efl^ct;  it  is  answered,  **  No  matters 
if  the  testator's  design  is  to  have  such  foolish  intentions  exr 
ecuted,  he  should  take  care  to  maid  them  better."  If  there- 
fore Saunders  had  his  whole  life  to  perform  the  condition  in, 
he  had  a  good  estate  tail  when  he  suffered  the  recovery;  and 
of  consequence  barred,  not  only  the  estate  tail,  but  also  the 
condition;  1  Mod.  111(»);  Page  and  Hayward  (a  stronger 
case)  {w).  2.  If  the  condition  ought  to  have  been  performed 
immediately,  or  soon  after  the  estate  vested,  still  the  lessor  of 
the  plaintiff  must  (upon^that  very  ground)  have  no  title  at  all. 
For  it  is  agreed,  that  when  the  proviso  is  broken  in  a  condi- 
tional limitation,  the  preceding  estate  ceases,  and  the  subse- 
quent estate  vests,  without  claim  or  entry;  Bracebridge's  Case, 
Moor,  99, 633;  Rundale  and  Ealey,  Cart.  171 ;  Co.  Litt.  214 b ; 
10  Rep.  40  b(ar);  Porter  and  Fry,  1  Ventr.  203;  2  Mod.  7, 
Anon.;  Fay  and  Hyrde,  Sir  W.  Jones,  68.  ,If  therefore 
Saunders's  estate  determined  at  anv  given  period  before  the 
recovery  in  1759,  by  not  assuming  the  name,  Corrie's  immedi- 
ately vested;  and  as  he  did  not  then  assume  the  name,  at  the 
like  given  period,  his  estate  also  became  forfeited;  and  so  on, 
till  Saunders's  own  reversion  in  fee  as  right  heir  of  the  testator 
took  place.  If  a  claim  and  entry  were  necessary  to  devest 
*the  estate,  none  were  made;  and  the  recovery  therefore  was  [  •GH  ] 
good.  If  none  were  necessary,  the  consequence  wiU  be  as 
above  stated.    Nay,  to  this  very  day,  the  lessor  of  the  plain- 

(I)  See  Mr.  Feune's  obtervatkmi  upon  («)  £«wom  v.  HmUmt. 

that  caae  in  F.  a  R.  259,  (8th  ed.).  (w)  Pigott,  176,  Salk.  570. 

(«)  This  reference  should  be  to  1  Leon.  (x)  Marv  PmrtktgtmCt  Ca. 
a05,  C«.4S5,  Fa6laii*«Ca. 
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tiff  has  not  fully  performed  the  condition^  by  using  the  name 
of  Wykes  only^  for  one  of  the  demises  is  in  the  name  of 
Corrie. 

Lord  Mansfield,  C.  J. — The  only  foundation  of  the  plain- 
tiff's title  is,  that  Saunders's  estate  tail  ceased  by  his  not 
taking  the  name  of  Wykes,  and  vested  in  possession  upon 
Corrie.  It  is  merely  a  question  of  construction.  And  certainly 
the  intent  of  the  testator  ought  always  to  be  carried  into  ex- 
ecution liberally,  provided  it  be  not  contrary  to  law.  It  is 
pity,  that  in  the  old  cases  this  principle  is  not  carried  through- 
out. They  stop  short  in  the  middle,  and  determine  partly  on 
the  intent,  and  partly  upon  technical  reasons.  Thus  in  Wei- 
lock  and  Hammond^  the  general  principle  is  undeniably  true, 
that  where  an  estate  in  fee  of  the  nature  of  Borough  English  is 
given  to  the  heir  at  law  upon  condition,  it  shall  be  a  limitation, 
to  effectuate  the  intent  of  the  testator.  But  the  case  then  goes 
on  directly  contrary  to  the  intent,  which  was  to  give  it  to  the 
heir,  subject  to  such  a  charge.  The  proviso  was,  "  to  pay  in 
two  years  ;**  he  paid  it  in  five ;  and  that  was  held  a  breach  suf- 
ficient to  devest  his  estate.  In  the  present  case  it  is  admitted, 
that  this  proviso  is  not  a  condition  precedent.  It  was  impossible 
it  should  be  so.  The  condition  is  not  only  to  take  the  name 
for  himself,  but  also  for  his  heirs.  This  cannot  be  done,  with- 
out a  grant  from  the  King,  or  an  act  of  Parliainent,  neither  of 
which  are  in  the  party's  own  power  (y). 


(y)  Quare  as  to  the  necessity  of  having 
either  the  King's  grant  or  an  act  of  Par- 
liament to  enable  a  person  to  assume  any 
particular  surname ;  for  a  man  may  have 
several  surnames;  "  may  have  divers 
names  at  divers  times,  but  not  divers 
Christian  names ;"  Co.  Lit  3  a ;  Duply 
▼.  Sprat,  Crok.  Elix.  57 ;  Fermor  v.  Dor- 
rington,  Id.  222.  From  which  it  may  be 
concluded,  that  a  man  may  acquire  a  sur- 
name by  reputation :  for  in  the  case  of  his 
having  several  surnames,  he  might  have 
derived  one  from  his  ancestors, — "  Cog- 
nomen majorum  est  ex  sanguine  tractum ;" 
6  Rep.  65  a, — and  another  from  some  ac- 
cidental circumstance,  or  by  his  own  as- 
sumption. Acquiring  a  name  by  reputa- 
tion must  be  understood  to  mean  a  man's 
being  generally  called,  known,  described, 
and  designated  by  any  particular  name  in 
the  vieinetwm,  wMch  reputation  or  general 
designation  has  been  the  origin  of  all  sur- 
names. For  they  were  originally  descrip- 
tive of  the  character  or  person,  of  the 
rank,  trade,  or  profession,  of  the  residence 
or  lands;  or  were  patronymics.  And 
though  a  bastard,  being  JUiut  nullius,  has 
no  name  (that  is,  no  surname)  by  reputa- 
tion as  soon  as  he  is  bom,  he  may  after- 
wards acquire  one,  and  a  grant  to  such 
bastard  will  not  be  good  till  he  has  ac- 
quired one,  that  is,  till  he  has  eitiier  ac- 
quired the  reputation  of  being  the  son  of 
A. ;  and  then  it  may  be  to  him  by  the  de- 


scription of  the  '*  reputed  son  of  A.  ;'*  or 
tiU  he  has  acquired  some  surname,  by 
which  he  is  generally  known;  Co.IaL3b; 
BlodweU  V.  Edwards,  Crok.  Eliz.  509; 
Metkam  v.  Duke  of  Dnww,  1  P.  Wma.  529: 
and  such  name  he  may  acquire  witfaoat 
grant  or  act  of  Parliament.  So  it  seems, 
that  at  this  day  a  man  may  take  upon  him- 
self a  surname  by  styling  himself  and 
causing  himself  to  be  known  and  called  by 
it,  till  it  is  given  and  assigned  to  him  by 
general  reputation ;  S.  P.  ptr  Sir  /.  JekffU, 
m  Barhw  v.  Baieman,  3  P.  Wms.  65.  A 
man  indeed  cannot  grant  to  another  his 
surname  and  arms,  without  the  King's 
grant;  4  Inst  126:  but  a  proviso,  that  a 
man  shall  assume  a  particular  name  and 
arms  is  not  a  grant,  but  merely  a  condition, 
on  non-compliance  with  which  he  is  to 
lose  the  benefit  of  the  gift  or  devise  to  him. 
The  King's  license  is  merely  a  permission 
to  use  a  particular  name ;  Leigh  v.  Leigh, 
15  Ves.  100.  As  to  arms  or  armorial 
bearings,  at  this  day  they  are  granted  by 
the  Earl  Marshal.  A  petition  Is  presented 
to  him,  application  having  first  been  made 
to  the  Herald's  College ;  and  he  thereup- 
on grants  the  arms,  which  are  limited, 
with  his  concurrence,  in  such  manner,  as 
the  party  applying  for  them  desires.  So 
he  granU  an  addition  or  alteration  to  ex- 
isting arms.  As  to  the  descent  of  anna, 
see  Co.  Lit  27  a,  140  b.  The  oognisanoe 
of  coats  of  arms  belongs  to  the  Court  of 
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Next,  it  is  observable,  that  these  words  are  expressly 
penned  as  a  condition  subsequent,  and  not  as  a  limitation ;  and 
vet  the  next  clause  of  the  will  shews,  that  the  testator  knew 
now  to  limit.  If  this  condition  be  turned  into  a  limitation, 
it  must  be  by  implying  something  that  is  not  expressed.  In 
answer  to  this  it  is  said,  that  no  such  implication  has  ever  been 
raised  upon  a  conditional  estate  tail.  Two  cases  in  point  have 
♦been  cited  by  Mr.  Blackstone  to  the  contrary.  And  they  go  [ 
upon  a  very  solid  ground.  A  condition,  when  annexed  to  an 
estate  in  fee,  is  meant  to  be  compulsory ;  but  when  annexed 
to  an  estate  tail  cannot  be  so  meant,  but  merely  as  an  intima- 
tion  of  his  wishes ;  because  the  donee  may  bar  the  estate  tail 
when  he  pleases,  and  the  condition  perishes  with  it.  Thus  it 
stands  upon  general  reasoning.  But,  upon  the  words  of  this 
will  it  is  clear,  he  did  not  mean  the  estate  shoidd  entirely 
cease  upon  breach  of  the  condition.  It  is  imposed  personally 
on  those  to  whom  the  estate  should  successively  descend  and 
come,  not  on  the  root  of  their  several  descents,  and  is  there- 
fore binding  only  personally.  This  is  also  the  testator's  mean- 
ing in  the  clause  respecting  waste.  He  does  not  make  the 
estate  tail  cease,  but  gives  it  to  the  next  taker.  Such  a  limi- 
tation is  indeed  void  in  point  of  law,  according  to  Jermyn  and 
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Chivalry,  alio  called  the  Court  of  Itonour, 
as  to  which  see  4  Inst.  123 ;  At.  Parker, 
I  Sid.  352.  And  the  offence  of  assuming 
or  quartering  arms,  to  which  a  person  has 
strictly  no  right,  is  cognizable  only  in  that 
Conrt,  which  is  now  obsolete :  so  that  it 
seems  any  arms  may  be  assumed  or  quar- 
tered with  impunity.  Except,  that  per- 
haps upon  a  title  of  dignity  being  granted, 
it  may  be  necessary  that  the  grantee  should 
be  able  to  prove  his  arms  at  the  Herald*s 
College,  or  else  should  have  arms  granted 
to  him  in  the  regular  form. 

Nevertheless  it  is  usual  to  adopt  the 
following  expression  In  the  clause  for 
taking  the  anns  and  surname: — "  Pro- 
inded,  &c.  that  all  and  every  the  persona 
and  person,  who  by  virtue  of  the  limita- 
tions hereinbefore  contained,  or  of  thii  pro- 
viso, shall  become  entitled  to  the  possession 
of  the  rents  and  profits  of  the  manors  and 
other  hereditaments  hereby  limited  in  strict 
aettlement,  or  expressed  or  intended  so  to 
be,  and  who  shall  not  be  then  called  by 
the  name  or  use  the  arms  of  A.,  shall  and 
do  withm  the  space  of  one  year  next  afler 
they  shall  respectively  become  entitled  to 
the  possession  or  to  the  rents  and  profits 
thereof;  and  that  C.  D.,  the  husband  of 
the  said  E.  P.,  shall  and  do  within  one 
year  next  after  the  said  E.  F.  shall  so  be- 
come entitled  as  aforesaid ;  and  that  all 
and  e^fcrj  the  person  or  persons  whom  the 
said  E.  P.,  after  the  decease  of  the  said  C. 
D.,  shall  or  may  marry,  or  whom  the  said 
G.  H.  or  any  of  the  daughters  or  issue  fe- 
male of  the  said,  Ac.  respectively  shall 
marry,  shall  and  do,  if  the  said  E.  P.,  G. 

VOL.  I. 


H.,  or  the  daughters  or  issue  female  of  the 
said,  Sec.  respectively  shall  at  the  time  of 
such  her  or  their  marriage  or  respective 
marriages  be  so  entitied  as  afi>resaid,  then 
within  one  year  next  after  the  solemnisa- 
tion of  such  marriages  respectively;  and  if 
the  said  E.  P.,  G.  H.,  or  the  daughters  or 
issue  female  of,  &c  shall  not  be  entiUed  at 
the  time  of  such  her  or  their  marriage  or 
respective  marriages,  but  shall  afterwards 
during  her  or  their  coverture  or  respective 
covertures  become  so  entitied  as  aforesaid, 
then  within  the  space  of  one  year  next  after 
she  or  they  shall  severally  become  so  en- 
titied as  aforesaid,  take  upon  himself, 
herself,  or  themselves  respectively,  and  use 
in  all  deeds  and  writings  whereto  or  where- 
in he,  she,  cr  they  shall  or  may  be  a  party 
or  parties,  and  upon  all  other  occasions,  the 
SURNAME  of  A.  together  with  his,  her,  or 
theirown  family  surname;  (butso,  neverthe- 
less, that  he,  she,  or  they  shall  and  be  com- 
monly styled  and  designated  by  the  sur- 
name of  A.) ;  and  also  shall  and  do  quar- 
ter the  ARMS  of  A.  with  his,  her,  or  their 
own  family  arms ;  and  shall  and  do  with- 
in the  space  of  one  year  next  after  he,  she, 
or  they  shall  so  become  entitied  as  afore- 
said, or  after  the  solemnization  of  their 
said  several  respective  marriages,  (as  the 
case  may  be),  apply  for  and  endeavour  to 
obtain  an  act  of  Parliament,  or  proper  li- 
cence from  the  Crown,  or  uke  such  other 
means  as  may  be  requured  or  proper  to 
enable  and  authorise  him,  her,  or  them  to 
take,  use,  and  bear  the  sud  surname  and 
arras  of  A." 

KK 
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QuiLiTBB     Ar$coi(x)f  vet  this  construction  is  certainly  most  agreeable  to 

AsHBY        *^®  testator  s  intent     It  is  not  necessary  to  consider  liow  far 

K        V    '. — '   the  heir  could  have  taken  advantage  of  such  a  condition  as 

On.  How  fiu-  an  the  present :  that  may  be  doubtful.     But  the  plaintiff  can  only 

^dvaota  **of  a    ^^^^  upon  the  conditional  limitation. 

conditiorfor  *        Two  Other  points  have  been  made  in  the  case,  not  necessary 
taking  a  name,    to  be  now  determined,  if  this  be  a  condition  subsequent,  and 
toe*l  ^^^       ^^^  *  limitation :— 1st,  Whether  the  party  had  all  his  life-time 
"*  to  perform  this  condition  in?    As  to  which  I  give  no  opinion. 

2d,  Whether,  supposing  it  a  limitation,  the  ph^tiff  could  now 
take ;  because  the  estate,  by  his  former  laches,  is  gone  over. 
To  this  I  also  give  no  opinion  at  present.  If  it  had  been  ne- 
cessary, perhaps  one  strict  construction  might  have  been  set 
up  against  another. 

Yates,  J. — I  am  most  clearly  of  opinion,  that  this  is  not 
a  conditional  limitation.  It  is  not  express,  nor  can  it  be  im- 
plied, because  it  is  not  necessary  to  effectuate  the  testator's 
mtent.  No  interest  of  any  third  person  would  be  defeated 
[  616  ]  ♦by  the  breach  of  this  condition :  tnere  is  nothing,  therefore, 
to  induce  the  Court  to  raise  an  implication  to  support  a  vain, 
an  idle,  a  useless  intention.  The  case  in  Moor  went  entirely 
upon  the  construction  of  the  statute  of  uses,  which  bad  no* 
thing  to  do  with  the  distinction  between  a  condition  and  a 
limitation.  There  never  was,  and  never  will  be,  such  a  lunita- 
tion  implied  in  case  of  an  estate  tail;  because  the  Court  always 
means  to  support  the  intent  of  a  testator;  but  such  an  implica- 
tion would  defeat  it,  by  stripping  the  issue  in  tail.  The  Court 
will  never  make  so  hard  a  construction.     I  don*t  consider  this 

(a)  Cited  in  Corheft  Ca.,  1  Rep.  85 a;  coming  entitled  were  dead  without  ianie, 

from  which  casei,  and  otben  collected  in  and  there  were  a  general  fiulare  of  iooc 

Feame,  C.  R.  S52  (8th  ed.),  it  appears,  inheriuble  under  the  limiution  to  A.  and 

that  a  proriflo  to  cease  an  estate  tail  "  as  the  heurs  of  his  body."     Otherwise  the 

if  tenant  in  tail  were  dead,"  is  repugnant  proviso  would  be  repugnant  and  void,  in- 

and  void;  because  the  estate  tail  would  asmuch  as   B.'s  being  considered  dead 

determine  not  upon  the  death  of  the  tenant  without  issue,  living  C.  or  C.'s  issue,  would 

in  tail,  but  upon  his  death  wUhtmt  iuue  only  determine  the  estate  tail  in  pak. 

(supposing  lum  to  be  the  first  taker).  Where  an  estate  is  liroited  in  strict  set- 

Therefbre  it  is  absurd  to  say,  that  the  tlement,  this  part  of  the  proviso  may  hem 

estate  should  cease  as  if  tenant  in  tail  were  the  following  terms — "  And  all  the  said 

dead,  his  death  not  being  positively  a  de-  manors,  &c.  shall  go  to  the  person  next  in 

temdnation  of  the  estate.     Mr.  Butler,  hi  remainder,  under  the  lunitations  herein 

n.  (<),  ihUU  observes,  that  the  expressbn,  before  contained,  in  the  same  manner,  as 

that  the  estate  of  tenant  in  tail  shall  cease  if  such  person  or  persons  so  neglecting  or 

**  as  if  he  were  dead  without  issue,"  is  not  refusing,  or  whose  husband  or  husbands 

sufficiently  accurate.     For  though  in  the  shall  so  neglect  or  refuse,  being  a  tenant  or 

cue.  of  A.,  the  first  tenant  in  tail,  dying  tenants  for  life,  were  dead,  or  being  a  te- 

without  issue,  the  estate  tail  would  deter-  nant  or  tenants  in  tail  male  or  in  tail,  were 

mine ;  yet  if  A.  had  two  sons,  B.  and  C,  dead,  wUkoui  Uating  any  heir  tnAeriteUr 

when  B.  is  in  possession,  his  dying  with-  to  the  estate  tail  or  estates  tail  then  vested 

out  issue  will  not  have  the  same  effect :  in  the  person  or  persons  so  neglecting,  &c. 

for  in  that  case  the  estate  tail  will  be  con-  or  whose  husband,  &c."  or  "  without  leav- 

tinued  in  his  brother  C.  and  his  issue.  And  ing  issue  inheritable  under  such  entaH" 

aa  it  is  requisite  that  the  proviso  should  be  See  also  another  form  and  Mr.  Butler's  very 

inch  as  to  determine  the  estate  tail  entirely  valuable  observations  in  Harg.  Co.  LitL 

(for  it  cannot  be  determined  hi  part  and  be  327  a  [n.  283].— See,  as  to  the  conditioo 

left  existing  in  part),  the  expretsion,  to  of  taking  the  surname.  Doe  t.  Lord  IT. 


t  every  possible  case,  should  be  to  the     Stauelerk^UZBgLM. 
foUowfaig  effect—"  at  if  Uie  party  be- 


MICH.  TBRM>  7  QBO.  III.  K.  B.  616 

evjsn  as  a  condition^  but  aa  a  mere  recommendation  only.     As     Gulliver 
a  condition  it  would  be  nugatory ;  for  tbe  party  might  write        ^^*'^ 
bis  name  once  or  twice,  then  suffer  a  recovery,  and  bar  the  s        "    '    ^ 
whole*    The  clause  respecting  waste  shews  the  testator  knew 
how  to  limit  over. 

Aston,  J. — I  give  no  opinion,  whether  this  is  a  condition  or 
a  recommendation;  it  is  clearly  not  to  be  implied  a  limitation, 
being  not  grounded  on  the  intent  of  the  testator.  But  the  in- 
terpretation prayed  is  clearly  against  his  intent,  and  never 
jpven  upon  an  estate  in  tail.  The  report  in  Savil  is  the  best 
and  true  report  of  RudkaU  and  Milward.  The  next  clause 
shews,  that,  on  breach  of  the  proviso,  the  estate  was  meant  to 
ffo  to  the  issue  in  tail,  and  not  to  the  remainder-man,  though 
Uie  case  of  Jermyn  and  Arscoi  makes  such  a  condition  void. 
As  to  the  time  of  the  performance,  and  the  otiier  point,  I  give 
no  opinion,  but  only  think,  that  a  rigid  construction  should  be 
put  upon  such  odious  conditions. 

Hewit,  J. — ^There  are  two  cases  in  which  words  of  condition 
always  operate  as  a  limitation: — 1st,  Where  there  is  a  devise 
over  in  case  of  non-performance:  ^,  Where  the  heir-at-law  is 
the  devisee.  The  intent  of  the  testator  was,  not  that  the  issue 
should  be  barred  by  the  breach  of  the  first  taker :  he  never 
meant  that  their  estate  should  depend  upon  his :  he  did  not 
m^an  to  create  an  estate  tail  in  the  first  taker,  but  has  so  ex- 
pressed himself  that  it  must  be  so  by  the  rules  of  law.  Here 
18  certainly  no  devise  over,  and  I  am  not  satisfied,  in  this  case, 
that  Saunders  is  to  be  considered  as  the  heir-at-law.  But  if  he 
was,  as  this  is  an  estate  *tail,  Thomases  Case  is  a  case  direct  in  [  *617  ] 
point.  It  is  unnecessary  to  give  any  opinion  on  the  other  points. 

Po9tea  to  the  defendant  (a)« 

(a)  "  It  aceiBi  now  agreed,  that  whcr-  timial  UinitfttioDS."— "  But  where  there  is 

ihttt  In  a  devise,  a  conditioQ  is  annexed  no  express  limitation  over,  to  take  effect 

to  a  preceding  estate,  and  upon  the  hreach  upon  the  breach  or  performance  of  the 

or  noD-performancc,  the  estate  is  devised  condition  annexed  to  a  preceding  estate, 

over  Id  another,  that  condition  shall  ope-  there  it  seems  the  condition  or  proviso  is 

lite  M  a  liiipitation,  drcumscribiqg  the  not  always  construed  as  a  conditional  limi- 

continuance  and  measure  of  the  first  estate ;  tation ;  but  the  construction  in  that  case  is 

and  that  upon  the  breach  or  performance  of  governed  by  the  apparent  intent  of  the 

it  (as  the  case  may  be),  Uie  i&rst  cstata  testator,  as  in  the  case  of  QuUhttr  v.  Atk-' 

shall  iptofoeto  determine  and  expire,  with-  fty ;"  Feame,  C.  R.  272  (SUi  ed.) :  see  also 

out  entry  or  claim ;  and  tl^  limitation  shall  the  same  work,  pp.  425, 526 ;  Dot  v.  Lord 

thereupon  actually  commence  in  posses-  W,  BeaucUrk,  1 1  East,  657.    As  to  a  con- 

aion,  and  the  person  claiming  under  it,  dition  in  a  bequest  of  personals,  see  Scot 

whether  heir  or  stianger,  shall  have  ia^-  v.  T^lert  2  Bro.  C.C.  431,  and  Mr.  Bden's 

mediate  right  w  the  estate. — ^And  limiu-  note,  ibid.  489. 
tlons  of  th^  sort  are  properly  called  oondi- 


WiLSOM  9«  Sewell,  Master  of  the  Rolls. 

&  a  4  Bvrr.  1975. 

A.CTION  on  two  feigned  issues,  to  try  whether  two  leases  The  Master  of 
granted  by  Sir  Thomas  Clarke,  late  Master  of  the  Rolls,  the  *«  Rolls  may 
one  dated  9th  Ji^ie.  1755,  the  other  5tb  January,  1762,  of  cer-  SJl^i^nT"^ 
tain  premisses  in  Chaneery  Lane,  belonging  to  the  office  of  leases  as  he 

KK  3 
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WiLfloK  Master  of  the  Rolls,  or  either  of  them,  were,  oh  5th  Januaiy, 
Sewell  1765,  good,  valid,  and  subsisting  leases  for  the  residue  of  the 
terms  comprised  therein.     On  a  special  verdict  it  was  found. 


pleases  during  that  in  12  Car.  2  (6),  an  act  of  Parliament  was  made,  ''  reciting, 
the  last  seven  <«  th^t,  as  former  Masters  of  the  Rolls  had  no  power  to  grant 
moJease?  And  "  kases  for  such  terms  as  might  encourage  tenants  to  build 
it  seems,  may  at  "  and  to  repair,  the  estate  was  much  out  of  repair;  therefore 
any  time  take  a  «  the  Masters  of  the  Rolls  for  the  time  being  were  empowered 
nm^lbr'ai"*  "  *®  ffrant  leases  for  forty-one  years,  to  commence  from  the 
yean.  '*  making,  reserving  20s*  rent  at  least  for  every  parcel  of  ground 

"  on  which  any  new  house  shall  be  built,  and  the  usual  rent 
**  where  there  is  no  provision  for  new  building.  Provided  that, 
"  c^ter  the  premisses  have  been  once  letten,  according  to  the 
"  power  aforesaidy  the  Master  of  the  Rolls  shcdl  not  grant  or 
''  make  any  new  or  concurrent  lease,  until  within  seven  yettrs 
*'  of  the  expiration  of  the  lease  then  in  being:  nor  for  any  less 
"  rent  than  upon  the  former  lease;  nor  for  any  longer  term 
"  than  twenty-one  y^or^."— That  9th  October,  1T38,  Mr.  Ver- 
ney  was  made  Master  of  the  RoQs;  and,  8th  March,  1740,  de- 
mised the  premisses  to  Robert  Harley  and  Charles  Frewen  for 
twenty-one  years  from  the  making,  at  8/.  rent. — ^That  29th 
May,  1754,  Sir  Thomas  Clarke  was  made  Master  of  the  RoUs ; 
and,  on  9th  June,  1755,  granted  a  concurrent  lease  (c)  of  the 
premisses  to  Charles  Deaves  and  John  Harrison  for  twenty- 
[  618  J  Qi^g  years  from  the  making.  •Afterwards,  on  5th  January, 
1762,  Sir  Thomas  Clarke  granted  another  lease  of  the  pre- 
misses to  Samuel  Seddon  and  Charles  Deaves  (who  had  sur- 
vived said  John  Harrison),  reciting  the  lease  of  8th  March^ 
1740,  and  that  the  same  was  within  less  than  seven  years  of 
expiring,  for  twenty-one  years  from  the  making.  That  Charles 
Deaves,  by  indenture,  bearing  date  4th  January,  1762,  did 
surrender  to  Sir  Thomas  Clarke  nine  leases,  dated  29th  Au- 
gust, 1754,  and  thirty  other  leases,  dated  9  June,  1755  (in- 
cluding the  lease  in  question),  all  which  were  granted  in  trust 
for  Sir  Thomas  Clarke,  who  had  directed  the  same  to  be  sur- 
rendered, and  all  his  interest  under  the  said  leases  or  otherwise 
howsoever,  to  enable  him  to  grant  new  leases:  but  that  the. 
said  surrender  (though  dated  4th  January,  1762),  was  not  in 
feet  executed  till  5th  June,  1764.  That  Sir  Thomas  Sewell, 
the  defendant,  was  made  Master  of  the  RoUs  on  4th  Decem- 
ber, 1764. 

This  case  was  ar^ed  in  last  Michaelmas  Term  (1765),  by 
Ashhurst,  for  Sir  Thomas  Sewell  (the  lessor  of  the  plaintiff,  it 
being  then  in  the  shape  of  an  ejectment),  and  Dunning,  for 
Wilson,  the  then  defendant. 

Ashhurst  argued,  that  the  surrender  by  Deaves  must  take 
effect  from  the  deUvenr,  viz.  5th  June,  1764;  Perk.  sect.  145; 
Salk.  76  (rf).  Therefore  [it]  operates  as  a  surrender  of  the 
leases  of  1755,  and  of  Deaves's  moiety  of  the  leases  in  1762,  the 

W  C.  36.  Powers,  595  (3d  ed.). 

<e)  As  to  concurrent  leases,  see  Doc  {d)  Sttflet  y.  Jfardie,  4  B.  ft  C.  908 ; 

Abr.  Leaset,  (E),  pa.  64,  and  Sugden  on     5.  C.  7  D.  ft  R.  507. 
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words  of  surrender  being  general.  If  so.  Sir.  T.  Clarke  became       Wilson 
thereby  tenant  in  common  with  Seddon ;  and  the  successor  may  ^ 

bring  his  ejectment ;  Cro.  El.  737,  802;  Co.  Litt.  199b.  And  i  ,  / 
with  regard  to  the  question  at  large,  first  consider  the  intent 
of  the  Legislature.  Concurrent  leases  were  allowed  at  the  end 
of  fourteen  years,  and  not  sooner,  to  encourage  repairs,  and 
for  the  benefit  of  the  successor  at  the  same  time,  that  every 
Master  may  have  a  fair  chance  of  renewal.  Sir  Thomas  Clarke 
thought  it  necessary  to  have  a  surrender,  before  he  granted  a 
new  lease,  which  folio  wed  the  other  so  closely. — *^ly,Nextcon-  [  •CW  ] 
sider,  whether  the  power  is  well  executed.  The  lease  of  1755, 
though  good  when  made,  is  now  out  of  the  case,  being  surren- 
dered and  gone.  That  of  1762  is  void,  because, — 1st,  The 
power  of  leasing,  being  once  executed,  is  determined  pro  hdc 
vicCf  till  the  period  comes  round  to  make  it  again  exerciseable ; 
Eq.  Cas.  Abr.  342;  Freem.  61  (e);  like  the  case  of  a  power  to 
maxe  a  jointure. — 2dly,  It  is  contrary  to  the  words  of  the  act. 
The  lease  of  1755  was  in  being  when  that  of  1762  was  made, 
and  not  within  seven  years  of  expiring. — 3dly,  It  is  contrary 
to  the  spirit  and  intent  of  the  power,  and  fraudulent.  Fraud, 
particularly  in  the  case  of  powers,  is  c^niizable  in  a  Court  of 
law;  Lcme  and  PaftCy  T.  27  Geo.  2,  B.  K.  (/).  A  power  given 
for  one  purpose,  snail  not  be  exercised  for  another,  though 
within  the  letter  of  the  power;  Allan  and  Belcher,  Trin.  Vac. 
31  Geo.  2(ff).  In  Chancery  a  power  must  be  executed  ac- 
cording to  the  intent  of  granting  it.  A  grant,  by  a  Master  of 
the  Rolls  to  his  own  trustee,  is  a  fraud  upon  the  power,  and 
was  never  intended  by  the  Legislature.  This  is  an  instance  of 
the  fatal  consequence;  stronger  than  Lane  and  Page :  It  is  not 
only  a  constructive,  but  an  actual  fraud.  The  lease  in  1762 
takes  no  notice  of  that  in  1755,  as  if  it  meant  a  suppression  at 
first.  Afterwards^  on  recollection,  a  surrender  is  made,  but 
antedated. 

Dunning,  for  the  then  defendant,  argued,  that,  if  the  leases 
of  1755  and  1762  were  co-existent,  there  would  be  ffreat  diffi- 
culty; but  they  never  were  so.  The  acceptance  of  the  new 
lease  merged  and  surrendered  the  former.  This  was  not  in 
being  the  instant  the  new  one  was  signed  and  accepted.  It  is 
the  more  forcible  mode  of  surrender.  He  cannot  be  supposed, 
by  the  words  "  or  otherwise''  in  the  actual  deed  of  surrender, 
to  intend  to  part  with  any  interest  but  diose  under  •the  leases  [ 
there  recited.  The  jury  have  not  found  such  an  intent.  The 
Court  will  not  construe  the  words  to  make  them  operate  against 
the  party's  meaning,  which  was  clearly  to  efiTectuate,  not  de- 
stroy, the  lease  of  1762.  I  admit,  that  if  the  lease  of  1762  had 
not  been  to  Deaves,  who  had  in  him  the  interest  of  1755,  it 
would  have  been  bad  without  a  previous  smrrender.  And  a 
subsequent  surrender  could  not  nave  been  made  to  Sir  T. 
Clarke,  for  that  must  be  to  the  immediate  remainder-^man,  and 

(<)  Hatcher  v.  Curtit;  S.  C,  2  Eq.  Cas.      406  (3d,  ed.). 
Abr.  671.  (g)  1  Eden,  132;  aec  Sugd.  mNmp. 

(/)  ArabL  233;  see  Sogd.  on  Powers,      and  Damdnt^  v.  Coekbmnh  1  Mer.  637. 
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WiLsov      not  to  the  original  lessor.    In  Lane^M  and  Belehet's  Caaet  it 
'-  was  aUowedy  that  if  a  power  be  substantially  executed,  it  ia 

Skwbll.  sufficient.  As  to  the  charge  of  fraud;  Ist,  Constructive: — 
Which  is  not  usually  the  object  of  thb  Court.  And  in  Chan- 
cery,  nothing  more  usual  than  to  estabUsh  such  leases  granted 
by  bishops  and  other  tenants  for  life,  for  their  own  and  their 
family's  use,  2dly,  Actual: — The  Master  of  the  Rolls  could 
never  mean  that  both  leases  should  subsist  together,  but  that 
of  1755  should  be  extinct.  As  to  the  antedating,  both  were 
prepared  at  the  same  time,  but  one  by  accident  overlooked. 

Lord  Mansfield,  C.  J. — If  the  lease  being  in  trust  for  the 
Master  of  the  Rolls  makes  it  fraudulent,  both  that  in  55  and  in 
62  are  bad.  How  was  the  original  cotetnporary  expontion  of 
this  law  ?  Mr.  Verney's,  I  know,  were  in  trust.  I  remember^ 
on  the  death  of  Sir  J.  Jekyll,  a  dispute  arose  between  his  re- 
presentatives and  Mr.  Vemey.  The  act  says,  they  shall  make 
no  new  or  concurrent  lease,  &c.  Sit  J.  Jekyll,  construed  or 
to  be  and,  and  made  new  leases  (not  being  concurrent)  for 
forty-one  years:  Vemey  titigated  the  point,  and  what  was  the 
result?  Did  not  Mr.  Vemey  reduce  these  iUegal  leases  to 
what  might  have  been  legally  granted,  as  is  the  rule  in  the 
Court  of  Chancery  ?  Another  point  is.  Whether  Ae  surren- 
der of  the  lease  in  1755,  merely  to  effectuate  that  in  I76S,  shall 
operate  to  destroy  the  first  lease,  if  the  second  lease  is  bad  in 
[  ♦621  ]  itself,  and  there*fore  not  capable  of  being  effectuated  t  Is 
this  meant  to  be  seriously  supported?  But,  Sdly,  Whether 
the  lease  in  1762  is  not  bad,  after  the  lease  of  1755,  as  being 
too  soon,  is  the  material  point  to  be  considered  on  another 
argument. 

In  this  present  Michaelmas  Term,  Norton,  for  the  defendant 
Sir  Thomas  Sewell,  argued — This  is  not  a  power  arising  out 
of  the  dominion  of  the  former  owner,  nor  founded  on  any  meri- 
torious consideration,  but  merely  to  make  the  Master  of  the 
Rolls  live  after  his  death  for  a  limited  time.  Such  powers  are 
odious  in  law,  and  are  considered  as  stricti,  nay  strictissimi 
juris.  I  shall  first  consider  the  lease  of  1762,  which  I  contend 
to  be  (not  void  as  against  the  grantor,  but)  voidable  as  against 
the  successor;  because,  Ist,  Made,  while  die  lease  of  1755  was 
in  being,  which  had  more  than  seven  years  to  run.  2d,  The 
Legislature  considers  new  and  concurrent  leases  to  be  differ- 
ent; and  orders,  that  neither  shall  be  made  till  within  seven 
years  of  the  expiration  of  the  former  lease.  Sd,  Otherwise  sur- 
renders might  be  made  every  year,  and  the  office  be  left  co- 
vered with  leases.  No  Master  of  the  RoUs,  till  Sir  Thomas 
Clarke,  has  thought  proper  to  act  the  part  he  has  done;  and 
contemporary  exposition  is  a  strong  argument.  Sir  J.  JekvU 
thought,  that  unaer  the  act  he  had  a  power  to  grant  new  build- 
ing leases  for  forty-one  years,  if  necessary,  and  did  so.  This 
question  was  disputed  between  his  executors  and  Mr.  Vemey, 
and  it  was  decided  by  the  ablest  authority  (on  a  private  refer- 
ence), that  the  power  once  exercised  could  not  arise  a^ain.  Mr« 
y^rney  voluntarily  and  honourably  confirmed  the  Teases  for 
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twenty-one  years.  All  persons  then  saw  that  these  powers  ought  Wiwow 

to  be  strictly  construed,  though  Sir  J.  Jekyll  was  certainly  sewbll. 
within  the  original  reason  of  the  act.     ^It  is  objected,  that  the 


surrender  of  me  lease  in  1755  substantiates  that  in  1762,  and  L 
being  one  transaction,  though  by  different  instruments,  the 
Court  will  construe  them  as  one  conveyance  to  effectuate  the 
intent  of  the  parties.  The  answer  to  wluch  is, — when  the  lease 
of  1762  was  made,  the  intent  was  not  to  have  surrendered,  but 
to  have  suppressed  that  in  1756.  Mr,  Vemey's  lease  is  re- 
cited as  the  only  subsisting  lease :  The  surrender  was  an  after-^ 
thought.  No  such  intent  merefore  existed  on  which  to  ground 
7uch  a  construction.  The  lease  of  1763  was  therefore  void  at 
its  granting,  and  cannot  be  made  good  by  a  surrender  made 
two  years  afterwards  and  antedated.  If  a  testator  means  a 
strict  settlement,  and  uses  words  which  ffive  an  estate  tail,  the 
Court  will  not  do  violence  to  the  rules  of  law;  Colson  and  Col-^ 
^on  (A).  Next  I  shall  consider  the  lease  of  1755.  This  was 
certainly  good  when  made:  But  it  does  not  now  subsist;  not 
only  by  the  actual  surrender,  but  by  the  acceptance  of  the  new 
lease  in  1762.  Herein  I  shall  not  militate  with  the  argument 
hinted  at  by  the  Court,  that  the  surrender  of  1764  shall  not 
destroy  the  lease  of  1755,  if  it  does  not  substantiate  that  of 
1762.  For  I  allow,  that  it  substantiated  it  ^  against  Sir  Thomas 
Clarke  the  grantor,  but  that  it  is  voidable  by  the  successor. 
And  that  by  acceptance  of  a  new  voidable  lease,  an  old  good 
lease  may  be  surrendered,  extinguished,  and  gone,  is  the  doc- 
trine of  all  our  books;  Dyer,  140,  pi.  43;  Moor,  636;  Cro.  El. 
874;  1  Inst.  218  b;  Aleyn,  59;  Dyer,  280,  pi.  13,  and  espe- 
ciaHy,  Plowd.  107b(f). 

Morton,  for  the  plaintiff. — ^The  intent  of  the  act  b  to  enable 
the  Master  of  the  Rolls  to  grant  such  leases  as  might  induce 
tenants  to  rebuild  or  repair.  New  or  concurrent  are  synonymous. 
Every  new  lease  is  concurrent,  unless  the  old  is  totally  expired. 
The  lease  of  1740  was  the  true  substantial  lease  in  being 
when  that  of  1762  was  granted.  After  that  had  run  fourteen 
years,  the  Master  •of  the  Rolls  might  let  leases  evere  month.  [  ♦623  ] 
This  is  the  legal  and  formal  exposition  of  the  act.  The  true 
intent  of  the  act  is,  that  the  Master  of  the  Rolls  mi^ht  at 
all  times  set  up  to  sale  the  beneficial  interest  of  the  office  for 
twenty-one  years.  He  is  empowered  to  bind  his  successors 
for  that  period,  and  this  lease  does  no  more.  There  is  no  pro- 
hibition, that  the  tenant  shall  not  make  nor  the  Master  accept 
a  surrender.  If  so,  the  Master  might  be  prevented  from  bene- 
fiting his  successor  by  accepting  an  absolute  surrender.  Where 
a  devisee  for  life  with  power  to  lease  for  twenty-one  years 
grants  such  lease,  and  at  the  end  of  twenty  years  grants  for 
twenty-one  firom  the  making,  it  is  good;  1  Leon.  147-8.  Under 
the  disabling  statute  13  EBz.(£)  concurrent  leases  were  good. 
Stat.  18  Eli2.(/)  prohibited  them,  unless  within  three  years  of 

(A)  2  Stra.  1125,  2  Atk.  246,  Feme,         (•)  See  Bm.  Abr.  Leaset,  (S)  3,  p.  212. 
C.  R.161.  (*)C.10.  (OC.  11. 
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WiLtoM       tiie  expiratioDi  or  on  surrender  of  the  old  lease.    New  leases^ 
Sbwelu      *^  seven  years'  end  on  surrender  of  the  old,  is  every  day's  pnu> 

V— V '  tice.     Tnus,  supposing  Mr.  Vemey's  lease  to  be  in  being,  any 

other  leases  granted  after  the  effluxion  of  fourteen  years  would 
be  good,  if  not  for  longer  than  twenty-one  years  from  the 
mal^g.  As  to  the  inference  drawn  from  the  operation  of  the 
new  lease  of  1762,  as  a  legal  surrender  of  that  in  1755;  so  as 
that  the  lease  of  1755  is  at  all  events  determined,  and  yet  shall 
be  set  up  in  the  same  moment  to  destroy  the  same  lease  of 
1762:  This  is  so  harsh  a  construction,  especially  too  coming 
from  an  equitable  quarter,  that  to  state  it  is  a  sufficient  answer. 
Yates,  J. — As  the  ground  of  implied  surrenders  is  the  trans- 
fer of  the  possession  back  from  the  lessee  to  the  lessor ;  Qu, 
whether  that  will  hold  in  the  present  case,  so  as  to  make  the 
acceptance  of  the  lease  in  1762  a  surrender  of  that  in  1755; 
since  Mr,  Verney's  lease,  which  carried  the  possession,  was 
still  in  being? 

Norton,  in  reply. — ^Where  a  person  takes  a  subsequent  in- 
terest that  is  not  consistent  with  his  former,  that  is  a  tacit  re- 
[  ♦624  ]  signation  of  the  first:  *more  especially  if  by  indenture,  for  that 
works  an  estoppel.  And  wherever  an  interest,  either  in  pos- 
session or  reversion,  meets  with  a  larger,  as  in  the  present  case 
the  term  meets  with  the  inheritance,  it  merges  and  drowns  the 
less:  And  this  principle  holds  equally,  whether  it  be  an  estate 
in  possession  or  expectancy.  The  custom  of  taking  surrenders 
under  the  stat.  18  £Iiz.,  in  order  for  renewals,  is  me  strongest 
argument  that  can  be  for  our  side  of  the  question.  The  words 
of  that  statute  are,  that  no  concurrent  lease  shall  be  made,  un- 
less the  lease  in  being  (which  does  not  signify  the  lease  in  pos- 
session, but  any  lease  that  any  how  subsists)  shall  be  expired, 
surrendered,  or  ended,  within  three  years.  Had  the  same  words 
been  repeated  in  this  statute,  they  would  have  given  the  same 
power.  But  it  stops  at  the  word  expired,  and  purposely  omits 
the  other  words.  That  this  attempt  was  never  made  before  is 
a  strong  presumption,  that  it  is  not  according  to  the  intent  of 
the  statute ;  and  even  a  Court  of  equity  would  admit  of  a  strict 
construction  to  set  aside  such  an  attempt. 

Lord  Mansfield,  C.  J. — ^There  are  two  questions,  1st.  On 
the  subsistence  of  the  lease  of  1755:  2d.  On  that  of  17G2. 
1st.  I  never  had  a  doubt,  but  that  if  the  lease  of  1762  was  bad, 
that  in  1755  would  be  good.  It  is  contrary  to  aU  principles  of 
law  and  logic  to  suppose  otherwise.  The  surrender  is  merely 
to  efiTectuate  the  new  lease.  If  the  foundation  fails,  the  impli- 
cation ceases  with  it.  As  if  a  woman  surrenders  her  jointure 
to  make  a  tenant  to  the  prcecipe,  and  takes  back  an  estate  for 
life;  if  the  recovery  fans,  she  shall  have  her  jointure  again. 
When  one  surrenders  a  good  lease,  and  takes  a  void  one,  it  is 
determined  in  Lloyd  and  Gregory,  Sir  W.  Jones,  405  (m),  that 
the  original  lease  remains,  2.  £lut  if  the  lease  in  1762  was 
good,  the  whole  question  is  at  an  end.     And  I  think  it  is.    It 

(m)  See  m/e,  578. 
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is  objected^  1st.  That  letting  it  to  trustees  for  the  lessor  is  a  Wilson 

fraud  upon  the  power.    That  is  a  question  merely  *  between  .  J^^^ 
the  parties.     It  is  just  the  same  thing  as  betwixt  the  lessor 


and  the  successor  (n).  The  practice  of  the  office  for  100  years  [ 
accordingly  is  a  sufficient  justification.  Next,  as  to  the  con- 
struction of  the  act  of  Parliament,  I  inclined  for  some  tiine  to 
think,  that  new  meant  a  distinct  thing  from  concurreni.  That 
the  Legislature,  though  it  never  meant  to  forbid  all  new  leases, 
till  after  fourteen  years  from  the  making  the  old  one,  as  in  case 
of  forfeitures,  &c.,  yet  meant  to  forbid  renewals  till  fourteen 
years  were  expired.  But  on  consideration  I  am  fully  satisfied, 
that  this  is  not  the  true  construction.  In  12  Car.  2,  a  number 
of  acts  were  subsisting,  which  save  leasing  powers  to  tenants 
in  tail,  husbands  and  ecclesiastical  bodies.  The  law  of  these 
was  well  known.  Powers  in  marriage  settlements  to  make 
leases  were  also  very  well  known.  In  none  of  these  powers, 
was  there  ever  any  restriction  of  renewals.  Many  advantages 
may  result  to  the  estate  itself  from  the  power  of  renewal.  It 
is  not  therefore  to  be  imagined  that,  if  it  had  been  ipeant  to 
check  the  power  of  renewal  in  this  instance,  it  would  not  have 
been  done  by  express  words.  As  to  the  estate  itself,  which 
consists  of  buildings  wanting  continual  repairs,  it  had  been  im- 
prudent and  unwise,  that  the  tenant  should  never  prolong  his 
term  till  fourteen 'years  were  expired:  It  would  be  ruin  to  the 
estate,  and  force  the  master  often  to  rebuild,  as  Sir  Joseph 
Jekyll  did.  Now,  as  to  the  words— ^«i>  or  concurrent  are 
synonymous,  and  mean  concurrent  only.  For  what  is  a  new 
lease  with  reference  to  a  lease  in  being,  but  a  concurrent  one? 
The  Leffislature  itself  makes  use  of  one  word  only  {new)  to  sig- 
nify both  in  the  latter  part  of  the  same  sentence.  If  an  origiiwl 
lease  may  be  surrendered,  and  a  new  or  concurrent  one  grant- 
ed, the  concurrent  one  may  likewise  be  surrendered  and  a  new 
one  panted.  And  therefore  I  think  the  lease  in  1762  to  be  a 
subsisting  one,  and  consequently  that  in  1755  to  be  gone. 

Yates,  J.,  of  the  same  opinion. — ♦The  cases  cited,  where  [    •eSS    ] 
both  leases  have  failed,  have  in  general  been,  where  a  man 
quits  a  prior  good  one  and  accepts  a  defeasible  lease.     But 
where  the  second  is  void  for  want  of  power  in  the  lessor  to 

frant,  as  would  be  the  present  case,  if  the  lease  of  1762  were 
ad;  there  the  law  is  otherwise;  Hutton,  104,  Watt  and  May- 
dwell.  But  it  is  clear,  that  the  lease  of  1762  was  a  good  sur- 
render of  that  in  1755;  because  the  lease  in  1762  was  a  good 
one.  My  doubt  concerning  implied  surrenders  is  warranted  by 
law.  A  concurrent  lease  can  only  be  surrendered  by  operation 
of  law,  and  not  by  deed,  Co.  Litt.  338;  because  there  is  no  re- 
version in  which  it  may  drown:  So  that  the  surrender  of  1764 
was  useless.  The  lease  in  being  is  only  that  in  possession  :  a 
concurrent  lease  is  not  a  lease  in  esse.  It  operates  only  by 
estoppel:  It  passes  no  interest  during  the  former  lease.  The 
Stat.  18  Eliz.  meant  to  restrain  leases  in  reversion;  therefore, 

(fi)  Sugd.  ott  Powers,  569 ;  see  Tofflor  r.  Horde,  1  Burr.  60, 1  Ld.  Ktn.  143. 
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WaioM       ^  leBBe  in  beingg  the  Legislature  meant  a  lease  in  possession. 
.    «.  The  present  statute  meant,  that  the  Master  of  the  KoUs  might 

,  Sewml.  fti;  any  time  fill  up  twenty-one  years,  so  as  there  was  a  lease  in 
being  that  had  run  out  fourteen  years*  By  the  lease  of  1T62 
ihe  o£Sce  is  not  incumbered  with  more  than  a  twenty-one  years 
lease.  After  fourteen  years  were  expired  he  has  fim  power  to 
grant  any  concurrent  leases.  The  view  of  the  Legislature  was 
to  protect  the  office  from  too  long  a  concurrence  of  leases. 
1  Leon.  148  (o);  tenants  in  tail  may  make  leases  for  twenty 
years  from  Michaelmas  next,  though  the  stat.  S2  Hen.  8,  says, 
twenty-one  years  from  the  making;  because  it  does  not  exceed 
the  time.  S.  P.  as  to  Bishops*  leases,  under  1  EHs.,  Moor, 
lOT;  1  Lev.  147. 

Aston,  J.,  of  same  opinion. — The  acceptance  of  the  lease  in 
176S  was  a  good  surrender  of  that  in  1755,  under  a  tadt  con- 
[  *6S7  ]  dition  that  the  lease  in  176S  was  a  good  one.  ^  During  the 
last  seven  years  of  Mr.  Vemey'lS  lease,  the  Master  of  the 
Rolls  had  a  power  to  grant  as  many  leases  as  he  pleaaed,  and 
iA8  often. 
Hewitt,  J.,  of  same  opinion. 

Judgment  for  plaintiff,  on  the  leasiel  of  1768;  for  the  defend- 
ant, on  the  lease  of  1755  (jp). 

(o)  Sf,  P.  Dyer,  t4S  « ;  Bitt.  Abr.  Imsw,  S  Biit,  86^  Hrhere  aB  Che  ciiei  «re  refer- 

(D)pa.  83.  red  to;   a]<0  Aoe  v.  PridemUf  10  Bart» 

(/>)  Daviscn  r.  Siakkff,  4  Barr.  S210,  188;  7  Bac  Abr.  Leatu,  (A)  Appendix. 
accord,:  aee  Boe  r,  Archl^hop  of  York, 


HILARY  TERM,— 7  Gso.  III.  1767.— K.  R 
Being  indisposed  the  whole  Term  I  did  not  attend  the  Court. 
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Wright,  Assignee  of  Scott,  r.  Campbell. 

S.  C.  4  Burr.  2046. 

Wben,  and  in     JjJ  action  of  troter  fbr  some  wheat  and  beaAs,  a  special  case 

anign^to^^  ^^  made:  viz.  2  June,   1766,  Lewis  Fontaine  shipped  the 

biu  of  lading  by  goods,  value  400/ ,  from  London  to  Liverpool,  to  be  delivered 

a&ctor,transfen  «  fo  order  or  ossiffnSy'  and  took  two  bills  of  lading.    Fontaine 

the^'b^ibre  "*d<>f«^d  one  of  the  bills  to  Richard  Swanwicke  at  Liverpool, 

tiieir  arrivaL      or  his  order:  who,  being  arrested  for  debt,  applied  to  Ricnard 

Scott,  another  creditor  of  his  for  8002.,  who  had  dealt  with  hhn 

in  bills  and  notes,  to  become  bail  for  him.     He  consented,  on 

condition  that  Swanwicke  gave  him  security,  not  only  for  the 
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debt  upon  which  he  was  arrested,  but  tbr  his  owii  debt  of  8001.      WBtet 
also.     Swanwicke  upon  this  indorsed  the  bill  of  lading  to     OAttrtKLL. 

Scotti  pretending  the  goods  were  his  own.    Next  day  Fon-  » « — ^ 

taine  came  down  from  London,  and  bein^  informed  of  this 
transaction,  appHed  to  Scott,  assuring  him  the  goods  were  con- 
signed to  Swanwicke  as  a  factor  only;  which  was  the  truth; 
and  indorsed  the  other  bill  of  lading  to  the  defendant,  who, 
when  the  ship  arrived,  haying  given  th^  master  security,  ob- 
tained possession.  Scott  afterwards  became  a  bankhipt,  and 
the  plaintiff  his  assignee. 

fVailaee,  fat  the  plaintiff,  ftrgiied,  thtlt  tbfe  cohsignment  of 
the  bin  of  ladiiig  conveys  the  property  {Evans  and  Marileif 
Lord  Raym.  S71),  as  much  as  an  mdorsement  of  a  bill  of  ex- 
change. The  assignee  is  hot  bound  by  any  eatable  right 
without  notice.  The  trust  shoidd  have  been  declared  far  the 
use,  or  an  accauni  of  the  consignor;  and  then  the  trust  would 
•have  been  apparent.  The  contraiy  prei^umption  arises  upon  [  •GZ9  ] 
the  words  "  ar  arder^ 

Davenporiy  for  defendant,  insisted,  that  ihe  bill  of  lading  \k 
only  a  promise  to  deliver  goods  to  the  consignor  "  or  order;** 
Whiiecambe  and  Jacab,  Salk.  160.  That  a  factor  cannot 
pledge  for  his  own  debt,  Stra.  1178(a).  That  the  indemnity, 
being  for  bath  debts,  is  not  a  good  consideration  for  the  assign- 
ment to.  Scott,  but  carries  a  £reud  on  ihe  face  of  it. 

Lord  Mansfield,  C.  J. — ^There  is  no  difference  between 
law  and  equity  in  this  case.  The  assignee  of  a  bond,  &c. 
stands  in  tne  place  of  the  obligee.  In  bills  of  exchange  the 
drawer  gives  authority  to  negotiate  it  to  a  third  person,  who 
stands  in  the  place  of  the  drawee.  If  the  property  of  a  carso 
at  sea  is  transferable  by  indorsement,  the  indorsee  must  also  be 
under  the  same  circumstances  as  the  original  owner.  This  ib 
also  clear,  that  if  the  owner  gives-ah  authority  to  dehver  goods 
to  A.  or  B.  without  declaring  whether  factor  or  no,  he  retains 
a  Hen  unon  the  goods,  so  far  as  they  can  be  traced  specifically, 
before  they  are  sold.  But,  if  sold,  the  factor  only  becomes  the 
debtor.  If  the  factor  plays  them  over  into  another  hand^  either 
voluntarily  without  consideration,  or  with  notice  of  the  circum- 
stances, the  assignee  stands  Just  in  the  same  place  as  the  factor 
did  (6).  But  if  sold  by  the  mctor,  while  at  sea  (as  thdy  may  be) 
without  fraud  or  notice,  the  vendee  then  comes  in  under  the 
authority  of  the  owner  (c).    The  whole,  therefore,  turns  upon 

(a)  S.  P.  AfffoMm  V.  TkomUm,  6  East,  reported  to  have  said;  "  If  a  fector  payi 

17,  where  L9  Blme,  J.,  said ;  "  the  case  the  money  over  ivith  notice  to  a  tlurd  per- 

of  Wright  V.  Campbell,  appears,  I  Chink,  son,  then  it  may  be  fidlowed  in  the  handa 

to  be  that  of  a  sale;  for  it  was  agreed  that  of  such  tliird  person:  for  in  such  case  it 

Scott,  the  indorsee  of  the  bill,  should  sell  remains  in  his  hands  just  as  It  did  in  the 

the  goods.    But  at  least  we  may  say  of  handa  of  the  fiustor  hfanseUl"  Sowh^B. 

it,  that  it  is  not  an  autliority  ^r  holdhig,  a  fitctor  had  pledged  the  goods  of  A.  with 

that  a  factor  may  pledge  the  bill  of  lading,  C,  who  sold  them  for  B.,  it  was  held  that 

though  he  could  not  pledge  the  goods  them-  A.  might  maintain  an  action  for  money  had 

adves."  8.  P.  MartM  ▼.  COet,  1  M.  ft  S.  and  leceived  against  C.  for  the  proceeds 

140;   OitftrosT.  rrHenMW,  SB.&C.  342;  o{ the  uHb;  FkUUng  v,  KffmeTf  2  Brod.  9t 

&  C.  5  D.  &  R.  192.  B.  6S9,  S.  C.  5  B.  Mo.  518. 

{b)  la  4  Burr.  2050,  Lord  Monoid  is         (c)  As  t6  the  efSbd  of  asslgnmg  a  Ull  of 
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WuopT      tibis  pointy  whether  there  was  an  assignment,  for.  good  consi- 
'*  derations,  bond  fide  and  without  notice:  Nothing  of  which  is 

'  -  stated  in  the  case.  It  is  indeed  a  suspicious  dreumstancey 
that  he  should  trust  to  the  word  of  the  factor  Swanwicke,  that 
they  were  his  own.  The  bail  was  no  consideration  in  this 
case;  for  the  goods  were  not  worth  above  400/.,  and  the  prior 
debt  to  Scott  was  800/.  But,  as  it  does  not  appear  to  have 
been  tried,  whether  fraudulent  or  no»  I  think  there  should  be 
a  new  trial. 
[  •  630  ]  ♦Yates,  J. — It  seems  doubtful,  whether  an  indorsement  of  a 
bill  of  lading  makes  it  negotiable  in  the  same  degree  as  a  bill 
of  exchange.  It  is  only  the  master*s  acknowledgment  of  hav- 
ing received  the  goods.  Swanwiqke  has  a  personal  authority 
to  sell.  Can  he  assign  that  to  Scott  ?  Tne  transaction  has 
every  circumstance  of  fraud,  but  we  cannot  determine  it  to  be 
fraudulent 

Aston,  J. — Same  opinion. 
-    Hewitt,  J. — Same  opinion.     A  bill  of  lading  differs  from  a 
bill  of  exchange,  in  that  the  consideration  is  delivered  in  the 
one  case,  and  not  in  the  other. 

New  trial  ordered  vrithout  costs. 


Uding,  tee  Lidthamw  ▼.  Matoa^  2  T.  R. 
68;  S.  a  in  error.  1  H.  Bla.  357,  (and 
the  observations  thmt  on  l)ie  principal 


e,  p.  366),  and  &  C.  6  East,  80,  n.  (a)  ; 
V.  Nitien,  2  T.R.  674;  Cumimg 
V.  Browm,  9  East,  506. 


Devise  on  con- 
didoa  prece- 
dent, that  if  A. 
mairies  witliottt 
ft  competent 
portion,  or  with- 
out consent  [of 
trustees],  the 
issue  sliould  not 
inherit,  is  per- 
formed, by  hav- 
ing the  portion 
only,  without 
consent; 


[    ♦631     ] 


Long  v.  Dennis. 

S.  C.  4  Burr.  2052. 

Robert  Berriman  devised  lands  to  trustees  in  trust,  to  pay 
his  son  the  yearly  rents  for  life;  then  to  the  use  of  the  son^a 
widow  for  life,  subject  to  the  proviso  after  mentioned;  then  to 
his  first  and  other  sons  in  tail,  subject  to  the  like  proviso;  r^ 
mainder  to  the  testator's  daughters  in  fee.  The  proviso  was, 
''  That  if  his  son  Robert  should  marry  a  woman  not  having  a 
*'  competent  marriage  portion,  or  without  consent  of  his  trus- 
**  tees;  then  the  lands  should  go  to  the  testator's  two  daugb- 
'^  ters  in  fee.  And  that  the  said  proviso  should  not  be  con- 
"  strued  or  taken  in  terrorem^  but  should  take  effect."  18th 
October,  1730,  the  testator  died:  Afterwards  Stevens,  one  of 
the  trustees,  married  Mary  one  of  the  te8tatx)r*s  daughters.  In 
1739,  the  son  married,  and  died  in  1765.  The  jury  found, 
that  the  wife  had  a  competent  marriage  portion^  but  was  mar- 
ried without  the  consent  of  the  trustees. 

Gould,  for  the  plaintiff,  argued,  that  both  parts  of  the  con* 
dition  ou^t  to  have  been  perrormed,  and  cited  Crea^h  and  Ux. 
*against  JVihon,  2  Vem.  572,  and  Carey  and  Bertte,  2  Vem. 
333  (d) ;  and  uisisted,  that  this  was  a  condition  precedent  with 
respect  to  the  wife  and  issue. 

Lord  Mansfield,  C.  J. — Provisions  in  restraint  of  marriage 


Id)  And  also  Harveff  v.  Jtion,  2  Com.  R.  726, 1  Atk.  361. 
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ftte  extremely  odious,  and  therefore  construed  strictly;  and        Long 
any  liberal  construction  allowed  to  avoid  them  {e).    They  are      db^,,. 

contrary  to  public  policy,  and  cruel  in  the  parent,  who  can  v ^ — L^ 

have  no  knowledge  of  circumstances  that  may  arise  after  his 
death.  They  are  all  void  by  the  Roman  law;  but  in  ours  a 
distinction  is  taken.  When  they  are  conditions  precedent,  they 
are  good ;  but  if  subsequent  (unless  there  be  a  devise  over)| 
they  are  void,  and  construed  to  be  only  meant  in  terrorem.  This 
shews  the  cruelty  of  the  thing  in  the  opinion  of  the  Judges ; 
else  such  a  distinction  could  hardly  be  supported.  The  testa- 
tor's saying,  it  shall  not  be  construed  in  terrorem,  is  only  making 
it  doubly  in  terrorem.  Even  this  has  been  strictly  construed. 
Dayly  and  Clanrickard  (/),  in  Chancery;  the  consent  of  trus- 
tees was  made  a  condition  precedent.  They  demanded  a  set- 
tlement :  it  was  refused,  and  a  private  marriage  had  without 
consent :  afterwards  the  husband  made  the  settlement  required. 
Lord  Hardwicke  held  it  a  good  performance  of  the  condition. 
Burlton  and  Humfreyig),  Chan.  1755;  a  like  case  of  previous 
consent  in  writing  being  made  a  precedent  condition  with  a 
devise  over:  a  subsequent  consent  neld  sufficient.  These  cases 
go  farther  and  are  much  stronger  than  the  present,  lliis  is 
quite  new,  and  begins  the  for^iture  of  the  inheritance  with 
tne  innocent  issue.  The  offender  is  to  enjoy  the  estate  for  his 
life.  I  have  no  doubt  of  the  father's  intention.  He  had  no 
idea  of  a  good  wife,  unless  she  brought  a  competent  fortune : 
that  is  his  first  object.  But  if  other  qualities  should  be  found 
equivalent  (if  possible)  to  money,  he  would  not  trust  his  son' 
to  determine  in  that  case,  but  left  it  to  the  cool  judgment  of 
trustees.  He  could  never  mean,  that  both  parts  should  at  all : 
events  be  fulfilled;  that  (if  the  trustees  consented)  a  question 
might  afterwards  arise  concerning  the  competency  of  tne  por- 
tion. Either  of  them  performs  the  condition.  *  Another  point  [  ^632  ] 
is  also  material.  One  of  the  trustees  is  eventually  become  the  espediUy  as 
person  to  take  advantage  of  the  forfeiture.  The  refusal  of  such  Jl^^J^^inieiif- 
a  one  is  nothing,  unless  he  shews  a  material  reason.  Other-  terwardt  cob  ~ 
wise.  Chancery  would  decree  him  to  consent.  oeraed  in  in< 

Yates,  Aston,  Hewitt,  Js.,  same  opinion. 

Postea  to  the  defendant. 

<«)  The  reader  ia  referred  to  a  learned  3  Madd.  250,  2  B.  Mo.  358 ;  8  Taunt, 

note  in  2  Roberu  on  Wills,  335,  n.  (7),  (3d  459,  S.  C, ;  LUnfd  v.  BrtaUont  3  Mer.  108, 

ed.)i  upon  conditions  in  restraint  of  mar-  117 ;  Di^ldw,  Elwes,  1  Sim.  &  Stiv  239; 

riage,  where  all  the  cases  are  colleeted,  15  Vin.  Abr.  Marriage  (K) ;  Bac.  Ahr. 

and  among  others  those  of  Peyton  v.  JSwry,  Legacies,  (F),  p.  422.    As  to  the  distinc- 

2  P.  Wms.  626;  SeoU  v.  Tyler,  2  Bro.  tion  between  conditions  and  conditional  li- 

C.  C.  43 1 ;  and  Mr.  Eden's  note,  ibid,  489 .  mitations,  see  GulUtfer  r.  Aihby,  ante,  607, 

and  also  to  Mr.  Fonblapque's  Treatise  on  and  617  n.  (a). 
Equity,  ¥oL  i.  258,  (5th  €±)—MarpU$  ▼.         (/)  Or  Dethouoerie,  2  Atk.  261. 
BomMdge,  1  Madd.  590;  AitUMe  ▼.  Ric9,         (g)  Ambl.  259. 


con~ 
in 
terett. 
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Morris  r.  Miller., 

S,  C.4  Bum  2057 ;  Bull.  N.  P.  28. 

Inacddiufoi!      ACTION  foT  cpminal  CQnversatiQn  with  the  plaintiff's  wife. 

S^MtbTprodT   The  only  proof  of  the  marriage  was  by  reputation  and  coha* 

of  a  marriage  in  bitatiQn  01  the  parses, 

*«*•  Per  Lord  Mansfield,  C.  J.,  and  tot  Cur.' — In  these  actions 

there  must  be  propf  of  a  marriage  in  fact,  as  contrasted  to  co- 
habitation and  reputation  of  marriaffe  arising  from  thence* 
Perhaps  there  n^d  not  be  stript  proof  froip  the  register,  or  by 
a  p^rspn  present,  but  strong  evidence  must  be  had  of  the  fiict: 
as  by  a  person  present  at  we  wedding  dinner,  if  the  register 
be  burnt,  ^d  the  parson  and  c|erk  are  dead  (A).  This  action 
is  by  way  of  punishment :  therefore  the  Court  never  interfere 
as  to  the  quantum  of  damage^.    No  proof  in  such  a  case  shall 

So  in  case  of      arU^  frojp  the  parties'  own  iwJt  of  cohabitation.    The  case  pf 
^^^'  b^amy  is  stronger  than  this :  and  on  an  indictment  for  that 

quince,  De^nUany  J.,  on  t^e Norfolk  Circuit,  ruled,  that  though 
a  lawful  canonical  marriage  need  not  be  proved,  yet  a  niarriage 
in  fact,  (whether  regular  or  not),  must  be  shewn  (•)•  Except  in 
tl^ese  twQ  cases,  I  know  of  none  where  reputation  is  not  a  good 
prpof  of  n^rriage  (A). 

Plaiptiff  nonniited. 

(ft)  S.  p.  Bin  ir.  Barlow,  I  Doug.  171,  out  on  that  day,  and  on  her  return  and 

whnt  it  was  heid,  thatan  actual  marriage  ever  dnce  had  been  caHed  by  the  name  of 

might  l^  nrq^  by  a  copy  of  the  regitter,  the  husband. 

if  the  identity  of  the  parties  was  ^tablish-         (i)  Mr.  East  observes—"  This  it  accms 

ef^  which  the  minister,  clerk,  or  subscrib-  must  be  understood,  where  there  is  primd 

ing  witaesws  to  the  register,  are  not  the  facie  evidence  of  a  marriage;"    10  East, 

oqly  competent  witnesses  to  prove,  but  887,  n.  (>).    See  further  as  to  proof  of 

which  may  equally  ^  proved  by  the  bell-  marriage  on  indictments  for  bigamy,   1 

ringen  who  rang  the  belb  at  the  wedding;  Rust.  Cr.  ft  Misd.  290 ;  I  East's  P.  C.  469. 
by  perspns  present  at  the  dinner;  or  by  a         {k)  fLato  the  proof  of  a  marriage  by  re- 

nJl^-ieryAQt  who  should  prove,  that  her  potatitti,  see  St,  Deutreux  t.  Mmck  Jkm 

mistress  went  always  by  the  maiden  name  OUircft,  a^Uf,  367, 
till  tlie  day  of  the  marriage ;  that  she  went 


[     633     ]  Faiki^^Y  v.  Reynous  and  Richardson. 

S.  C,  4  Burr.  2069. 

Moneyborrowed  DeBT  on  bond,  23  February,  1765,  for  3000/.  Defendants 
j^bMng*con-''^"  P^^  ^^^  ^^  *^®  houi  and  condition,  viz.  for  securing  1500L 
tract,  though  of  ana  interest  Pleas: — 1.  Nan  e^t  factum^  and  issue  thereon. 
a  partner  in  the  2.  That,  since  the  Statute  7  Geo.  2(/),  the  plaintiiF  corruptly 
notwiSfa the     ^^^^^  ^P^  several  agreements  for  transferring  sundry  parcels 

(0  C.  8,  8.  5,  by  which  it  is  enacted,  stipulated  or  agreed  to  be  perfivmed;  boC 

"  That  no  money  or  other  consideration  that  such  contract  and  agreement  shall  be 

whatroerer  shall  be  Toluntarily  given,  paid,  specifically  peribcmed,  and  the  stock  or  se- 

had,  or  recdved,  fiir  the  compounding,  curity  agreed  to  be  asrigned,  &c.  shaO  be 

satisfying,  or  making  up  any  difference  for  actually  so  done,  and  the  money  or  odier 

the  not  deliTorhig,  transferring,  having,  or  consideration  shall  be  actually  and  resDy 

reoeiring,  any  public  or  jobt  stock  or  given  and  paid :  and  that  every  penoo  of- 

other  public  securities,  or  for  the  not  per^  fending  shaU  forfeit  lOOA" 
forming  of  any  contract  or  agraement  so 


fl. 
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bt  Stock  on  the  loint  account  of  himficlf  and  defendant  Rick- 
ardson,  to  be  delivered  at  a  certain  time  called  the  rescounter 
day,  in  February  following ;  and,  in  performance  thereof,  cor- 
ruptly, and  contrary  to  the  form  of  the  statute,  paid  3000^.  to  itotute,  but  i». 
divers  persons,  for  making  up  the  differences  in  price  for  not  wtenWe, 
performing  said  contracts;  and  that  the  bond  was  made  for 
securing  to  the  pbdntiff  1500/.,  being  Richardson's  moiety  of 
said  dirorences,  and  for  no  other  consideration^  and  therefore 
void  in  law.  The  plaintiff  demurs,  and  defendant  joins  in  de- 
murrer. 

Lord  Mansfield,  C.  J. — I  am  clear  that  this  is  no  defence^ 
even  allowing  it  to  be  well  pleaded  (at).  Compounding  differ* 
ences  for  stock  sold  is  not  malum  in  se,  but  merely  ^ohibiiun^. 
Where  a  thing  is  prohibited  by  act  of  Parliament,  it  is  void  as 
between  the  parties,  and  no  Court  of  justice  will  allow  a  man  to 
recover  for  what  is  made  unlawful  to  be  done.  But  this  case 
is  not  within  the  act  of  Parliament.  The  bond  is  for  money 
lent  to  another  to  fulfil  a  prohibited  contract.  If  a  man  lends 
money  to  be  lent  upon  usury,  or  to  pay  a  gamins  debt,  can  it 
not  be  recovered  ?  There  is  no  difference,  whemer  borrowed 
of  Faikney  or  of  any  other  person. 

Yatbs,  Aston,  Hewitt,  Js.,  same  opinion. 

Judgment  for  the  plaintiff  (»). 


(•)  See  3  T.  R.  484,  and  CeUbu  ▼. 
BlmUem,  8  WOs.  847. 

(n)  Though  thit  case  li  lupported  by  the 
dedsiona  m  PeirU  v.  Hanmy^  3  T.  R.  418, 
and  WoiU  v.  Broolu^  3  Ves.  Jon.  613,  yet 
it!  authority  hai  been  much  impeached,  if 
not  even  overruled  by  several  subiequent 
casei.  As  where  one  Brittow  had  agreed 
with  the  plaintiff,  an  underwriter,  to  take 
half  his  risk,  in  contravention  of  itat.  6  0. 1, 
c.  18,  s.  18.  A  loss  having  hi^ypened  on 
a  policy  underwritten  by  the  plaintiff,  who 
pud  the  whole  of  it,  Bristow  paid  his 
moiety  into  the  hands  of  the  defendant : 
it  was  held,  that  the  plaintiff  could  not  re- 
cover such  moiety  finom  the  defendant; 
Summn  V.  GrsovM,  Park's  Ins.  8  (ed. 
1817).  Again,  it  was  determined  in  a 
similar  case,  that  the  plaintiff  could  not  re- 
cover his  share  from  the  person  wl^  had 
been  his  partner  in  Insuring  ships.  There 
Btgre^  C.  J.,  observes  upon  the  case  of 
F^Uamff  V.  Reymmt,  that  there  the  bond 
was  given  to  secure  the  repayment  by  a 
third  person  of  his  proportion  c^the  money 
paid  by  the  plaintiff  in  stock- Jobbing,  and 
that  the  case  oiPeiHe  v.  Bmmy  was  de- 
cided expressly  on  the  authority  of  the 
former  case;  but  that  perhaps  it  would 
have  been  better,  if  it  had  been  dedded 
otherwise ;  MUekeU  v.  Coekbmne,  8  H. 
Bla.  379 ;  Booth  v.  Hodgson,  6  T.  R.  405, 
ooc.  Again,  where  A.  was  employed  by 
B.  in  stock-jobbing  transactions,  and  pidd 
the  diitoences  for  him,  and  for  part  of  the 
amount  of  them  drew  on  B.,  and  then  in- 
dorsed the  bin,  accepted  by  B.,  to  C. :  it 


was  held,  that  C.  could  not  recover  on  the 
bill  i  Sieert  v.  Lathky,  6  T.  R.  61 ;  S.  P. 
Brow  V.  TWiMT,  7  T.  R.  630.  Again,  in 
a  subsequent  case,  where  it  was  dedded, 
that  money  paid  by  one  of  two  msurance 
partners  on  losses  for  the  other,  could  not 
be  recovered  by  the  latter,  Lord^Usn,  0. 
J.,  said,  that  it  was  unnecessary  to  f;ive  a 
decided  opinion  on  the  determination  In 
Faikney  v.  Beywmt,  since  the  drcumstanoe 
of  a  specialty  given  to  secure  the  money 
advanced,  and  which  was  there  considered 
as  amounting  to  a  new  contract,  did  not 
eiist  in  the  case  then  under  condderation. 
And  Heath,  J.,  after  observing  that  there 
was  no  sound  distinction  between  the  case 
of  money  paid  in  a  concern,  which  is  nMf- 
hm  in  «e,  and  money  paid  in  a  concern, 
which  is  malum  furoMUtum,  as  both  tend 
to  etacourage  a  breach  of  the  law,  inti-; 
mated,  that  he  did  not  mean  to  approve  of 
the  cases  of  Faikney  v.  Reynont  and  Peirie 
V.  Hamnay:  Amber t  v.  Maze,  3  Bos.  ft  PuL 
871.  And  in  a  cue,  where  all  the  deter- 
minations  on  this  subject  are  died  and 
discussed,  it  was  dedded,  that  where  the 
plaintiff  and  defendant,  being  prisoners  of 
war,  obtained  their  liberation,  ftc.  con- 
trary to  45  G.  3,  c.  78;  to  effect  which, 
the  plaintiff  lent  tlie  defendant  money,  for 
the  amount  of  which  the  defendant  in- 
dorsed a  bill  to  him,  he  conld  not  recover 
on  the  bill  against  the  defendant ;  Wehh  v. 
Brooke,  3  Taunt  6,  and  see  the  observa- 
tions of  XaiMVMce,  J.,  pp.  10, 18;  and  Bz 
parte  AfofAsr,  3  Ves.  Jun.  873.  The  ground 
on  which  the  principal  case  ii  disttngnish- 


FAIKNEt 

V. 
RETMOVtf. 
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ftble  horn  thoie  cited,  U,  that  in  it  the  ac- 
tion was  on  a  spedalty :  in  other  respects 
they  are  similar  as  far  as  regards  Richard- 
son, as  he  was  a  partner  in  the  transaction, 
though  this  does  not  appear  in  the  report 


in  4  Burr.  2069 ;  and  therefiue  thd  dis* 
tinction  talten  by  Eyre,  C.  J.,  in  2  H.  Bla. 
381,  is  not  well  applied  as  to  him.  Sec 
also  Bensletf  ▼.  BignM,  5  B.  &  A.  33S; 
Jaqwt  ▼.  GoUgktly,  pott,  1073. 
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TRINITY  TERM,— 7  Geo.  III.  1767.— K.  B. 


The  Kino  r,  Dawes. — The  King  v.  Martin. 


after  long  acquis 
etcence  and 
other  circum- 
stances. 


5.  C.  4  Burr.  1962,  2022,  2120. 

tnfbnnations  hi  XHESE  were  motions  for  cross  informations,  in  the  nature  of 
nature  of  ^  writs  o(  gnto  warranto,  for  the  office  of  burgess  of  Winchelsea, 
9  enied  Lqj^  Mansfield  deKvered  the  opinion  of  the  Court. — 
There  are  two  qualifications  requisite  to  this  office;  resi- 
dence, and  payment  of  scot  and  lot.  Dawes  was  elected  17th 
September,  1747;  was  not  then  resident,  but  was  town-clerk; 
and,  since  his  election,  hired  a  house,  and  has  resided,  and 
paid  scot  and  lot  ever  since.  Two  of  the  three  informers 
concurred  in  his  election.  All  three  have  since  acted  with  him 
without  any  objection  till  within  nine  months  past  He  has 
served  the  offices  of  jurat  and  mayor.  Many  derivative  rights 
depend  on  his  ele<;tion:  Perhaps  the  existence  of  the  borough. 
No  good  reason  c£i  be  assigned  for  the  present  prosecution. 
The  end  of  the  constitution  is  answered  by  the  subsequent 
residence.  No  public  right  is  iniringed,  or  new  constitution 
formed  by  the  continuance  of  Dawes  in  this  office.  There- 
fore upon  these  three  grounds  taken  jointly,  and  not  separately, 
1.  The  behaviour  and  long  acquiescence  of  the  informers  know- 
ing the  disqualification;  1.  The  motives  of  the  informers  for 
now  moving  it;  and,  3.  The  probable  consequences  to  the 
borough  of  granting  this  information;  we  are  all  of  opinion, 
[  *635  ]  ^that  it  woi]&  be  contrary  to  the  trust  reposed  in  tins  Court 
by  the  statute  of  Queen  Anne  for  quickening  the  amotion  of 
usurpers,  to  permit  these  informers  to  have  the  assistance  of 
tiie  Court  in  this  case  thus  circumstanced.  Martin  was  elected, 
1  October,  1753.  No  objection  then  made,  or  ever  since.  It 
is  objected  now  that,  though  resident,  he  did  not  then  pay  scot 
and  lot.  There  are  similar  circumstances  of  acquiescence  in 
the  informer.  Martin  occupies  a  tenement  of  10/.  per  anttmn, 
and  has  a  freehold  besides.  By  a  rate  made  in  the  middle  of 
October,  1753,  he  was  rated  irom  the  Easter  preceding,  and 
has  been  rated  ever  since.  These  are  opposite  appUcations; 
and,  though  one  case  is  stronger  than  the  other,  yet  both  are 
strong  enough,  and  the  diffisrence  ought  not  to  be  nicely  weighed. 

Both  rules  discharged  (a). 


{a)  See  R.  ▼.  Laihtirp,  ante,  470,  n.(l). 
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The  Kino  v.  Tavistock. 

S,  C,  Burr.  Sett.  Ca.  578. 

aOSAMOND  Cock,  his  wife,  and  three  children  were  re-  Apprentice  aa- 
fidoved  from  Tavistock  to  KeUy.     On  appeal  the  Sessions  re-  ^^^^^^ 
verse  the  order,  stating,  that  the  pauper  was  bound  apprentice  ^^b.  on  con- 
by  the  parish  of  Lamerton  to  Richard  Rundle,  with  whom  he  dition  to  allow 
lived  several  years  in  that  parish.     Then  Rundle  assi^ed  him  ^*  *  ««»« 
to  John  Prout,  of  Milton  Abbot,  with  whom  he  lived  till  twenty  J^SCTientby* 
and  an  half  years  old,  when  he  offered  his  service  to  Thomas  the  first  forty 
Mason,  of  Kelly;  who,  apprehending  he  was  apprentice  to  ^5?^******°" 
Prout)  sent  to  ask  his  consent  for  Cock  to  live  with  him,  who 
replied,  "  with  all  his  heart,  he  miffht  hve  with  Mason  or  any 
*'  one  else,  provided  he  performed  his  agreement  with  him," 
viz.  to  pay  hmi  a  guinea  a  year.  Upon  which  Mason  took  him, 
and  he  lived  with  him  at  Kelly  during  the  remainder  of  his  ap- 
prenticeship. 

Thurhw,  in  support  of  the  order  of  Sessions,  argued,  that 
there  is  no  settlement  in  Kell^.    An  infant  cannot  consent  to 
transfer  his  service,  nor  can  it  be  done  without  his  consent. 
'^^Nor  can  parish  apprentices  be  transferred  without  the  inter-  [    *636    ] 
position  of  the  Justices  (6). 

Norton,  on  the  same  side,  admitted,  that  though  an  appren- 
tice cannot  be  legally  assigned,  yet  if  assigned  in  fact  and  he 
lives  fortv  days  with  the  assignee,  he  gains  a  settlement.  Nay, 
that  if  me  administratrix  of  the  master,  before  administration 
granted,  turns  him  over,  he  may  sain  a  settlement  by  resi- 
dence (c).  Or  that  if  the  assignee  of  an  apprentice  assigns  him 
to  another,  the  service  with  the  second  assignee  wiU  give  a 
settlement,  because  this  is  an  implied  consent  of  the  first  mas- 
ter; K,  and  Inhabitants  of  Clapham{d),  20  Geo.  2.  But,  here 
is  no  consent  of  Prout.  The  leave  was  conditional,  and  that 
condition  was  never  agreed  to  by  the  apprentice,  which  amounts 
to  the  same  as  a  refusal. 

But  per  Cur. — There  is  no  doubt  but  there  was  a  general 
consent  given  by  Prout.  The  guinea  was  not  payable  till  the  end 
of  the  year,  and  the  settlement  is  gained  in  the  first  forty  days  (e). 

Order  of  Sessions  reversed. 
Order  of  Justices  confirmed. 

(b)  See  jR.  ▼.  Juitrejf,  Bun.  S.  C.  441,  Bat  see  ante,  555,  n.  (m). 
nAdEecktalBierlowY,  War§hw,aMU,  59%.  (d)  Burr:  Sett  Ca.  866,  1  Wils.  158. 
A  pariih  apprenticeship  cannot  be  dissolved  («)  A  general  consent  is  not  sufBcient, 
without  the  consent  of  the  parish  officers,  unless  the  master  receive  some  benefit  from 
(the  apprentice  being  a  miner),  even  though  the  service  of  the  apprentice  in  his  subse* 
his  fiidier  consent;  R.  v.  Ltmgkam,  Cald.  quent  ritnation,  as  in  tlie  principal  case. 
126.  But  such  assent  of  the  parish  officers  So  where  the  apprentice  was  to  be  at  li* 
is  unnecessary  after  he  comes  of  age  {  JR.  berty  to  woric  for  liis  own  benefit,  upon 
T.  Hnrberton,  1  T.  R.  139.  It  does  not  paying  his  master  12i2.  a  week,  he  gained 
seem  necessary  to  have  the  interposition  a  settlement  where  he  worlced  fin*  another 
of  the  ma^trates.  tradesman,   his  master  occasionally  de* 

(c)  R.  V.  East  Bridgrford,  Burr.  SetL  manding  the  stipulated  I2d.  a  week;  R. 
Ca.  133,  S  Stra.  1115.  So  the  executrix,  v.  Qferton,  Burr.  Sett.  Ca.  802.  See  also 
R.  V.  SL  PauPt,  Beeyml,  6  T.  R.  452.  R.  t.  Skebbear,  1  East,  78. 
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An  attorney  if 
privileged  from 
serving  corpora- 
tion officetf 
though  resident 
in  tlie  ooipora- 
tbntowD. 


Mayor  of  Norwich  v.  Berry. 

S,  C.  4  Burr.  2109. 

Action  of  debt  b^  the  corporation  of  Norwich  for  40^.  on 
a  by-IaW|  for  not  serring  the  office  of  sheriff  diere,  being  dtdy 
elected.  The  defendant  pleads  his  privileffe  as  a  practising 
attorney  in  the  Common  Pleas,  and  that,  by  me  custom  of  that 
Court,  no  attorney  ou^ht  to  be  drawn  away  to  attend  any  other 
office  than  in  the  said  Court;  that  the  sheriffs  of  Norwich, 
upon  their  admission,  take  an  oath  to  be  resident  within  their 
baiSwick;  and  that,  before  his  election,  he  brought  a  writ  of 
privilege,  of  which  the  Corporation  had  notice;  and  that 
therefore  he  refused  to  serve.  The  plaintiffs  reply,  that  the 
defendant  for  twenty  years  past  hath  been,  and  still  is,  an  in- 
habitant of  Norwich,  100  miles  from  the  Court  of  Common 
Pleas  at  Westminster:  the  defendant  demurs,  and  plaintiils 
join  in  demurrer. 
[  *637  ]  *For  tiie  defendant  were  cited,  Cro.  Car.  389,  Prowse's 
Case;  Nov,  112;  Cro.  Car.  11;  2  Stnu  1143,  Barnes,  4^, 
Heaion'g  Case;  1  Ventr.  16,  ^,  Stone's  Case;  Officma  Brev. 
146,  166,  174;  1  Barnes,  29(/). 
For  the  plaintiffs,  Savil.  43;  6  Mod.  140,  T.  Jones,  46, 
But  die  Court  were  unanimously  of  opinion^  that  the  privi- 
lege of  the  Court  of  Ccnnraon  Pleas  protected  him,  notwith- 
standing his  residence  at  Norwich  {g). 

But,  per  Aston,  J. — By  rule  of  Court,  A.  D.  1654,  no 
attorney,  that  has  left  off  practice  for  a  year,  shall  be  pri- 


vileged (A). 


Judgment  for  the  defendant. 


(f)  P.  S7,  8m  ed. 

(g)  See  Omurd'tCtMet  poit,  1123,  and 
^n.  Abr.  JUome^,  (K  3);  Com.  Dig.  Id. 
(B  10):  Bac  Abr.  Prhdiege,  (A). 

(A)  Pri«rr.  Moor,  8  M.  ft  S.  003,  eon- 


ira,  where  the  Conrt  doohted  the  TtBdity 
of  the  nde  of  1634,  and  thought  k  onlj 
applied  to  the  year  iiem  hut  past  See 
also  D^iom  v.  BM,  1  Boa.  St  P.  4;  Bjflm 
▼.  WUtom,  4  B.  &  A.  88. 


The  Kino  v.  Edvitards  and  Stmonds, 

AC.  4  Burr.  8103. 

On  attachment  J.  HE  defendants  were  justices  of  the  peace  of  St.  Ives  in 
defc^intcM-  Cornwall,  and  had  evaded  the  signing  of  a  poor's  rate^  in  obe- 
contempt  tiu  tL  ^^^^  ^  ^  ^^t  oi  mandamus,  by  keeping  out  of  the  way,  so  as 
interroffMoriea  not  to  be  served  with  the  writ;  and  an  attachment  was  granted 
for  the  contempt 

Morton,  for  the  defendants,  and  Thurkwy  moved,  that  the 
defendants  might  come  in  and  plead  guilty  to  the  contempt, 
and  receive  the  judgment  of  the  Court  without  answering  to 
interroffatories;  and  cited  K.  v.  Burridge,  M.  9  Geo.  1,  where 
the  defendant  present  in  Court  acknowledged  the  contempt, 
orotic  charged  in  the  affidavits,  and  a  fine  was  imposed  upon 
nim  for  the  same,  without  his  personal  appearance;  upon  the 
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undertaking  of  bis  clerk  in  court  to  pay  the  fine  and  the  pro-  Tbb  Kimo 

secutor's  costs.  Edwards. 
But^  per  Cur. — The  motion  is  irregular,  and  cannot  be 


granted,  if  opposed,  (as  it  was  by  Sir  Fletcher  Norton  and 
others),  for  the  K.  and  Burridge  appears  upon  the  face  of  it 
to  have  been  by  consent.  The  attachment  itself  is  mesne  pro- 
cess to  bring  in  the  party,  and  bailable;  and  there  is  no  charge 
till  the  interrogatories  are  filed:  if  then  you  will  come  in  and 
coiifess  ^the  matter  charged  in  the  interrogatories,  you  are  at  [  *638  ] 
liberty  to  do  so,  but  not  before.  If  improper  interrogatories 
are  administered,  the  party  may  refiise  to  answer  them;  but 
we  give  no  opinion  as  to  the  mode  of  refusal.  There  is  a  dif- 
ference between  an  attachment  for  non-payment  of  costs  and 
the  like,  which  is  in  nature  of  an  execution,  and  one  for  an 
actual  contempt,  which  is  only  to  compel  an  appearance* 
(See  Bac.  Abridgm.  tit.  Attctchment){i). 

Motion  over-ruled. 

(I)  SeealaoAT.  Wht9kit^mU,Z\\x  IL  r, Elkku, pott,  649, 


MooRHousE  V.  Wainhouse. 

In  trespass;  the  defendants  justify  under  the  title  of  Samuel  Settlement  of 
Appleyard,  to  which  the  plaintiffs  reply,  and  the  defendants  ^^^^^^^^ 
demur  to  the  replication.     The  case,  upon  aU  the  pleadings,  uf,^  ^Linder 
appeared  to  be  this: — John  Appleyard,  and  Martha,  his  wue,  to  die  hoibud 
1st  December,  1725,  by  a  deed  to  lead  the  uses  of  a  fine,  Hil.  ^^^J^^^^ 
12  Geo.  1,  settled  the  premisses  (being  the  wife's  inheritance)  ri^^wiong"" 
to  the  use  of  said  Martha  for  Hfe;  remainder  to  John  Apple-  live,  remainder 
yard  for  life,  if  he  and  the  said  Martha  should  have  any  issue  |^*  **•  '•^ 
that  should  so  long  live;  remainder  to  all  such  children  in  fee,  moiety  tohim 
as  tenants  in  common.     If  Martha  should  die  without  such  in  fee,  and  of 
issue  (A),  or  all  such  issue  should  die  before  twenty-one;  then,  ^''•^^"j^** 

(*)  «  Thii  word  neh  plainly  confines  tlie  fee,  nothing  else  could ;  for  if  the  cue  be  "f  *^^^ »» 

ittne  to  inae  of  her  by  her  then  husband,  striped  of  that  drcumsUnce,  it  is  reduced  ^f~*  J^  |^ 

and  consequently  at  Us  death  there  could  to  a  mere  limitation  of  a  remainder  after  a  *  _*^{?*   * 

be  none,  unless  she  was  entemte:  and  bare  esute  for  life;"  MSS.  Seij.  Hill.—  !^r^ 

therefore  qtugn,  whether  the  posnbility  of  And  oTen  if  the  possibility  of  posthumous  ^"^ 

a  posthumous  child  would  prerent  the  Issue  did  suspend  the  vesting,  the  recovery 

vesting  of  the  contingent  remainder  in  fee,  must  have  been  suffered  during  Martha's 

limited  to  the  husband  on  the  event  of  pregnancy:  but  by  10  &  11  W.  3,  c  16, 


there  being  no  issue  of  Martha  by  him ;  posthumous  children  are  put  on  the  same 

lor  it  is  sufficient  if  a  remainder  vesteo  in-  footing  as  children  bom  in  the  life-time  of 

sUmH,  that  the  particular  estate  determines,  the  ancestor ;  see  ZXos  v.  QuartUy,  1  T.  R. 

If  it  did  vest,  then  the  subsequent  recovery  634.     See  the  real  ground  of  the  decision 

could  not  bar  it  [Doe  v.  Beaton,  dted  3  in  the  next  note. 

Wils.  844,  and  see  Doe  v.  JBoIbm,  poH^  Ifthe  UadUtion  had  been,  "if  M.  should 
777],  unless  Martha  was  tenant  in  tail,  and  die  without  issue"  generally,  theoontln- 
It  seems  impossible  to  support  any  con-  gency  could  not  have  arisen  tiU  her  de- 
struction of  the  deed,  by  which  she  could  cease :  in  which  case  the  remainder  to  tlie 
take  more  tlian  an  estate  for  life  in  the  heirs  of  J.  A.  in  fee  would  undoubtedly 
moiety  limited  to  the  liusband  in  fee  on  have  been  contingent,  and  the  tenant  tit 
the  contingency  of  her  death  without  issue  life,  by  her  recovery  before  issue  bom, 
of  the  marriage :  and  if  the  possibility  of  would  have  gained  a  tortious  fee :  yet  the 
posthumous  issue  did  not  suspend  the  vest-  heirs  having  the  ultimate  reversion,  would 
ing  of  the  remainder  to  the  husband  in  have  had  a  right  of  entry  to  be  exercised 

L  L3 
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HooftHoute    as  to  one  moiety ,  to  John  Appleyard  in  fee,  and  as  to  tbe 
Wainhoosb.    ^^^^^  moiety,  to  Susanna  Mitchell,  mother  of  said  Martha, 

V ^ '  for  Ufe,  and  to  the  appointees  of  said  Susanna  and  her  second 

husband^  and,  in  default  of  appointment,  to  said  Susanna  in 
fee«  Proviso,  that  John  Appleyard  and  Susanna  Mitchell 
should  pay  2L  2s.  to  one  John  Ki^worth ;  and,  in  default,  the 
trustees  to  enter  and  raise  the  same  out  of  the  rents  and  pro- 
fits. 1 0th  August,  1 741 ,  John  Appleyard  died.  Martha  inter- 
married with  Richard  Shackleton,  who  also  died:  and  by  lease 
and  release,  ^th  and  27th  October,  1764<,  Martha  Shackleton 
makes  a  tenant  to  the  pnecipe  for  a  recovery,  which  was  had  the 
same  Term,  and  the  uses  declared  to  Martha  Shackleton  in  fee. 
[  •eSQ  ]  *21st  December,  1764,  Martha  Shackleton  devises  the  pre- 
misses to  the  plaintifis,  who  bring  this  action  against  the  de* 
fendant,  who  claims  under  Samuel  the  brother  and  heir  of 
John  Appleyard. 

This  Case  was  ar^ed  in  Easter  Term  by  WcMaee  for  the 
defendants,  and  WcUker  for  the  plaintiffs ;  and,  in  this  Term,  by 
Coxe  for  the  defendants :  But  BlackstoneytoT  the  plaintiffs,  was 
prevented  from  going  on  by  the  Court,  who  were  clearly  of 
•opinion,  upon  all  the  circumstances  of  the  case,  that  the  con- 
tingency, on  which  it  was  intended  that  the  estate  of  John 
Appleyard  should  arise,  was  that  of  his  surviving  his  wife;  and 
that,  as  he  died  first,  the  contingency  never  arose.  The  other 
poii;its  made  by  the  counsel — wnether  this  was  an  estate  for 
life,  or  in  fee  tail  by  implication  in  Martha;  and  whether,  as 
the  estate  was  contingent  and  never  vested  in  the  husband,  it 
can  now  vest  in  his  heirs,  were  not  resolved  by  the  Court;  who 
4ipon  the  first  point  only  gave 

Judgment  for  the  plaintiff  (^ 


within  five  yean:  see  Carter  v.  Bantar- 
disHm,  1  P.  Wms.  509,  520:  Loddingttm 
r.  Kme,  1  Salk.  224,  225.  Now  this 
being  an  estate  of  the  wife's  inheritance, 
the  rerersion  would  be  in  her  heurs ;  and 
therefore  in  this  view  of  the  case,  the  de- 
fendant would  have  had  no  title.  And  if 
tier  heir  had  not  entered  for  the  forfeiture, 
Btill  would  he  have  been  entitled  under  the 
uses  dedared  of  the  recovery.  However, 
this  supposed  case  could  not  take  place, 
lor,  by  the  Umitation,  "  if  she  should  ^ie 
without  issue,"  she  would  take  an  estate 
tail  by  implication,  and  the  recovery  would 
have  been  wdl  snflfered. 

(0  This  case  is  adduced  by  Mr.  Feame 
as  one  of  those,  where  the  existence  of  the 
devisee,  &c.  of  the  contingent  interest,  at 
some  particular  time,  may  by  implication 
enter  and  make  part  of  the  contingency  it- 
self, upon  which  such  interest  is  intended 


to  take  effect;  F.  C.  &  364:  and  aa  an 
exception  to  that  class  of  cases,  where 
a  contingent  remsinder  of  inheritance  is 
transmisdble  to  the  heirs  of  the  person,  ta 
whom  it  is  limited,  if  such  person  chsince 
to  die  before  the  contingency  happens; 
Ibid,  But  here  there  could  not  have  been 
any  contingent  remainder  to  be  transmit- 
ted; for  it  would  be  a  vested  one  imme- 
diately on  the  death  of  J.  A*,  as  observed 
in  the  preceding  note. 

Another  question  arises;  whether  the 
devise  by  Martha,  was  a  devise  of  the  fee 
limited  to  her  by  the  recovery  deed,  or  of 
her  old  reversion.  For  if  no  recovery  had 
been  suffered  by  her,  she  would  have  had 
a  life  estate  under  the  settlement,  and  (the 
remainder  in  fee  to  J.  A.  having  foiled) 
the  reversion  in  fee,  it  being  land  of  her 
own  inheritance. 
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The  Kino  v.  Elkins. 

#.  C.  4  Burr.  S1S9. 

AN  attachment  had  issued  against  the  defendant  for  a  rescue  On  attMhrnent 
of  a  person  taken  upon  mesne  process :  and  Sir  P.  Norton  now  ^'"Jf"*  ^* 
moved,  that  the  defendant  might  be  at  liberty  to  come  in  and  j^  a^ed^wi^-^ 
submit  to  a  fine  without  answering  to  interrogatories.  out  anflwering 

Per  Cur*.  The  case  of  a  rescue  differs  from  most  other  con-  interrogatoriei. 
tempts,  in  that  here  the  whole  fact  is  acknowledged,  and  can- 
not be  made  more  certain  than  it  is  by  answering  to  any  in- 
terrogatories. The  case  would  be  the  same,  if  an  attachment 
were  to  issue  for  a  contempt  in  the  face  of  the  Court.  The 
Court  in  such  cases  wants  no  farther  information.  So  granted 
the  rule;  and  the  defendant  was  the  next  day  brought  up  and 
fined  5l.{a). 

(a)  ButMciZ.  V.  B^ft,  Salk.  5S6,  M.r.      C.c.22,t.34;  Tidd's  Pr.  260  (ed.  tSS]); 
HtfTMlep,  5  T.  R.  862  s  Com.  Dig.  Resamit      JL  t.  JSdwttnU,  mU,  637. 
{D  6) ;  Bic.  Abr.  Betemg,  (C);  2  Hawk.  P. 


The  Kino  v.  Dr.  Hay. 

S,  C.  4  Burr.  2295. 

BlACKSTONE  moved  for  a  mandamus  to  the  Judge  of  the  Mmdamutfyt 
Prerogative  Court,  to  grant  administration  of  the  efifects  of  ■dminlitrmtion 
the  late  General  Stanwix  to  Charles  Connor,  Esq.,  his  nephew  ^  n^wlth- 
and  next  of  kin,  on  a  suggestion  supported  by  affidavits  of  the  gundingamit 
General's  death;  that  there  were  then  living  no  children,  wife,  depending,  his 
or  other  relation  in  the  same  or  any  nearer  degree;  that  he  had  ^JJ^JSm de? 
applied  for  letters  of  administration,  but  was  refused  on  pre-  nied. 
tence  of  two  caveats,  one  entered  by  Mr.  Holmes,  and  another 
by  Mr.  Stillingfleet:  That  Stillingneet  was  only  first  cousin  to 
the  General,  and  therefore  one  degree  more  remote  than  Mr. 
♦Connor,  but  that  Mr.  Hofanes's  cUm  (who  was  brother  to  the  [    •641     ] 
General's  first  wife)  arose  upon  this  extraordinary  accident: 
That  in  October,  1766,  General  Stanwix,  his  second  wife,  and 
his  daughter  by  the  former  wife,  set  sail  in  the  same  ves^^l  from 
Dublin  for  England;  that  the  vessel  was  lost  at  sea,  and  no 
account  of  the  manner  of  her  perishing  had  ever  yet  arrived. 
Whereupon  Mr.  Holmes,  as  maternal  uncle  and  next  of  kin  ta 
Miss  Stanwix,  claimed  the  effects,  under  a  notion  of  the  civil 
law,  that  where  parent  and  child  perish  together,  and  the  man- 
ner of  their  death  is  unknown,  the  child  shall  be  supposed  al- 
ways to  survive  the  parent  (6). 

But  Blackstone  insisted,  that,  supposing  this  to  be  the  rule 
universally,  and  that  the  rule  of  the  civil  law  ought  to  govern 


(b)  At  to  this  presumption,  nee  Starkie's  Evid.  P.  iv.  pa.  1236,  n.  (c). 
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in  this  case,  both  which  were  much  to  be  doubted;  yet  stiH 
that  could  be  only  a  question  upon  the  statute  of  distributions; 
whereas  he  moved  upon  the  statute  of  administrations:  and  as 
Mr.  Connor  was  now  the  indisputable  next  of  kin  to  the  Grene- 
ral,  he  was  entitled  to  letters  of  administration,  being  already 
in  possession  of  the  real  estate.  The  Court  granted  a  rule  to 
shew  cause,  with  notice  to  Holmes  and  Stillingfleet. 

Thurlaw  and  Dunning  shewed  cause  for  Stillingfleet  and 
Holmes. — 1st.  That  Stillmgfleet  was  in  equal  degree  with  Con* 
nor  by  the  canon  and  common  laws(c),  and  therefore  no  mofi- 
damns  couldgo  to  take  away  the  election  of  the  ordinary.  But 
per  Cur\ — The  computation  of  degrees  in  these  cases  must 
be  according  to  the  civil  law.  2d.  That  there  was  a  LUpen^ 
dens^d)  in  the  Spiritual  Court,  which  had  competent  jurisdic- 
tion of  the  question,  wherein  the  interest  of  Mr.  Connor  was 
denied  and  now  in  a  course  of  trial.  This  was  allowed  (if  true) 
to  be  a  sufficient  cause,  but  the  Court  refused  to  hear  affidavits 
concerning  it;  but  required  a  transcript  of  the  proceedings  in 
which  nothing  more^appeared  but  a  general  denial  of  the  plain- 
tiff's interest,  as  is  usual  in  every  stage  of  their  proceedings, 
and  not  of  his  consanguinity  as  stated  in  his  own  affidavit  And 
therefore  the  Court,  without  hearing  counsel  in  support  of  the 
rule,  made  it  absolute  for  the  mandamug^  upon  the  ground  of 
its  being  for  the  administration  only  (and  not  the  distribution) 
[  *648  ]  *to  which  Mr.  Connor  was  clearly  entitled  upder  the  statute; 
but  had  been  kept  out  of  it  a  twelvemonth  without  any  appa- 
rent reason  (^). 

(e)  Hmtntff  t.  PMty,  Pkc.  Ch.  593,  (#)  Amom.  1  Stra.  55St  JK.  ▼.  ifeMct- 

SAb.Eq.Ca.424;Liby«iT.  rMdk,fiVes.  worth,  %  Stnu  891,  956,   1111,   1118; 

318;  S  BUu  Comm.  504.  Stewartr.  Eddy,  7  Mod.  143;  jtmm.  Andr. 

(d)  See  Lo9egnv€  t.  BeiheU,  poti,  688,  84 ;  Antt'f  Cm.,  8  Stn.  898. 


and  R,  t.  Dr,  Hwrrit,  wUe,  430. 
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Clarke  r.  Ryall. 
The  Co^rtwili    Qn  a  judgment  against  the  defendant,  who  was  then  a  pri- 
mii^he?^  soner,  a  Jieri  facias  was  sued  out  by  the  plamtiff,  and  his  goods 
ution  of  an  act    taken  and  sold  by  the  sheriff.    The  defendant  still  contmued 
of  bankrnptcy.    in  prison  till  two  months  were  elapsed,  whereby  he  became  a 
baiuunpt,  and  a  commission  issued  against  him.  And  now  Wal- 
lace moved,  that  the  sheriff  might  pay  over  the  money  to  the 
assi^ees,  who  were  entitled  (as  he  insisted)  thereto  by  relation 
to  me  time  when  the  defendant  first  went  to  prison  (a).  Norton 

(a)  The  act  of  bankruptcy  relates  to  the  ftc,  is  to  be  taken  into  the  oompotation  of 

time  of  the  party's  first  going  to  prison  or  the  two  Umar  months;  Barwell  t.  W<ard, 

being  in  actual  custody  upon  the  arrest;  or  1  Atk.  260;   Tribe  t.    fFehber,  WiHes» 

if  bail  has  been  put  in,  to  the  first  day  of  464,  Davies,  876,  S.  C ;  Rote  ▼.  Grttm, 

his  surrender :  and  the  day  of  the  arrest,  1  Burr.  437,  489 ;  CoppeidtUe  ▼.  Bridgtn, 
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shefwed  for  cause,  that  before  the  two  months  were  expired  or  Clamls 
the  commissioii  issued,  the  sheriff's  officer  had  paid  the  money  ktIll. 
to  the  plaintiff;  which  fact  was  sworn  by  the  officer,  though  ^        t 

there  appeared  some  suspicious  circumstances  to  the  contrary. 
Upon  this  WcUlace  changed  his  motion,  and  desired  that  it 
might  be  tried  on  an  issue,  whether  the  money  was  bond  fide 
paid  to  the  plaintiff  before  the  commission  issued,  as  the  jus- 
tice of  the  case  is  with  the  assi^ees,  in  case  the  fact  turned  out 
that  it  was  paid  afterwards.  But  by  Cur\  This  is  a  case 
sirictissimi  juris;  and  the  relation,  of  which  the  assi^ees  would 
take  advantace,  an  odious  one.  Therefore  we  wiU  not  assist 
it.  You  comd  not  bring  an  action  against  the  sheriff  for  the 
money  (A),  because  that  would  affirm  the  execution.  As  there- 
fore you  could  have  *no  advantage  in  the  regular  course  of  [  *643  ] 
law,  you  shall  not  obtain  it  upon  it  upon  motion. 

.    Rule  discharged. 


S  Burr.  814 ;  **  The  only  distinction  to  be 
taken  between  this  and  other  aoti  of  bank- 
ruptcy is,  that  all  the  other  acts  of  bank- 
ruptcy are  complete  in  tfaemselTes,  whereas 
this  is  a  complicated  matter,  and  is  inchoate 
till  the  party  has  lain  in  prison  two  months, 
and  therefore  the  act  of  bankruptcy  is  not 
complete  till  the  eipiration  of  that  time. 
But  I  do  not  think  that  makes  any  differ- 
ence ;  for  as  soon  as  the  two  months  are 
expired,  it  relates  back  to  the  time  of  the 
arrest,  and  then  operates,  as  if  the  arrest 
were  a  complete  act  of  bankruptcy  in  it- 
self: per  Ashhurtt,  J.,  in  King  t.  Leiih,  2 
T.  R.  141;  Barnard  v.  PaJmer,  1  Camp. 
509 ;  Qhutrngton  v.  Ramliai,  3  Bast,  407 ; 
ThamoM  ▼.  Detanget,  2  B.  ft  A.  586. 

But  now  by  6  O.  4,  c.  15,  s.  5,  if  a 
trader  arrested  for  debt,  or  on  an  attach- 


ment for  non-payment  of  money,  shall  lie 
in  prison  for  twenty-one  days;  or  being  in 
prison  for  any  other  cause  shall  lie  in  pri- 
son twenty-one  days  after  any  detainer  for 
debt  lodged  agaoist  him,  he  commits  an 
act  of  bankruptejk 

{b)  See  Cooper  ▼.  Chittf,  mUe,  55  and 
notes.  But  the  assignees  might  recover 
the  money  from  the  phuntiff ;  see  Coppen- 
dale  V.  Bridgen,  2  Burr.  818,  820 ;  and 
they  might  bring  either  trover  or  money 
had  and  receiveid  at  thehr  election;  see 
HUddm  V.  CaagfbeU,  poet,  827. 

Executions  bond  fide  levied  more  than 
two  calendar  months  before  commission, 
without  notice  of  Ae  bankruptcy  or  insol- 
vency, are  now  protected  by  5  O.  4,  c.  15, 
S.81. 


Barnes  9.  Foley. 

8,C.4  Burr.  2140. 

In  an  action  against  the  Postmaster  of  Bath,  the  Court  de-  Postmaster  in  a 
termined  that  a  country  postmaster  hath  no  right  to  demand  "^?j^7J^ 
money  for  the  deHvery  or  post  letters  in  the  town  where  the  money  for^eH- 
post  office  is  kept,  but  gave  no  opinion  concerning  the  duty  of  vering  letters  at 
such  postmasters  to  deuver  letters  at  private  houses  without  pn^*^' 
any  fee  or  reward.     And  therefore,  upon  the  first  point  only, 

^  Judgment  for  the  plaintiff(c). 


(c)  Smiih  V.  Potpdkk,  1  Cowp.  182 ;  Rowning  v.  GooddUld,  posi,  905,  aee. 
45  O.  3,  c.  92,  B.  2,  3. 


See 
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Deriie  to  A.  for 
ninety  yean,  if 
he  so  long  live ; 
renuinder  to 
the  hein  of  hit 
body;  andfiiib- 
Ject  to  these 
estates  and  con- 
tingencies, to  B. 
in  tail;  remain- 
der to  C.  in  fee: 
The  heirs  of  the 
body  of  A.  take 
an  estate  tafl  by 
executory  de- 
mise. 


I    •644    ] 


Harris  r.  Barnes  and  OtherSr 

&  C.  4  Boer.  S157;  Ambl.  666. 

A.  CASE  out  of  Chancery.  Dr.  George  Comngsby,  by  bis 
will,  dated  15th  February,  1766,  devised  his  manor  of  Grendoa 
Warren,  in  the  county  of  Hereford,  to  his  kinsman, "  Coningsby 
''  Harris,  for  the  term  of  ninety  years  from  the  testator's  de- 
'  cease,  if  he  should  so  long  live;  and  after  the  detenmnation 
'*  of  that  term,  to  the  heirs  of  the  body  of  said  Coningsby  Har- 
ris; remainder  to  Susan  Elletson  for  ninety  years  from  the 
decease  of  the  said  Coningsby  Harris,  he  dying  without 
issue,  if  she  shall  so  long  live :  And,  subject  to  the  estates 
^  and  contingencies  before  mentioned,  to  Iu>ger  Elletson,  her 
'  son,  for  life;  with  remainder  to  his  first  and  other  sons  in  tail 
^  male,  remainder  to  the  right  heirs  of  Susan  Elletson  in  fee.** 
The  testator  died  15th  March,  1766,  leaving  the  defendant, 
Barnes,  his  sister  and  heir  at  law.     Coningsby  Harris,  the 

i>laintiff,  who  hath  at  present  no  children,  entered;  Susan  Et- 
etson  died,  leaving  the  said  Roger  Elletson,  her  only  son  and 
heir  at  law,  who  hath  also  at  present  no  issue.  The  question 
stated,  by  the  Court  of  Chancery,  is,  "  Whether  the  heirs  of 
"  the  body  of  the  plaintiff  Coningsby  Harris  take  any,  and 
'*  what  estate,  under  the  said  testator's  will?" 

*  Salisbury  Jones,  for  the  plaintiff,  argued,  that  such  heirs 
take  an  estate  tail  as  purchasers;  not  by  way  of  contingent  re- 
mainder, for  want  of  an  estate  to  support  it,  out  by  way  of  exe- 
cutory devise.  The  time  during  which  an  executory  devise 
may  expect,  is  now  settled;  a  life  or  lives  in  being  and  twenty- 
one  years  after:  This  within  the  rule.  It  must  be  known  on 
the  death  of  Coningsby  Harris,  whether  he  will  leave  heirs  of 
his  body.  This  is  not  a  present  and  immediate,  but  a  future 
and  executory  devise;  and  notwithstanding  the  idle  distinctions 
formerly  made  between  verba  deprasenii,  and  deJuiurOf  if  a 
fixture  estate  be  intended,  the  Court  will  not  now  regard  the 
grammatical  nicety  of  the  words.  But  even  were  it  meant  as 
a  remainder,  if  it  cannot  take  effect  as  such,  it  shall  enure  as 
an  executory  devise:  So  held,  in  Hopkins  v.  Hopkins {d).  In 
the  mean  time  the  freehold  descends  to  the  heir  at  law;  Cisr^ 
ier  and  Bamardiston,  1  P.  Wms.  505;  Plunket  and  HtJmes, 
1  Lev.  1 1  (e);  Gore  and  Gore,  2  P.  Wms.  28.  And  he  relied 
on  the  Case  of  Doe  v.  CarUonJJ),  B.  R.  T.  1745,  ahnost  in 
terminis  the  same  case  with  this;  wherein  the  Court  held,  that 
the  heirs  of  the  body  took  an  estate  tail  by  executory  devise, 
and  that,  in  the  mean  time,  the  fee  descended  to  the  heir  at 
law. 

Blackstone,  for  the  defendant,  argued,  that  the  question  was 
inaccurately  stated ;  viz.  what  estate  the  heirs  of  the  body  of 
Coningsby  Harris  now  take,  who  is  living,  and  can  therefore 

(d)  Ca.  temp.  Talbot,  44.  (/)  1  Wils.  M5,  and  see  GnUktr  ▼. 

(e)  iS*.  C.  T.  Raym.  80,  when  this  point      Wic/uU  Id.  lOtf. 
is  mentioned. 
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have  no  heir,  and  hath  no  child,  and  can  therefore,  under  the      HAaaii 
present  state  of  the  case,  have  no  heir  of  his  body.    But  sup-      bawim. 

posing  it  to  mean  what  estate  such  an  heir,  in  case  he  ever  ^ ^ ^ 

exists,  will  take,  it  is  incumbent  on  us  to  contend  that  he  will 

take  nothing.    For  though  it  seems  the  intent  of  the  testator 

to  give  him  an  estate  tail,  yet  that  intent  cannot  be  carried  into 

execution  consistently  with  the  rules  of  law.     1st,  He  cannot 

take  it  as  a  contingent  remainder,  for  want  of  a  freehold  to 

support  it;  Gootbight  and  Carmsh{g);  Gore  and  Gore,  first 

certificate  expressly,  second  certificate  impliedly.    2d,  Not  as 

an  executory  devise ;  because,  first,  the  contingencies  are  too 

numerous  and  too  remote:  first,  that  Coninesby  ♦Harris  shall  [    •SiS    ] 

have  issue;  next,  that  he  himself  shall  die  during  the  term  of 

ninety  years ;  lastiy,  that  the  issue  shall  survive  the  term.   But, 

Erincipally,  because  no  interim  estate  descends  to  the  heir  at 
iw  to  support  the  executory  devise.  This  is  absolutely  ne- 
cessary, else  the  freehold  woiud  be  in  abeyance  till  the  contin- 
gency happens  or  fails ;  and  no  act  of  parties  can  put  a  free- 
hold in  abeyance.  In  Gore  and  Gore,  the  limitation  over  was, 
''  in  default  of  such  issue;**  so  that  the  remainder-man's  estate 
did  not  commence  till  the  default  happened:  and  therefore  the 
Court  held,  in  tiie  second  certificate,  that  an  interim  estate  de- 
scended to  the  heir  at  law.  But  here  the  devise  is  immediate 
"  to  Roger  Elletson,  &c.  subject  to  these  estates  and  contin- 
**  gencies."  It  vested  in  him  therefore  by  purchase  at  the 
death  of  the  testator;  and  being  once  so  vested  hy  purchase^  it 
cannot  be  devested  by  a  future  contingency,  as  it  might  have 
done  had  it  vested  by  descent:  according  to  the  known  dis- 
tinction between  estates  which  vest  by  descent  and  nur chase: 
S  Rep.  61  b,  Lincoln  College  Case;  1  Rep.  95,  Shelley's  Case. 
But  afterwards,  in  the  same  Term,  the  Court  declared  tiiat 
they  shoidd  certify  (A),  that  the  heir  of  the  body  of  Coningsby 
Harris  would  take  an  estate  tail  by  executory  devise;  the  con- 
tingencies not  being  too  remote,  as  they  must  all  determine  at 
the  death  of  Coningsby  Harris.  They  also  held,  tiiat  while  the 
contingencies  subsisted  the  freehold  was  undisposed  of,  and 
descended  to  the  testator's  heir  at  law  (t).  It  is  the  same  case 
as  that  of  Robert  de  MandeviUe,  Co.  Litt.  26  {k). 

{g)  I  Salk.  226,  and  SeatUrwood  ▼.  lity  to  shew,  that  the  dUdnction  between 

Edge,  Id.  229.  a  devise  per  verba  de  praeenH  and  oae  per 

{k)  See  the  certificate,  4  Burr.  2162;  verba  de  Juhtro  is  not  attended  to,  unless 

by  which  it  appears,  that  the  Court  were  the  intent  be  very  dear,  that  the  testator 

of  opinion  that  the  only  determination  of  meant  nothing  else  but  a  devise  in  pr«- 

the  ninety  years'  term  in  the  testator's  ssnlt;  F.  C.  R.  532.    See  also  (rosclMaii  t. 

view  was  the  death  of  C.  H.,  and  that  the  Goodrighi,  omU,  188. 

dear  manifest  intent  of  the  testator  was  to  (1)  See  Feame,  C.  R.  351  (8th  ed.); 

give  an  estate  tail  to  such  person  as  should  and  NickeU  ▼.  NkkoU,  poet,  1 161,  and  n. 

be  heir  of  the  body  at  the  death.     This  ibUU 

case  is  dted  by  Mr.  Feame  as  an  autho-  {k)  Fearae,  C.  R.  40,  80. 
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Deviie  on  de- 
fliult  of  issue  of 
his  own  body, 
being  a  batche- 
lor,  is  merely  a 
conditional  de- 
▼ise,  and  good 
ifthetesUtor 
dies  without 
e?er  marrying. 


[    ♦646    ] 


[    ♦647    ] 


Wellington  v.  Wellington. 

S.  C.  4  Burr.  2 165. 

A  CASE  out  of  Chancery.  Richard  Gary,  by  will,  29th  July, 
1757,  imprimis y  directs  all  his  debts  to  be  paid:  liem^  '*  in  de- 
*'  faiilt  of  issue  of  his  own  body,  devises  his  manor  of  Wilcot, 
**  &c.  to  John  Arrowsmith  and  James  Simmons,  and  their 
''  heirs;  in  trust,  to  pay  his  sister,  Elizabeth  Wellington,  an 
*^  annuity  of  100/.  till  his  debts  and  legacies  were  paid.  And, 
*^  after  payment  thereof,  he  devises  it  to  Elizabeth  Wellington 
"  for  life,  with  divers  remainders  over  in  strict  settlement;  and 
"  makes  Arrowsmith  and  Simmons  trustees  to  preserve  the 
*'  contingent  remainders:  remainder  to  his  heir  at  law."  The 
♦testator  died  a  balchelor,  leaving  said  Elizabeth  Wellington 
and  Jane  Collins  his  heirs  at  law.  Qtr.  Whether  Arrowsmith 
and  Simmons,  the  trustees,  took  any,  and  what  estate? 

Blacksione^  for  the  plaintiffs,  the  remainder-men,  arraed, — 
Ist,  That  the  trustees  took  a  base  fee,  determinable  when  the 
rents  and  profits  of  the  testator's  estate  should  have  paid  his 
debts  and  legacies.  If  it  is  objected,  that  this  devise,  bein^ 
after  an  indennite  failure  of  issue,  is  an  executory  devise,  and 
the  contingency  too  remote  to  support  it, — he  answered;  it  is 
not  an  executory  devise,  but  a  condition^  will  depending  on  a 
precedent  condition,  upon  which  the  testator  mtended  the 
whole  should  take  effect  or  otherwise.  Meaning  to  dispose  of 
his  estate,  but  afraid,  lest  upon  a  change  of  his  condition,  he 
nught  die  without  altering  his  will,  he  revokes  the  whole  con- 
ditionally, that  he  married  and  had  issue  of  his  body.  Per- 
haps it  was  abundans  cauiela.  The  law  might  have  done  it  for 
him.  On  such  a  change  of  circumstances,  a  will  of  personal 
estate  is  revoked;  Lord  Raym.  441 ;  Salk.  592;  S  Show.  S4& 
It  may  be  the  same  as  to  land ;  1  P.  Wms.  804,  Eq.  Cas.  Abr. 
413.  Parsons  and  Lane  (J),  in  Chancery,  H.  22  Geo.  2;  «  /« 
"  case  I  die  before  my  return  from  Ireland^  I  will,  ftc.** — held 
a  conditional  will,  though  the  testator  returned,  and  in  his  last 
illness  directed  his  attendants  where  they  might  find  this  wilL 
"  In  default  of  issue''  differs  from  the  expression  "  on  failure 
of  issue.*'  The  one  implies  that  A.  never  shall  have  issue;  the 
other,  that  he  shall  have  it  and  it  afterwards  fail.  The  first 
contingency  must  be  determined  at  his  own  death;  the  latter 
may  be  suspended  for  ages.  This  conditional  clause  is  placed 
at  the  beginning  of  the  will,  and  operates  over  every  subse- 
quent clause,  every  limitation  and  legacy;  all  whicn  would 
have  been  void  in  case  he  had  married  and  left  issue.     He  ex- 

1>resses  no  more  than  the  law  would  probably  have  implied,  but 
est  the  law  should  not  imply  it,  he  has  taken  care  to  express  it. 
♦2d,  That  if  the  will  was  not  conditional,  still  the  devise  to  the 
trustees  is  a  present  interest,  and  not  an  executory  devise.   An 


(0  1  WiU.  243,   1  Ves.  S.  189,  AmbL  557.     See  Brady  v.  CubUt,    1  Doug.  81  ; 
and  Dife  w.  Ltmcathire,  5  T.  R.  49. 


Wellinotoh. 
. ' 
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executonr  deyise  is  a  fiiture  interest,  which  cannot  vest  ai  the  WBLLmaTON 
death  oj  the  testator ^  but  depends  upon  some  contingency ,  ^,,,|^ 
which  must  happen  before  it  can  vest;  Grilb.  Devis.  40;  Cas. 
Equ.  Abr.  186  (m).  The  present  devise  must  vest  at  the  death 
of  the  testator  or  not  at  all.  If  he  left  no  issue,  they  take  an 
estate  in  possession;  if  he  left  issue,  that  issue  woida  take  an 
estate  tail  by  implication,  {Walter  and  Drew,  Com.  372 (n)), 
and  then  the  trustees  would  have  a  vested  remainder  expectant 
thereon.  8d,  That  if  it  be  an  executory  devise,  the  contin- 
gency is  not  too  remote  to  support  it.  ''  On  defatdt  of  his  own 
issue,'*  must  mean  issue  "  living  at  his  death'*  (o).  All  the 
cases  where  executory  devises,  upon  a  general  failure  of  issue, 
have  been  held  too  remote,  have  been,  where  the  contingency 
depended  on  the  issue  of  a  third  person,  not  of  the  testator 
himself.  What  are  the  trusts  of  tnis  estate?  To  pay  debts, 
I^acies,  and  annuities.  He  could  not  mean  to  postpone  them 
to  an  indefinite  failure  of  his  own  issue,  if  he  had  hapjpened  to 
have  any.     His  meaning  was  to  give  a  present  estate  tor  these 

Eurposes,  in  case  he  dira  without  any  issue,  and  not  otherwise; 
avmg  provided  for  his  debts  (in  case  he  left  issue)  by  the  first 
clause  in  his  will. 

Dunningf  Solicitor-General,  for  the  defendants  the  heirs  at 
law,  ar^ed,  that  it  was  an  executory  devise  depending  on  the 
general  failure  of  issue:  because  if  the  words  '^  IMng  at  my 
decease'*  are  not  expressed  in  such  devises,  it  is  always  under- 
stood to  be  a  general  failure  of  issue.  That  it  cannot  be  a  con- 
ditional will;  because  it  would  be  nugatory  to  make  a  provision 
for  revoking  his  will,  in  case  he  married  and  had  issue;  since 
the  law  womd  do  it  for  him.  And  he  insisted,  that  it  could 
not,  in  any  contingency,  operate  as  a  remainder  expectant  on 
an  estate  tail;  because  no  man  by  his  wiU  can  give  an  estate 
tail  to  himself. 

The  Court  afterwards  certified,  in  the  same  Term,  that  the 
trustees  took  a  base  fee,  determinable  on  the  payment  of  the 
testator's  debts  and  legacies,  out  of  the  profits  of  the  estate : 
and  {ut  opinor)  principally  upon  the  idea  of  the  will's  being 
merely  conditional,  in  case  he  left  no  issue  of  his  body. 

(»)  Feanie'sC.R.381  (Stfaed.),  2  Wmi.  and  ofpenQiudty :  in  the  fonner,  •  dying 

Sannd.  388  a,  without  iMue  meant  an  indefinite  fidlure  of 

(fi)  Doe  V.  JEUis,  9  East,  382,  ace,  iuue,  and  may  give  the  devisee  an  estate 

(e)  jiccord.  French Y.CadtUU,  3Bro.  P.  tail;  in  the  latter  the  same  words  mean 

0.  257  (2d  ed.);    Jones  ▼.  Morgan,  Id.  issue  ItTing  at  the  death  of  the  testator; 

323,  Feame,  C.  R.  461  (8th  ed.),  and  for  if  the  same  construction  were  put  upon 

LjfttoH  V.  Lyttan,  4  Bro.  0.  C.  441 ;  where  the  latter  as  upon  the  former,  it  would 

Ld.  Lmtghlorought  C,  observed,   "  that  give  the  legatee  the  absolute  disposal,  as 

the  principal  case,  and  two  cases  here  there  is  no  esUte  tail  of  personals:   As  to 

cited,  were  cases,  where  taking  the  words  the  learning  on  this  head,  see  Feame's  C. 

strictly,  and  construing  them  blindly  with-  R.  444,  et  teq,  Crooke  r,  De  Vandes,  9  Vet. 

out  considering  the  drcumstances,  would  h  203;  Ikaueyv.  Griffith,  4  M.  8k  S.  61, 

hare  been  upon  a  general  failure  of  issue,  and  Doe  v.  Webber,  1  B.  &  A.  713,  are 

and  therefore  void;"  tlie  whole  of  that  modem  cases  on  this  sulgect:   see  also 

case  should  be  perused.     There  seems  to  2  Wms.  Sauod.  388  e,  and  Goodman  ▼. 

be  a  distinction  between  wills  of  realty  Goodrighi,  ante,  188. 
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The  King  v.  Lord  Baltimore. 

S.  a  4  Burr.  2179. 

PcSi^ofr  Warrants  had  been  issued  bv  Sir  John  Fielding  and 
umiei^nicuUr  ^^-  Kelynge  to  apprehend  his  LordfiJiip,  on  the  oath  of  Sarah 
circunutances.]  Woodcock,  for  a  rape,  and  Mrs.  Harvey  and  Mrs.  Grriffen- 
burg  for  being  accessaries  before  the  fact.  She  had  sworn  that 
she  was  inveigled  into  Lord  Baltimore's  house  in  Southampton 
Row,  where  she  was  confined  five  days,  during  which  she  nei- 
ther eat  nor  drank;  and  upon  her  still  refusing  to  comply  with 
my  Lord's  will,  she  was  carried  down  by  force  to  his  house  at 
Woodcot  in  Surry,  where  the  two  women  forcibly  lifted  her 
into  bed  to  Lord  Baltimore,  and  left  her  there;  and  that  he 
actually  ravished  her.  On  the  last  day  of  the  Term,  Lord  Bal- 
timore and  the  women  surrendered  themselves  into  Court;  and 
Eyre,  Recorder  of  London,  now  moved  to  admit  them  to  bail, 
which  was  admitted  to  be  of  course  with  respect  to  the  acces- 
saries Q?).  He  opened  several  affidavits  firom  his  Lordship's 
domestics,  proving  that  the  prosecutrix  had  been  for  five  days 
in  the  house  without  any  restraint,  and  behaved  remarkably 
cheerfiil  before  and  immediately  after  the  time  that  the  rape 
was  sworn  to;  particularly  the  next  morning  at  breakfast,  when 
she  made  up  wedding  favours,  with  her  own  hands,  for  herself, 
Mrs.  Griffenburg,  and  Mrs.  Harvey;  together  with  many  other 
circumstances  that  tended  to  make  her  evidence  suspicious: 
particularly  that  she  declared  to  an  attorney,  (who  was  sent  for 
Dv  Lord  Baltimore  when  the  affair  began  to  make  a  nobe),  and 
also  signified  in  a  letter  to  her  father,  that  $he  wished  to  stay 
with  Lord  Baltimore.  And,  when  an  habeas  corpus  was 
brought  before  Lord  Mansfield  by  her  father,  his  Lordship 
could  best  inform  the  Court  of  what  passed  upon  that  occa-: 
sion;  (which  was  generally  supposed  to  be,  that  she  desired, 
when  privately  examined,  to  go  back  again  with  Lord  Balti- 
more; she  being  then  sui  juris  about  twenty-seven  years  old). 

Lord  Mansfield  declared,  that  his  clerk  was  present  when 
he  examined  her,  and  would  in  due  time  give  a  proper  account 
of  it;  but  that  the  Court  would  not  now  enter  mto  the  merits, 
unless  drove  to  it.  He  supposed  his  Lordship's  counsel  had 
considered  the  consequence  of  disclosing  their  defence,  by  fil- 
[  •649  ]  ♦ing  such  affidavits  as  had  been  opened.  But  before  it  went 
any  farther,  he  asked  the  counsel  for  the  prosecutrix,  Mr.  So- 
licitor, Serjeant  Davy,  and  Sir  Fletcher  Norton,  whether  they 
opposed  admitting  his  Lordship  to  bail.  They  declared  that 
they  would  neither  oppose  nor  consent  to  it,  but  left  it  to  the 
Court,  as  the  prosecution  was  instituted  for  public  justice  only. 

Lord  Mansfield. — As  no  affidavits  have  been  read,  we  do 
not,  and  cannot  go  into  the  merits.  But  upon  the  circumstances 
that  do  appear,  we  think  there  is  strong  reason  to  take  bail. 
His  Lordsnip's  surrender  is  a  clear  proof,  that  he  does  not 

{p)  2  Hawk.  P.  C.  c.  15,  s.  53,  ace. 


MORE. 
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mean  to  run  away.     Let  them  therefore  be'discharged,  upon     Trb  Kiho 
giving  bail  (his  Lordship  in  4,000/.  and  four  sureties  in  1,0002.     ^^  ^ 
each ;  and  the  two  women  in  400/.  each,  and  four  sureties  in  ^^^'' 

100/.  each)  to  appear  at  the  next  Surry  Assizes  (j^). 

N,  B.  They  were  indicted  at  the  next  Assizes,  and,  upon  a 
trial  of  many  hours,  acquitted. 

(q)  The  Jniticet  of  K.  B.  may  bail  in  warrant  of  commitment,  that  a  felony  has 

aU  cases  at  their  discretion,  4  Inst  71 ;  been  committed,  they  are  bound  to  bail  a 

2  H.  H.  P.  C.   129 ;  Com.  Dig.  Bail,  (F  prisoner  brought  befi»re  them  by  hahetu 

3,  4);  R.  V.  Rmdd,  I  Cowp.  333, per  Ld.  corpus;   R.  t.  Jwdd,  2  T.  R.  255;   JL  ▼. 

Mam^ld:  except  in  the  case  of  a  contempt  Ramumi,  5  T.  R.  169;  R.  ▼.  Mark;  3 

of  the  House  of  Lords  or  Commons,  or  East,  157. — See  BaCi  Abr.  Bail  im  Crhu 

any  other  Court  at  Westminster ;  see  Afiir-  Go. ;  2  Hawk.  P.  C.  c  15,  s.  79.    Bat  a 

rn^t  Ca.,   1  Wils.  299 ;    Brats  Crosbys  hob.  corp,  is  not  grantable  to  bring  up  a 

Case,  postf  755;  R,  ▼.  Flower^  8  T.  R.  prisoner  of  war;  SpamA  SaUor's  Case, 

814;  4  Bla.  Comm.  299.     And  unless  it  pott,  1384. 
tuffidently  appear  to  the  Court  upon  the 
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The  Kino  r.  Butler  and  Others. 

AfOTION  to  quash  an  appointment  of  the  defendants  to  he  The  Court  wiU 
overseers  of  the  poor  of  the  town  of  Guildford  in  Surry,  made  ^^^^^ 
by  James  Goodyer  and  John  Pecke,  two  of  the  corporation  S^mseen,  after 
justices,  on  Easter  Monday,  SO  April,  1767:  there  being  ano-  their  year  is  ex- 
ther  appointment  made  ♦by  William  Savage,  the  Mayor,  and  P^^|^^;P^y^ 
Thomas  Parker,  one  of  the  county  iustices,  of  two  other  per-  ha^i^^^dnsive 
sons,  on  Easter  Sunday,  19  April,  which  was  insisted  on  to  be  right  to  appoint 
the  only  valid  appointment,  as  being  prior  in  point  of  time,  Appointtnent  on 
though  alleged  by  the  defendants  to  have  been  made  clan-  r  ^^j}    i 
destinely  and  fraudulently,  at  one  o'clock  in  the  morning.  The  *' 
statute  43  Eliz.  c.  2,  was  also  strongly  relied  on  in  favour  of  Mayor  or  bead 
the  Mayor's  appointment;    which,  in  sect.  8,   enacts,  that,  ^JJjIJ^^ISr 
"  Mayors,  bailins,  or  other  head  officers  of  everv  town  cor-  not  the  sole  ap- 
"  porate,  being  justices  of  the  peace,  shall  have  tne  same  au-  p<^tmmt  of 
**  thority  within  their  respective  jurisdictions,  either  in  Sessions 
*'  or  out  of  it,  as  is  given  by  the  said  act  to  any  two  justices  of 
"  the  peace;  and  no  other  justice  or  justices  to  enter  or  meddle 
"  there."    This,  Dunning,  Solicitor-General,  argued,  was  to 
be  confined  to  the  Mayor  or  other  presiding  officer  only,  and 
that  he  alone  has  the  power  of  appointing  overseers;  especiallv 
as,  by  the  same  section,  aldermen  of  London  are  invested  with 
the  same  power  in  their  respective  wards.    In  sect.  9,  accounts 
are  to  be  made  up  before  the  said  head  officer  in  the  singular 
number.     By  sect.  10,  in  case  no  appointment  of  overseers  be 
made  in  a  town  corporate,  the  penaltv  of  5/.  is  laid  upon  the 
ma^or,  alderman,  (viz.  of  London),  or  head  officer  only;  where- 
as m  counties  it  is  laid  upon  every  acting  justice  of  the  peace. 
And,  in  sect.  11,  the  warrant  for  recovering  the  penalties  is  also 
grantable  in  the  same  manner. 
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Tes  King         But  by  Lord  Mansfield,  C.  J. — Cm  bono  is  this  applica* 
^  tion  now  made  to  quash  the  appointment  after  the  year  is 

UTLBB.  expired?  Upon  this  ground  alone  the  rule  must  have  been 
discharged.  But  I  would  [not]  have  it  thought,  that  I  put  it 
off  upon  this  ground,  because  I  have  any  doubt  of  the  question. 
The  doctrine  endeavoured  to  be  maintained  is  a  very  strange 
one.  What,  shall  a  mayor  of  a  town  corporate  (r),  (where  there 
may  be  a  dozen  parishes,  where  the  right  of  voting  for  mem- 
bers perhaps  may  be  by  scot  and  lot,  and  he  the  returning 
officer),  shall  he  alone  appoint  all  the  overseers  in  the  town? 
Had  such  a  power  been  ever  dreamt  of  before,  it  must  have 
been  contested  over  and  over,  and  woidd  long  since  have  been 
corrected  by  Parliament.  The  statute  only  means  to  give  justices 
in  corporations  and  head  officers,  where  there  are  no  justices, 
the  same  power  as  justices  in  counties ;  in  Sessions,  (where  there 
[  *651  ]  *are  justices),  as  well  as  out  of  it.  Quod  ornnes  justic.  eot^ 
cesseruni.  Qu.  Is  there  any  determination  that  an.  niyniiil 
ment  on  a  Sunday  is  good  ? 

Aston,  J. — ^I  have  a  note  from  Mr.  J.  Bathursi,  of  K,  and 
Clerienwett(s),  P.  13  Geo.  1,  that  an  appointment  made  on 
Easter  Sunday  shall  be  good,  it  being  a  work  of  charity.  (Vide 
Foley,  4.  Determined  on  another  point,  because  not  said  to  be 
substantial  householders). 

Lord  Mansfield. — ^Notwithstanding  that  reason,  I  should 
think,  that  an  appointment  on  a  Sunday  is  primd  facie  clan- 
destine and  bad  {t). 

Yates,  Aston,  and  Willes,  Js.,  agreed,  that  the 

Ride  be  discharged. 

(r)  See  50  O.  3,  c  49,  •.  4.  which  says,  that  aD  appointment  made  on 

(f)  Foley,  4;  1  Bott,  17.     An  appoint-  a  Sunday  is  good;  but  it  certsinly  is  not 

ment  made  ftoiidjE^  and  without  coUusion  a  day  for  such  purposes  as  these;  and 

on  a  Sunday  is  good ;  and  if  such  appoint-  therefore  I  will  not  give  my  9|Dction  to  any 

ment  be  prior  to  one  made  by  other  juV  of  the  appointments :  let  all  the  appoint- 

tices  on  the  same  day,  it  will  be  the  valid  ments  be  set  aside,  and  a  mamdammt  be 


one ;  R.  v.  Merchant  and  JUen,  I  Bott,  directed  to  malce  a  new  one ;  iZ.  v.  Bridge^ 
21.  "  There  is  a  distinction  between  mi-  water,  1  Cowp.  139.  After  the  magistrates 
nisterial  and  judicial  acts,  for  the  first  may  have  made  an  appointment  at  one  meet- 
be  done  upon  the  SabbaUi  day,  but  Judi-  ing,  they  are  fimeti  officio,  and  no  other 
dal  acts  may  not.  Per  Montague,  C.  J.,  magistrates  can  appomt  another  oveneer 
in  Waite  v.  Inh.  of  Stokes,  Godb.  280  ;  in  £e  place  of  one  claiming  to  be  exempt, 
Stoann  v.  Broome,  ante,  496,  526.  but  such  overseer  must  appeal  to  the  Ses- 
(0  So  where  there  being  a  contest  be-  sions;  B,  v.  Great  Marlow,  2  feast,  244. 
tween  two  adverse  sets  of  borough  justices,  At  that  time  the  appointment  was  reqnired 
each  set  met  before  midnight  of  Easter  Eve,  to  be  made  early  in  Easter  week,  or  vrith- 
and  each  began  making  their  appointments  in  one  month  after  Easter,  by  43  Eliz.  c  2, 
the  insUnt  the  clock  had  struck  twelve,  s.  1.  But  now,  by  54  Oeo.  3,  c.  91,  die 
and  so  continued  for  two  hours ;  and  one  appointment  is  to  be  made  on  March  25dia 
set  made  a  fresh  appointment  at  8  o'clock  on  or  within  14  days  next  after.  See  JL  ▼. 
Sunday  morning,  Lord  Monoid  soid,  '*  I  Sparrow,  2  Stra.  1123,  1  Bott,  17. 
do  not  know  that  there  is  any  authority 


Green  r.  Farmer. 

S,  a  4  Burr.  2214. 

iten^on  iil^ds**     Trover  for  2000  yards  of  serge.     Verdict  for  the  plain- 
deUvered  to  him  tifis,  on  this  special  case.     Messrs.  Heiwleman  purchased  from 
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the  plaintiflb  the  goods  in  question  by  their  packer,  and  they        Ousw 
were  delivered  to  the  defendants,  their  dyers,  to  be  dyed  on      p^^^^^ 

their  (Messrs.  Henzleman's)  account.     Afterwards,  Messrs.  « L^      ^ 

Henzleman  and  the  plaintiffs  agreed,  that  the  plaintiffs  should  inthe  couneof 
have  their  goods  back  again,  who  demanded  them  from  the  trade,  iiut  for  the 
defendants,  offering  to  pay  what  was  due  for  the  dying  of  ^^^jf 
them,  but  the  defendants  insisted  upon  being  also  paid  a  debt 
due  from  Messrs.  Henzleman  for  dying  other  goods,  over  and 
above  the  price  of  dying  these.   The  occasion  of  Messrs.  Hen- 
zleman*s  agreeing  that  the  plaintiffs  should  have  their  goods 
again,  was  their  (the  Henzlemans)  havmg  failed  in  their  cir- 
cumstances ;  and  it  was  proved,  that  after  notice  of  this  failure 
the  defendants  had  delivered  back  eleven  pieces  to  Messrs. 
Aston  and  Hodgson,  which  had  *in  like  manner  been  bought  [    *65S    ] 
of  them  by  Messrs.  Henzleman's  packer,  and  sent  to  the  de- 
fendants to  be  dyed  on  Messrs.  Henzleman's  account,  without 
insbting  on  being  paid  more  than  was  due  for  dying  the  same; 
and  they  had  also  delivered  back  to  the  plaintifis  five  pieces  in 
white,  without  being  paid  any  thing  for  tnem.     Qu.  Whether, 
under  these  circumstances,  the  defendants  have  a  lien  upon 
these  goods,  for  anything  more  than  the  price  of  dying  the 
same? 

This  case  was  argued,  at  the  bar,  in  Michaelmas  and  Hilary 
Terms;  and  for  the  plaintiffs  were  cited,  Bro.  tit.  Distress,  92; 
Ex  parte  Deexe,  1  Atk.  228;  Ex  parte  Ocienden,  1  Atk.235: 
for  tne  defendants,  Prec.  Chanc.  580;  1  Stra.  556. 

And  in  this  Term  Lord  Mansfield,  C.  J.,  delivered  the 
opinion  of  the  Court. — This  case  is  exactlv  the  same  as  if  the 
action  had  been  brought  by  Henzleman,  the  plaintiff  standinj? 
in  his  place.  The  general  question  is,  how  far  the  plaintiffs 
are  bound  to  do  justice  to  the  defendants  for  a  real  debt  due 
to  them  from  Henzleman,  before  they  can  recover  back  these 
specific  goods,  or  damages  instead  of  them.  The  justice  of 
allowing  cross  demands  is  supported  by  natural  equity:  the 
balance  only  is  realhr  due  in  such  cases.  But  the  common  and 
established  forms  of  law  have,  in  general,  directed  separate  re- 
medies to  be  mutually  had  by  different  actions ;  and  though, 
where  the  nature  of  the  transaction  consists  in  a  variety  of  re- 
ceipts and  payments,  the  law  allows  the  balance  only  to  be  the 
debt;  yet,  where  mutual  debts  stand  unconnected  with  each 
other,  the  law  hath  said,  they  shall  not  be  set  off.  And  Courts 
of  equity  have  followed  this  rule,  merely  because  it  was  the 
law.  The  natural  reason  of  mankind  was  first  shocked  at 
this  doctrine  in  the  case  of  bankrupts;  they  thought  it  hard, 
♦that  a  person  should  be  bound  to  pay  the  whole  that  he  owed  [  653  J 
to  the  bankrupt,  and  receive  only  a  dividend  of  what  the  bank- 
rupt owed  him(r).  This  therefore  was  provided  for  by  the 
statutes  4  Ann.(ff)  and  5  Geo.  2(fr).  Where  there  was  no 
bankruptcy,  the  justice  of  setting  off,  (especially  after  death  in 

(v)    OughUrUm^  t.  Batierhy^  4  Ttunt      But  Me  6  O.  4,  c.  16,  t.  50. 
888  s  Tam^  v.  DigghiM,  %  Camp.  819.—         («)  C.  17.  (»)  C.  80,  s.  28. 
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OuM        the  odininistration  of  assets)  struck  men  next,  and  was  there- 
«-  fore  provided  for  by  the  statutes,  2  Geo.  2(x),  and  8  Geo.  2(^), 

Faemsk.  ^  q£  set-offs.  But  these  statutes  do  not  extend  to  create  any  lien 
on  specific  goods,  unless  where  they  can  be  construed  to  be 
deposited  as  a  pledge.  Natural  equity  is  certainly  much  in 
&YOur  of  liens,  so  that  courts  of  justice  have  always  leaned  that 
way  as  fiir  as  was  consistent  with  positive  law.  They  will 
therefore  imply  a  contract  of  lien  from  the  general  course  of 
trade,  or  firom  the  nature  of  the  particular  mode  of  dealing  be- 
tween the  parties.  So  where  one  has  acted  as  a  factor  for  an- 
other, every  thing  in  his  hands  is  construed  to  be  a  pledge. 
Two  remarkable  cases  have  been  cited  at  the  bar, — Ex  parte 
Deexe,  and  Ex  narte  Ockenden;  both  of  them  well  reported  by 
Atkyns  («).  In  tne  former.  Lord  Hardwicke  inclined  to  favour 
liens ;  but  after  mature  deliberation  he  was  of  opinion  in  the  lat- 
ter, that  he  could  not  bring  the  goods  detained  within  the  ge- 
neral rule  of  liens.  Both  were  bankrupt  cases.  I  have  notes 
of  both.  The  one  was  the  case  of  a  packer,  who  was  allowed 
to  retain  cloth  for  other  debts  besides  what  was  due  for  pack- 
ing: The  other  of  a  miller,  who  was  not  iUlowed  to  retain  com 
for  other  debts  than  the  price  of  the  grinding.  In  this  case, 
according  to  my  own  note,  Lord  Hardwicke  said,  ''Here  is  no 
*'  evidence  of  a  contract  for  a  specific  lien,  nor  of  a  lien  arising 
''  by  the  general  course  of  the  trade.  The  law  has  created  a 
**  specific  lien  for  the  price  of  grinding  the  com;  can  I  carry 
''  it  fiurther?**  Atkyns  reports  omy  what  was  said  on  12th  Au- 
gust, 1754:  It  stood  over  to  the  20th  December;  and  no  pre- 
cedents being  then  produced  to  the  contrary,  he  determined 
according  to  his  opinion  in  August,  as  reported  by  Atkyns. 
If  these  two  cases  at  all  clash,  the  weight  of  authority  is  cer- 
tainly more  preponderant  in  the  latter,  which  was  more  ma- 
[  *654  ]  *turely  considered.  But  I  think  them  very  consistent.  A 
packer,  according  to  the  course  of  trade,  is  certainly  entitled 
to  a  lien  upon  all  goods  in  his  hands,  being  in  the  nature  of  a 
factor.  Let  me  apply  the  principles  of  Ockenden' s  Case  to  the 
present.  Here  is  no  factor,  no  agent,  concerned:  No  transac-: 
tion  but  the  mere  manufacture  of  dying :  No  course  of  trade  or 
general  usage  to  create  a  specific  Uen:  No  particular  circum- 
stances of  their  method  of  dealing  with  Henzieman.  The  very 
manner  of  dealing  shews,  they  relied  merely  on  his  personal 
credit.  We  are  therefore  all  of  opinion  that  the  defendants 
had  no  lien  in  the  present  case,  but  for  the  price  of  the  dying  of 
these  specific  goods  (a):  and  therefore, 

Posiea  must  be  delivered  to  the  plaintiffs;  the  price  of  the 
dying  being  deducted  at  the  trial  out  of  the  damages  given 
by  the  jury. 

(x)  C.  22, 1.  13.  B  general  balance ;  on  which  the  learned 

(y)  0.  24,  8.  5.  reporter  obaerret  in  a  note,  that  the  nine 

(s)  See  the  obscrrationaof  Lord  ^Imm-  was  said  in  argument  hi  WkUektmi  r. 

I0y  on  theae  twocaMi,  8  Bos.  &  Pul.  497 ;  VoMghan,  25  G.  8,  (1  Ca  B.  L.  566),  hot 

and  alto  /onm  v.  SadOi,  2  Ves.  J.  872-8.  that  he  had  not  been  able  to  meet  with 

(a)  In  6  East,  523,  A,  D,  1805,  it  waa  any  case  in  which  it  had  been  so  ruled : 

said  in  argument,  that  a  dyer  has  a  lien  for  he  mentions  the  case  of  Close  t.  WtUer^ 
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Amm,  at  York  Aanses  before  Sooke,J., 
where  the  defendants,  dyen  at  Halifiuc, 
dafaned  to  retain  for  their  genera]  balance, 
on  the  ground  of  uaage ;  but  the  jury  ne- 
gatived such  uaage  and  found  for  the  plain- 
tiff;  and  the  Court  of  K.  B.  aftemrardi 
diflcharged  a  rule  for  a  new  trial.  T.  48 
G.  3.  But  at  NiH  Priut,  A,  D.  1801, 
where  the  defendants,  being  dyers,  gave 
evidence  that  it  was  the  praeike  of  the 
trade  to  be  entitled  to  a  lien  for  the  gene- 
ral balance,  Lord  Kenycm  observed  that  it 
was  established  in  the  case  of  bankers, 
packers,  and  wharfingers,  that  they  were 
entitled  to  such  lien ;  and  that  he  was  of 
opinion  with  Lord  Matufield^  in  Qreem  v. 


Farmgr,  that  a  lien  was  established  by  the 
general  course  and  practice  of  the  particu- 
lar trade.  The  jury  under  his  direction 
found  for  the  defendants ;  <S!iiin7/  v.  Bareh- 
wrd,  4  Esp.  N.  P.  53.  So  the  lien  of  a  car- 
rier for  his  genera]  balance  may  be  infer- 
red from  the  evidence  of  the  particular 
mode  of  dealing  between  the  parties ;  but 
it  is  not  to  be  fovoured,  neither  can  it  be 
supported  by  a  few  instances,  it  not  being 
founded  in  the  common  law;  Ruthforth 
V.  Ha4field,  6  East,  519  ;  Butler  v.  WoU- 
cot,  2  N.  R.  64,  S.  P.  And  see  Ex  parte 
Smith,  6  Ves.  Jun.  447 ;  Foxcrtfi  v.  De- 
wmskire,  ante,  193. 


Grebn 

V. 

Fakmer. 


Perkins  on  demise  of  Vowe  v.  Sewell. 

&  C.  4  Burr.  2223. 

In  ejectment:  The  jury  found  a  special  verdict:  "That  one 
Willimi  Dexter,  being  tenant  in  fee  of  the  premisses,  enfeoffed 
Henry,  Earl  of  Derby,  afterwards  K.  Henry  4,  to  hold  to  him 
and  his  heirs.  Afterwards  the  King  by  letters  patent  under 
the  duchy  seal  of  Lancaster,  2  Apnl,  7  Hen.  4,  reciting  said 
feoffinent,  and  that  Margaret,  the  wife  of  John  Miton,  was 
grand-daughter  and  heir  of  William  Dexter;  and  that  Miton 
and  his  wife  had  petitioned  the  King  to  be  fully  reinfeoffed 
thereof;  nous  veullantz  celepartie  sott  fait^  ceo  que  loy,  bone 
foy^  ^  conscience  demandent^  have  of  our  special  grace  given 
and  ^ranted  to  the  said  John  Miton  and  Margaret  his  wife, 
and  me  heirs  of  the  body  of  the  said  Margaret,  the  said  pre- 
misses to  be  holden  as  of  the  King  and  his  heirs,  Dukes  of 
Lancaster,  as  of  the  duchy  of  Lancaster  in  chief  for  ever ; 
with  reversion  to  the  King  and  his  heirs,  Dukes  of  Lancaster, 
on  failure  of  issue  of  said  Margaret:  Which  grant  was  con- 
firmed to  Leonard  Vowe,  by  letters  patent  imder  the  Great 
Seal,  1st  October,  *20  £]iz.(6);  and  again  11th  December, 
27  Eliz.  on  a  surrender  of  the  former  grant  by  Thomas  Vowe, 
to  be  holden  by  the  20th  part  of  a  knight's  fee  and  not  in 
capite. — 

Pedigree. 


An  estate  tail 
with  reversion 
to  the  King  in 
fee,  must  be 
clearly  of  the 
gift  or  provision 
of  the  King,  to 
be  protected  by 
Stat.  34  Hen.  8, 
c.  20,  from  be- 
ing barred  by  a 
common  reco- 
very. 


[    *655    ] 


(6)  These  grants  are  more  fully  nUted 
in  Fowe  v.  Smith,  cited  in  Legat*»  Ca.,  10 
Rep.  110  b;  and  it  appears  there,  112  a, 
that  the  grant,  by  H.  4,  was  under  tlie 


duchy  seal,  whereas  it  ought  to  have  been 
tmdcr  the  Great  Seal,  which  was  no  doubt 
the  reason  of  the  confirmatory  grant.  MSS. 
Serj.  Hill. 
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Pbekini;  pedigree. 


tr. 
Sewell. 


WILLIAM  DEXTER  of  Haloghton, 
Enfeoffed  the  Earl  of  Perb7--efroa  1390. 

I 

WILLIAM  DEXTER. 


X 


MARGARET  DEXTER=JOHN  MITON, 
Gruteei— 7  H.  IV.  U06. 

1  • 


LEONARD  VOWE, 
Heir  of  the  body  of  Margaret  Miton— 20  EUt.  1578. 

THOMAS  VOWE, 
Grantee— 27  Elii.  1584. 

L 


VOWE. 


THOMAS  VOWE=:JANE  DOWLEY,— 1652. 


J L 


LEONARD  VOWE=MARTHA  BUTLER,— 1697. 

I 


THOMAS  VOWE.       -  -  .  -   VOWE?  ^RICHARD  VOWE. 

Soflfered  a  recovery,  1766.  | 

Ob.  I7th8eptember,  1766. 
WiU  dated )  8th  ADg.1766. 


Thomas  vowe,  ; , 

Lewor  of  the  plaintiff.^     ^ | ^  ^J>— >  -^ 

"^ "  '     MARTHA.  MARy=:        i         LUCY=:      i 

R.  SPRAGGING.  J     P.  SHUTER.  J 

Lesson  of  the  defendant. 

On  30th  March,  1652,  Thomas  Vowe,  then  heir  of  the  body 
of  Margaret  Miton,  on  his  marriage  with  Jane  Dowley  en- 
[  *656  ]  *  feoffed  John  Fish  and  Thomas  Collins ;  to  the  use  of  huaself 
for  life;  remainder  to  said  Jane  for  life;  remainder  to  the 
heirs  of  the  body  of  said  Thomas  Vowe  on  said  Jane  begotten; 
remainder  to  his  own  right  heirs :  and,  in  Easter  Term,  1652, 
levied  a  fine  to  said  uses.  On  23d  August,  1697,  Leonard 
Vowe,  the  son  and  heir  of  the  body  of  the  said  Thomas  and 
Jane,  on  his  marriage  with  Martha  iButler,  covenanted  to  levy 
a  fine,  which  was  afterwards  levied;  to  his  own  use  Cor  life;  re- 
mainder to  trustees  to  preserve  contingent  remainders;  remain- 
der  to  said  Martha  for  her  life ;  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tafl  male;  remainder  to  trustees  for  a 
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term  of  500  years  to  raise  portions  for  daughters;  remainder      Perkins 
to  the  right  heirs  of  Leonard  Vowe.     On  19th  and  20th  May^  J^^^ 

1766,  Thomas  Vowe,  son  and  heir  of  said  Leonard  and  Martha  ^     '  * 

Vowe,  by  lease  and  release  made  a  tenant  to  the  prcsctpej  and 
declared  the  uses  of  a  common  recovery  (which  was  accordingly 
suffered,  Term  Trin.  1766)  to  himself  in  fee.  18th  August, 
1766,  Thomas  Vowe  made  his  will  duly  attested,  reciting  his 
father's  settlement  on  him  and  his  brothers  in  tail  male,  23d 
August,  1697,  which  he  had  inadvertently  barred  by  a  reco- 
very, and  his  intentions  to  restore  the  same :  he  therefore  de- 
vises the  premisses  to  trustees,  to  pay  out  of  the  rents  and  pro- 
fits his  debts,  legacies,  funeral  expences,  and  certain  other 
charges ;  and  afterwards  to  his  nephew  Thomas  Vowe  and  the 
heirs  males  of  his  body ;  remainder  to  his  nieces,  Martha  Vowe, 
Mary  Spragging,  and  Lucy  Shuter,  in  tail  general ;  remainder 
to  the  daughters  of  Thomas  Vowe ;  remainder  to  his  own  right 
heirs.  Thomas  Vowe  the  testator  deceased,  17th  September, 
1766;  and  Martha  Vowe,  Mary  Spragging,  and  Lucy  Shuter 
became  thereby  heirs  of  the  bodies  of  the  several  grantees  in 
the  letters  patent  of  King  Henry  4  and  Queen  Elizabeth.  The 
questions  arising  upon  this  special  verdict  were;  1st.  Whether 
the  entail  created  by  the  letters  patent  of  Hen.  4,  with  rever- 
sion to  the  King  in  fee,  was,  under  all  its  circumstances,  such 
an  estate  tail  as  was  protected  from  being  *  barred  by  a  com-  [  *657  ] 
mon  recovery  by  virtue  of  the  statute,  34  Hen.  8,  c.  20  ?  2dly. 
Whether,  supposing  it  so,  in  case  the  reversion  had  been  to 
the  King,  in  right  of  his  Crown,  it  makes  any  difference,  that 
this  is  to  the  King  in  right  of  his  duchy  of  Lancaster.  But  the 
Court  directed  it  to  be  argued  only  on  the  first  question  at 
present;  for,  if  that  was  with  the  plaintiff,  the  second  was 
quite  unnecessary.  It  was  accordingly  argued  in  Hilary  Term, 
by  HiU^  for  the  plaintiff,  and  Glyn^  Serjeant,  for  the  defend- 
ant; and  in  the  present  Term,  by  Eyrcy  Recorder  of  London, 
for  the  plaintiff,  and  Blackstone  for  the  defendant. 

For  the  plaintiff  it  was  insisted, — Ist.  That  no  estate  is  in* 
tended  to  be  protected  by  this  statute,  but  such  as  has  been 
given  or  provided  by  the  King,  in  reward  of  some  special  ser- 
vices ;  because  the  preamble  to  the  act  speaks  only  of  estates 
granted  upon  such  considerations.  2dly.  That  the  present 
grant  appears  upon  the  face  of  it  to  be  merely  a  restitution  of 
what  belonged  of  right  to  the  grantees ;  an  act  of  justice,  and 
not  of  bounty  in  the  King ;  ceo  que  toy,  bonefoy,  et  conscience 
demandent;  for  which  purpose  it  must  be  supposed,  either, — 
3dly.  That  a  legal  title  subsisted  in  the  grantees,  paramount 
the  title  of  King  Henry  IV,  by  means  of  some  condition  or 
defeazance  annexed  to  William  Dexter's  feoffment  of  the  Earl 
of  Derby :  or,  4thly.  That  Dexter  and  his  heirs  had  an  equi- 
table right,  and  that  King  Henry  IV,  when  Earl  of  Derby,  w'as 
merely  a  feoffee  to  uses. 

To  this,  it  was  answered  for  the  defendant, — 1.  That  if  the 
words  of  an  enacting  clause  are  wider  and  more  extensive  than 
the  preamblci  the  preamble  shall  not  *narrow  and  confine  them :  [    ♦  658    ] 
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that  though  the  principal  purview  of  the  act  is  to  protect  sueh 
estates  tau  as  are  granted  for  services  done^  yet  that  is  not  the 
only  reason.  The  diminution  of  the  King's  feodal  rights  is 
also  expressly  alleged  as  another  reason,  which  will  happen 
oftener  by  cutting  off  entails,  and  thereby  preventing  infancies 
and  wardships.  That  if  services  were  indispensably  necessary 
to  bring  a  grant  within  the  protection  of  the  statute,  the  law 
would  at  this  distance  of  time  presume  them :  that  in  the  statute 
of  finesy  32  Hen.  8,  c.  36,  there  is  the  same  protection  of  estates 
tail,  the  reversion  of  which  is  in  the  Crown,  and  in  pari  ma- 
terid  both  statutes  should  be  uniformly  construed.  That  m 
1  And.  140,  and  Co.  Litt.  373,  where  this  statute  is  fully  ex- 
plained, not  a  word  appears  that  services  must  be  stated  in  the 
grant  (c).  2.  That  an  entail,  which  has  lasted  360  years  under 
the  protection  of  this  statute,  ought  not  now  to  be  shaken  by 
presumptions  and  conjectures.  Its  having  been  so  long  un- 
barred gives  a  presumption,  that  the  owners  knew  it  was  un- 
barrable.  The  first  attempt  to  alter  the  entail  was  in  1652, 
when  there  was  no  King  in  being;  and  all  the  crown  lands,  as 
well  in  reversion  as  in  possession,  were  vested  in  trustees  for 
sale(rf):  and  if  the  reversion  is  once  out  of  the  Crown,  the 
protection  is  gone;  Co.  Litt.  372  b;   2  Jon.  251  (e).     After 


(c)  The  purview  (in  the  enacting  pait) 
provides  against  recoveries  suffered  by  such 
tenants  in  tail,  and  Ld.  Coke,  in  Co.  Lit 
873  a,  says,  that  although  the  word  "  such" 
may  seem  to  couple  the  body  of  the  act  to 
the  preamble,  yet  "such*'  shall  be  taken 
for  "such  in  equal  mischief;'*  and  there- 
fore, and  from  expressions  in  the  act,  he 
held  the  body  of  the  act  should  extend  to 
future,  though  the  preamble  b  of  past, 
gifts  in  talL  This  authority  makes  against 
Blackstone,  though  cited  by  him,  because 
he  before  admits  the  principal  intent  of  the 
act  is  to  prevent  such  estates  tail,  as  are 
granted  on  services.  In  &ct  the  only  mis- 
chief intended  to  be  remedied  was  the 
alienation  of  such  estates  tail:  therefore, 
according  to  Blackstone's  concession,  the 
alienation  of  such  estates  as  were  not 
granted  for  services  is  not,  to  use  Lord 
Coke* a  words,  in  equal  mischief  with  those 
mentioned  in  the  preamble,  and*  conse- 
quently  the  word  '*such"  in  the  body  of 
tiie  act,  construed  by  him  to  mean  "such 
In  equal  mischief"  does  not  extend  to  them. 
Indeed,  the  only  mischief  appears  by  the 
preamble  to  be  the  alienations  of  estates 
tan  granted  for  services,  and  therefore  the 
act  ought  to  have  been  construed  to  extend 
no  fhrther;  even  if  there  had  been  in  the 
purview  no  words  of  reference  to  the  pre- 
aipble:  but  as  there  are,  it  seems  no 
ground  for  rejecting  them. 

Theothezpart  of  Blackstone's  argument, 
that,  at  this  distance  of  time,  services  should 
be  presumed  (if  necessary)  admits  of  this 
answer,  that  a  different  consideration  from 
services  is  expressed  in  the  grant;  and  it  is 
not  only  a  different  consideration,  but  a 
eonsideration  absolutely  inconsistent  with 


that  of  services,  and  therefore  incompatible 
with  such  a  presumption  as  mentioned  by 
Blackstone.  As  to  the  st  32  H.  8,  c.  36, 
there  is  not,  as  mentioned  by  Blackstone, 
the  same  protection  of  estates  tail,  the  re- 
version of  which  is  in  the  Crown :  for  that 
act  does  not  expressly  provide  that  a  fine 
shall  not  bar  esutes  tail,  the  reversion  of 
which  is  in  the  Crown,  as  the  34  H.  8,  c. 
20,  does  with  respect  to  recoveries;  but  it 
leaves  such  fines  to  be  of  the  like  force,  as 
if  the  act  had  not  been  made:  and  Lord 
Coke  (372  b,  373  a)  is  of  opinion,  that  a  fine 
with  proclamations  will  not  bar  such  estates 
as  are  by  that  act  not  barrable  by  recoveries, 
by  reason  of  the  words  in  34  H.  8,  there 
particularly  taken  notice  of  by  Ixird  Coke. 

As  to  the  last  part  of  Blackstone's  argu- 
ment, that  **  not  a  word  appears  in  1  And. 
140,  and  Co.  Lit.  373,  that  services  must 
be  stated  in  the  grant;"  the  consideration 
ought  to  be  mentioned,  and  is  so  of  course; 
or  if  not,  in  what  cases  the  omission  may 
be  supplied  by  averments  and  proo&  is  a 
matter  that  naturally  would  not  occnr,  or 
if  it  did  occur,  would  not  be  necessary  to 
be  enquired  into,  in  the  construction  of  this 
act:  but  the  Judges,  in  the  case  referred  to 
in  1  And.  140  [Wiseman  v.  Benard;  S,  C. 
2  Rep.  15  a,  Moor,  195]  took  notice  of  the 
recital  of  the  act,  and  that  the  word  "  such" 
in  all  other  parts  of  the  act  applies  to  no 
"  recoveries,  tenures,  or  lands,  but  such  as 
were  before  mentioned."  MSS.  Serj.  Hill. 
.  {d)  See  MUford  v.  Elliott,  8  Taunt  1, 
1  B.  Mo.  434. 

(e)  Gardner  v.  Bambridge,  there  pted, 
and  also  in  T.  Raym.  288,  $58,  by  the 
name  of  Gardiner's  Case.  See  also  Lord 
Chesterfield's  Ca.,  Hardr.  409. 
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die  fines  in  1653  and  1697^  the  lands  are  resettled  in  tail.    S.      PsRuiit 
That  there  is  no  ground  to  suppose  a  condition  or  defeazance  v. 

annexed  to  Dexter's  feofiment,  as  the  feoflfinent  is  recited  and  ,  ^kwell.  ^ 
no  mention  made  of  any  defeazance  or  condition.  4.  That  sup- 
posing the  Earl  of  Derby  a  feoffee  to  uses^  which  is  not  proved, 
stUl  the  grant  of  Henry  IV.  was  free  and  gratuitous.  For  as 
the  law  of  uses  then  stood  before  the  stat.  1  Ric.  3,  c.  5,  if  the 
King,  when  a  private  man,  was  seised  to  a  use,  upon  the  as- 
sumption of  the  Crown  the  use  was  extinguished,  and  the  King 
became  absolute  owner  of  the  estate.  FUle  stat.  7  Hen.  4, 
c.  5,  &  12.  To  regrant  it  to  the  feoffor  might  be  generous 
and  honourable,  but  was  (legally  speaking)  gratuitous.  But 
it  could  not  be  the  execution  of  a  *use;  because  the  King  [  ^659  ] 
only  grants  an  estate  tail,  reserving  the  fee  in  himself; — makes 
it  a  tenure  in  capiie; — and  to  be  holden  of  the  duchy  of  Lan- 
caster :  which  is  quite  incompatible  with  the  idea  of  the  Earl 
of  Derby  being  merely  a  feoffee  to  uses,  which  must  be  exe- 
cuted in  the  same  plight,  as  when  the  original  feoffment  was 
made. 

Lord  Mansfield,  C.  J. — It  is  certain  that  the  preamble  of 
a  statute  cannot  restrain  the  enacting  part  of  it,  where  the 
enacting  part  is  clearly  larger  than  the  preamble.  But  in  this 
case  the  estates  mentioned  in  the  enacting  part  clearly  refer 
to  those  in  the  preamble  by  the  word  "  *«cA,"  which  runs 
through  the  whole.  It  must  therefore  be  admitted^  that  in 
order  to  obtain  the  protection  of  the  statute  of  Hen.  8,  the 
estate  tail  must  be  of  the  gift  or  provision  of  the  King,  by  way 
of  reward.  As  for  the  services,  which  are  the  consideration  of  * 
such  gift,  these  must  at  a  distance  of  time  be  presumed,  and 
need  not  be  proved.  To  take  it  out  of  the  statute  you  must 
shew  that  it  is  not  of  the  gift  or  provision  of  the  Kinfi;,  And 
in  the  present  case  it  is  plainly  not  so  upon  the  face  of  it.  The 
petition  is  founded  upon  no  other  consideration  than  that  Eli- 
zabeth Miton  was  cousin  and  heir  of  Dexter,  who  enfeoffed  the 
Earl  of  Derbv.  No  merits  are  mentioned,  notwithstanding 
the  statute  of  4  Hen.  4,  c.  4,  was  then  recent.  The  King 
himself  states,  that  he  was  bound  to  make  the  grant  by  law, 
good  faith,  and  conscience.  What  the  circumstances  of  fact 
were,  cannot  now  be  discovered,  whether  a  defeazance,  a  con- 
dition, or  a  use,  or  any  thins  else :  nor  is  it  material  to  know. 
It  is  enough  that  the  King  nas  recited  generally,  that  he  was 
bound  to  do  it.     It  cannot  therefore  be  a  gift.    As  to  the  ob- 

{'ection,  that  the  King  granted  only  a  particular  estate,  and 
cept  back  the  fee,  that  might  be  all  he  was  bound  to  do. — 
Nor  can  we  reason  very  conclusively  from  the  conduct  of  such 
a  prince  as  Heniy  the  Fourth.  He  might  possibly  do  only  half 
justice.  Such  things  have  happened  in  later  times.  Lord 
Anglesey,  after  the  Restoration,  was  obliged  to  restore  the 
estates  he  had  got  during  the  rebellion  in  Ireland ;  yet  many 
of  the  goor  owners  were  glad  to  compound,  and  take  leases  for 
99  years,  instead  of  the  fee.     Upon  the  whole,  as  the  estate 


Perkins 

9. 

Sewell. 
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was  not  *of  the  King*s  gift,  I  think  it  not  within  the  protec* 
tion  of  the  statute,  and  therefore  the  recovery  is  good. 

Yates,  J.,  of  the  same  opinion.     The  Court  will  not  stretch 
r     *660    1  ^  enlarge  the  interpretation  of  a  statute  which  prohibits  the 
natural  right  of  alienation  by  tenant  in  tail  {/). 
Aston  and  Willes,  Js.,  of  the  same  opinion. 

Judgment  for  the  plaintifi; 


(/)  For  an  esUte  tail  of  tbe  gift  or 
provision  of  tbe  King  is  the  only  perpetuity 
which  can  be  created  without  the  aid  of 
the  Legislature  (see  Mulgrave  ▼.  Mowuon, 
2  Freem.  17) ;  and  can  only  be  barred  by 
an  act  of  Parliamenti  as  was  done  in  the 
case  of  Sir  R.  Stricklandhy  30  G.  3,  c.  51. 
No  alteration  in  the  limitations  of  an  estate 
tail,  whereof  the  reversion  continues  in  the 
Crown,  will  enable  the  tenant  in  tail  to 
bar  his  issue ;  Murrey  dem.  Earl  of  Derby 
▼.  EytoHf  Sir  T.  Jon.  237 ;  T.  Raym.  260, 
286,  319,  338;  2  Show.  104 ;  Pollex.  491; 
where  the  learning  on  this  subject  is  discuss- 
ed at  great  length.  See  also  Mitford  v.  El" 
liott,  8  Taunt.  I ;  1  B.  Mo.  434,  where  it  was 
held,  that  a  reversion  to  the  Crown,  ex- 
pectant on  the  determination  of  an  estate 
tail,  granted  by  the  Crown  to  a  subject  for 
services,  was  not  barred  by  either  of  two 
private  acts  of  Parliament,  which  had  been 
passed  for  confirming  a  settlement  of  the 


estate  made  by  the  tenant  in  tail,  whidi 
settlement  purported  to  bar  such  reversioo. 
Where  a  person  conveyed  lands  to  the 
Crown,  to  the  intent  that  the  Crown  should 
reconvey  them  to  the  same  person  in  tafl, 
reserving  the  ultimate  reversion  to  the 
Crown:  such  an  estate  was  held  not  to  be 
within  the  protection  of  the  statute,  it  be- 
ing a  fraudulent  conveyance  to  create  a 
perpetuity;  Johnson  v.  Earl  o( Derby,  FU 
got  Rec.  201.  Where  a  tenant  in  tail  of 
the  gift  of  the  G^wn,  the  reversion  in  tbe 
Crown,  suffered  a  common  recovery  befan 
the  34  H.  8,  he  gained  a  base  fee,  descend- 
ible and  alienable,  so  long  as  there  was  is- 
sue in  tail,  and  the  reversion  was  still  in 
the  Crown ;  JVeo/  dem.  Dnke  of  JUmi  ▼• 
Wilding,  1  Wils.  275.  See  Rg.  Rec  83  et 
teq* ;  Bac  Abr.  Prerog.  (E)  3,  pa.  554 ; 
Id.  Finet  4*  IL  (C)  pa.  239 ;  Com.  Dig. 
EttaU,  (B  31);  Yin.  Abr.  Cmman  Ree. 
(Z)  :  and  5  Cruise's  Dig.  454  (3d  ed.). 
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Preference  of 
one  creditor  by 
a  bankrupt  in 
sending  him, 
without  his 
knowledge,  a 
bill  by  the  post, 
is  fraudulent 
and  void,  when 
done  on  the  eve 
of  the  bank- 
ruptcy. 
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Alderson  and  Others,  Assignees,  r.  Temple. 

S.  C.  4  Burr.  2285. 

A.O  B.  in  London,  in  contemplation  of  his  bankruptcy,  sent  a 
note  of  600/.,  given  him  by  Brian  and  Everard  in  exchmige 
for  two  notes  of  300/.  each,  to  the  defendant  at  Trowbridge. 
The  letter  containing  this  note  was  put  into  the  post  on  Friday 
morning,  and  came  to  him  the  Monday  following;  and  on  the 
Saturday  morning  A.  B.  committed  several  acts  of  bankruptcy, 
upon  which  a  commission  issued.  The  defendant  was  a  credi- 
tor of  A.  B.  to  a  greater  amount  than  the  BOOL  On  an  ac- 
tion against  the  defendant  by  the  a8*signee8  of  A.  B.,  for  thfe 
value  of  the  note,  a  case  was  reserved  upon  the  following  ques- 
tions:— 1.  Whether  this  was  a  complete  transfer  of  the  note  to 
the  defendant  by  merely  putting  it  in  the  post?—  2.  Whether, 
if  it  was,  such  a  preference  of  one  creditor  to  the  rest  would 
be  valid? 

Lord  Mansfield,  C,  J.— It  is  material  to  observe  what  is 
not  in  the  case,  as  well  as  what  is  in  it.  There  does  not  ap- 
pear any  course  of  dealing  between  the  bankrupt  and  die  de- 
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fendant  in  sending  of  notes  indorsed.  The  letter  which  in-  Alobrsoh 
closed  the  note  was  suppressed  by  the  defendant  at  the  trial.  xewli. 
It  b  not  said  to  what  amount  the  debt  due  from  the  bankrupt  ^  y  j 
to  the  defendant  was.  Nor  is  there  any  specific  appropriation 
of  the  note  by  the  bankrupt  when  he  sent  it.  It  is  also  found, 
that  Eyerard  and  Brian  were  creditors  for  two  notes  of  the 
same  amount  as  were  given  by  them  to  the  bankrupt  (a).  The 
only  question  therefore  is,  whether,  under  all  the  circumstances, 
the  indorsing  and  sending  the  note  was  fraudulent,  and  there- 
fore void?  Commercial  transactions  should  be  determined  on 
solid  principles,  not  upon  nice  subtilties  of  law.  I  shaU  therefore 
avoid  going  into  the  question,  whether  a  contract  is 'complete 
with  or  without  deHvery  of  possession.  The  true  rule  in  that 
case  is,  to  regard  the  solid  justice  of  the  transaction  from  its 
own  circumstances.  If  a  man  has  bills  of  exchange  sent  by 
the  post,  or  goods  consigned  on  shipboard,  or  sent  by  a  com- 
mon carrier,  and  has  paid  a  valuable  consideration  for  them» 
the  contract  is  undoubtedly  complete.  But  if  the  considera- 
tion is  not  paid,  the  property  is  not  held  to  be  vested  by  such 
dehvery.    In  the  case  of and  Atkynsy  cited  from  Strange  (6), 


the  honesty  of  the  case  mi^ht  induce  the  Court  to  make  the 
^judgment  they  did.  And  mdeed,  that  judgment  may  be  sup- 
ported by  other  reasons  than  those  given  in  the  report. 

Now,  as  to  the  present  question:  Fraudulent  grants  and 
conveyances  are  acts  of  bankruptcy.  Other  fraudment  grants 
are  made  void  (c).  All  acts  to  defraud  creditors,  or  to  defraud 
the  public  law  of  the  land,  as  the  statutes  of  bankruptcy  are, 
are  absolutely  void.  It  has  been  determined,  that  a  convey- 
ance of  all  a  man's  property  in  trade  to  pay  a  bond  fide  creditor 
of  the  most  meritorious  nature,  though  not  amounting  to  half 
the  debt,  is  fraudulent.  Why?  Because  it  is  not  an  act  in  the 
ordinary  course  of  business,  and  must  inevitably  produce  an 
act  of  bankruptcy,  and  it  defeats  the  equality  intended  by  the 
law..  So  if  the  conveyance  be  not  of  all,  but  of  great  part,  and 
the  excepted  part  is  merely  colourable,  it  is  also  void.  If  the 
conveyance  be  for  the  benefit  of  all  the  creditors  except  one, 
or  naming  all  the  rest  and  omitting  him  (as  happened  in  a  Bris- 
tol case),  it  is  void ;  and  so  held  by  Lord  Hardwicke.  If  the 
conveyance  be  to  distribute  all  his  effects  just  as  the  statutes 
of  bankruptcy  direct,  it  is  fraudulent  and  void ;  because  a  man 
shall  not  choose  his  own  assignees,  and  thereby  defraud  the 
law,  which  vests  the  power  over  bankrupts  in  the  Great  Seal{d). 
A  general  question  has  been  started,  whether  a  man  may  or 
may  not,  at  the  eve  of  a  bankruptcy,  give  a  preference  to  a  par- 

(a)  This  sentence  seems  to  be  inaccu-  And  see  NeaU  ▼.  Bail,  9  Basty  117,  and 

rate :  it  should  be,  "  were  creditors  for  the  cases  there  referred  Uk 

two  notes  they  had  taken  in  exchange,  (e)  See  Hooper  y.  Sauth,  wUe,  441,  nnd. 

amounting  together  to  the  same  sum  as  the  cases  there  dted. 

note  given  by  them  to  the  bankrupt ;"  and  ,     (d)  S.  P.  per  Lord  MmufiM  in  Hanum 

which  two  notes  were  not  discharged;  see  ▼.  Fuiker,  Cowp.  123,   and  in  Rmet  y. 

4  Burr.  2238.  Cooper,  Id.  632;  per  Lord  Eldom,  C,  in 

(6)  Atldii  T.  Barwiek,  1  Stra.  165,  Fort  DutUm  t.  Mofrimm,  17  Ves.  J.  199. 
353,   10  Mod.  431,  11  Mod.  295,  S.  C. 
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Alderson      dcular  creditor?     I  think  he  may,  and  he  may  not.     If  one 
^'  .demands  it  first,  or  sues  him,  or  threatens  him,  without  fraud, 

V  V  '  -^  the  preference  is  good  (e).  But  where  it  is  manifestly  to  defeat 
the  law,  it  is  bad  (/).  In  the  present  case  there  is  no  course 
of  dealing  of  this  kind;  no  demand;  no  threat;  but  it  is  done 
with  a  positive  view  of  iniquity.  They  indorse  Brian  and  Eve- 
rard's  note  to  a  third  person,  which  was  given  in  confidence, 
as  a  counterbalance  to  their  own.  Next,  this  is  certainly  an 
act  not  complete,  as  between  the  parties :  it  is  not  done  with 

[  *663  ]  the  knowledge  of  both.  A  bank*rupt  cannot  make  such  a 
preference  in  his  own  closet.  Besi4es,  the  note  was  not  then 
due;  it  had  still  time  to  run.  I  am  always  diifident  of  hurt- 
ing the  course  of  trade  and  commerce;  and  therefore  choose 
to  determine  this  case  upon  the  circumstance  of  the  fraud, 
the  quo  animo  with  which  it  was  done,  rather  than  to  lay 
down  any  subtile  general  principles,  which  might  have  a  bad 
effect  in  cases  otherwise  circumstanced.  And  therefore,  upon 
the  footing  of  the  fraud,  I  think  the  postea  should  be  delivered 
to  the  plaintifil 

Yates,  J. — Assent  of  some  sort  is  necessary  in  order  to  com- 
plete a  contract  (jf).  We  cannot  presmne  the  defendant's  con- 
sent in  this  case,  but  by  taking  into  contemplation  the  bank- 
ruptcy itself.  I  give  no  opinion  as  to  the  point,  but  I  should 
doubt  whether  this  was  not  in  itself  an  act  of  bankruptcy. 

AsTON,  J. — There  is  no  true  reason  given  in  the  case  in 
Strange  for  the  judgment.  As  to  this  being  in  itself  an  act  of 
bankruptcy,  I  should  not  conceive  it  so  (A),  because  the  words 
of  the  statute  Jac.  1,  are  technical  words,  and  do  not  reach 
choses  in  action.  In  all  the  rest  I  concur. 
WiLLES,  J. — Same  opinion. 

Postea  to  the  plaintiff. 

(e)  Accord,  Thompttm  ▼.  FreemoHt    1  1  SUrk.  88;  Poland  v,  G/yn,  S  D.  &  R. 

T.  R.  155,  and  n. ;  Smilk  v.  Payne,  6  T.  R.  310. 

152;  HarUhom  ▼.  Sioddon,  2  Bos.  &  P.  (/)  Jeeord.Martmr.Pemtre9M,  ABm, 

582,  where  the  distinction  between  pay-  2477;  Harmon  ▼.  FUhar,  Cowp.  117; 

menu  and  deliveries  by  a  bankrupt,  which  Rutt  ▼.  Cooper^  Id.  629 ;  SingUtom  r.  But- 

are  Toluntary,  and  those  which  are  not  so,  Ur,  2  Bos.  &  P.  283;   Thornton  y.  iiisr- 

is  fully  considered  and  discussed ;  Dixon  greaoet,  7  Bast,  544 ;   WiUon  ▼.  BmJ^omr, 

▼.  Baldwen,  5  East,  175;  Crothy  ▼.  Crouch,  2  Camp.  579.    See  also  Ghdoione  r.  Had- 

11  East,  256,  2  Camp.  166 ;   Wheelwright  wen,  1  M.  &  S.  517 ;  Harvey  ▼.  Liddiard, 

▼.  Jackton,    5  Taunt.   109 ;    Fidgeon   ▼.  1  Stark.  123. 

Sharp,  1  Marsh.  196 ;   Yeatet  ▼.  Groves,  1  (g)  Hague  ▼.  RoUeeion,  4  Bnnr.  2174. 

Ves.  J.  280 ;  Ex  parte  Scudamore,  3  Vet.  (A)  S.  P.  Martin  ▼.  Pewtreee,  4  Bur; 

J.  85 ;  OraffiB  ▼.  Greffhulhe,  1  Camp.  89 ;  2477 ;  Rutt  ▼.  Cooper,  2  Cowp.  629 ;  Mam- 

Bayley  ▼.  Ballard,  Id.  416 ;  AUey  ▼.  Hot-  ton  v.  Moort,  7  T.  R.  71 ;  Bath  ▼.  Goedi^ 

ton,  4  Camp.  825;  De  Tattet  ▼.  Carrol,  Holt,  N.  P.  C.  16,  4  Camp.  234,  &  C. 
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Dickson  r.  Fisher. 

&  C.  4  Burr.  2267. 

Action  for  bribery  («),  at  the  election  for  members  of  Par-  A  record  foond 
liament,  at  Colchester.   Verdict  for  the  plamtifFon  this  special  Ji^f^J^S^^!" 
case: — ^The  precept  for  election  had  been  directed  "To  the  tended  to  have 
Mayor  and  Cammonaliy  of  Colchester,"  but  the  words  "  and  been  aiwayi  in 
commonalty"  were  struck  through  with  a  pen;  and  the  plaintiff  ^^^^^JJ^n^ 
gave  it  (that  is,  the  precept)  in  evidence,  disannexed  and  sepa-  And  parol  evi- 
rate  from  the  writ  and  indenture  of  return,  though  it  was  ori-  dence  ihaii  not 
ginallv  annexed  to  and  returned  with  the  writ  and  indenture  to  ^  *^"»^^ 
3ie  sheriff,  but  not  filed  with  the  same  in  the  Crown-office.  ^'°^* '  ^mong. 
The  defendant  offered,  but  was  not  permitted  to  give,  parol 
evidence  to  prove,  that  the  words  "  and  commonalty  "  were  in 
the  precept,  and  not  obliterated,  when  the  same  was  delivered 
to  tne  mayor,  and  returned  by  him.     Q.  1.  Whether  the  in- 
strument above  stated  and  given  in  evidence  proved  the  de- 
claration, viz.  that  the  precept  issued,  directed  to  the  mayor 
of  Colchester?   2,  Whether  the  above  parol  evidence  ought  to 
have  been  admitted  for  the  defendant? 

The  Court  held,  that  the  words  "  and  commonalty*^  were 
mere  surplusage,  and  that  the  precept,  being  found  in  the 

E roper  office  with  those  words  obliterated,  shall  be  intended  to 
ave  been  always  right,  and  therefore  proved  the  declaration  (6). 
2.  That  parol  evidence  ought  not  to  be  admitted  to  vitiate  the 
record  and  prove  it  to  have  been  wrong,  though  it  might  have 
been  admitted  in  order  to  prove  it  right  (c). 

Postea  to  the  plaintiff. 

(a)  On  8  G.  2,  c.  24:  see  next  case,  ▼.  Pippet,  1  T.  R.  235.    And  it  is  not  a 

note  (e).  material  variance,  if  the  declaration  state 

•    (b)  So,  where  the  declaration  set  forth  the  precept  to  have  issued  to  the  \m\Uff*  of 

the  precept  from  the  sheriff  to  the  port-  the  borough,  but  the  precept  produced  in 

reeve  of  a  borough,  the  improper  insertion  evidence  is  directed  to  the  bai/(^;  fVam  v. 

of  the  word  «  if"  in  setting  forth  the  writ  Harbhh  2  H.  Bla.  113. 
in  the  declaration  is  not  a  &tal  variance*         (e)  See  BuL  N.  P.  221;    LiighiM  v. 

but  may  be  rejected  as  surplusage ;  King  Leighton,  1  Stra.  210. 
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Sutton  r.  Bishop. 

S.a  4  Burr.  2888. 

Yates,  J.,  delivered  the  opinion  of  himself,  Aston  and 
WiLLES,  Js.  (absente  Lord  Mansfield  at  the  argument). — ; 
The  defendant,  being  bribed  at  the  last  election  for  members  of 
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Sutton 

ff. 
Bishop. 


On  the  statute 
against  bribery, 
making  an  affi- 
davit is  a  saffi- 
dent  discovery 
to  indemnify  the 
discoverer. 
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But  a  conviction 
must  follow,  and 
it  will  be  good, 
though  the  wit- 
ness be  previ- 
ously  convicted 
of  bribery  since 
his  discovery. 
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Parliament  at  Reading,  in  order  to  indemnify  himself,  made 
affidavit  before  one  Gray,  a  commissioner  to  take  affidavits,  of 
the  same  bribery  by  one  Earles,  the  person  that  bribed  him: 
upon  which,  Mr.  Bindley,  one  of  the  candidates,  brought  an 
action  against  Earles:  and,  e  converso,  the  present  plaintiff 
brought  this  action  for  bribery  against  Bishop  (a).  By  some 
management  on  the  part  of  Sutton  and  Earles,  and  laches  on 
the  part  of  Bindley  and  Bishop,  the  present  action  was  tried 
first  (ft).  Qu.  How  far  Bishop,  the  defendant,  is  indemnified 
under  statute  2  Geo.  2  (c).  Objection  1.  That  Bishop  is  not  a 
discoverer,  within  the  meaning  of  that  act,  because  he  is  not 
the  plaintiff.  But  this  making  affidavit  was  held  a  sufficient 
discovery  (flf).  Objection  2.  That  the  prosecution  against  Earles 
was  not  followed  up  with  due  diligence  (e).  But  it  appears  to 
have  been  merely  by  an  accident,  that  the  trial  of  this  cause 
was  delayed;  and  Earles  has  been  since  convicted  on  Bishop's 
evidence.  *  Objection  3.  That  Bishop  did  not  give  evidence 
against  Earles  till  after  his  own  conviction.  But  we  think, 
that  though  it  is  necessary  that  a  conviction  should  follow,  yet 
the  indemnity  is  given  only  upon  the  discovery.  And  it  is  not 
in  the  witness's  power  to  forward  the  suit.  The  reason  why 
a  conviction  is  required,  is,  1.  To  shew,  that  the  discovery  is 


(a)  It  is  no  objection  to  the  competency 
of  a  witness  for  the  plaintiff  to  prove  such 
bribery,  tliat  a  similar  action  was  pending 
against  the  witness  himself  for  bribery  at 
the  same  election,  and  that  he  claimed  to 
be  the  first  ^scoverer  of  the  bribery  of  the 
defendant,  and  meant  to  avail  himself  of 
it,  if  necessary,  in  case  of  the  defendant's 
conviction;  Heufardv.  Shipley,  4 East,  180. 
So  a  person,  who  gives  a  bribe  to  another, 
is  a  competent  witness  to  prove  the  bribery ; 
Mead  v.  Robinson,  Willes,  422.  So  in  the 
principal  case,  Bishop  had  received  a  bribe 
from  Earles,  and  a  verdict  had  actually 
passed  against  him,  but  no  objection  was 
taken  to  his  competency  as  a  witness  against 
Earles;  4  Burr.  2284. 

(6)  Both  causes  were  set  down  for  trial  on 
the  same  day;  and  were  actually  tried 
within  half  an  hour  of  each  other :  but  the 
cause  of  StUton  v.  Bishop  sUnding  first  up- 
on the  judge's  paper,  he  would  not  invert 
the  order  by  trying  the  cause  ofBingley  v. 
Earles  first,  though  the  latter  had  been 
commenced  two  months  before  the  former. 
The  conseauence  was,  that  Sutton  got  a 
verdict  9%a\mi  Bishop ;  for  the  latter  could 
not  shew  that  he  had  made  a  discovery  of 
another  person  so  as  to  be  thereof  convict- 
ed. On  the  argument,  two  points  were  * 
made: — 1.  Wliether  Bishop  was  entitled  to 
avail  himselfof  the  protection  of  this  eighth 
clause  of  the  act;  (see  next  note);  2.  In 
what  mode  he  could  avail  himself  of  it, 
supposing  him  entitled  to  it ;  4  Burr.  2284. 

(c)  C.  24,  s.  8,  by  which  it  is  enacted, 
"  that  if  any  person  offending  against  that 
act,  shall,  within  twelve  months  after  the 


election,  discover  any  other  person  offend- 
ing against  it,  so  that  such  person  ao  dis- 
covered be  thereupon  convicted,  sach  per- 
son so  discovering,  and  not  hamng  (cm 
before  that  time  convicted  of  any  ^jfemeg 
against  the  act,  shall  be  indemnified  and 
discharged  of  all  penalties,  &c." 

{d)  Where  C.  D.  procured  B.  F.  to  make 
an  affidavit  disclosing  bribery,  and  after- 
wards brought  an  action  against  a  third 
person,  who  was  convicted  on  the  tesd- 
mony  of  £.  F.,  E.  F.  was  held  to  be  the 
discoverer,  and  not  C.  D,  so  as  to  be  in- 
demnified as  such  in  an  action  against  him- 
self; Sibhf  V.  Cuming,  4  Burr.  2464.  So 
where  C.  D.,  in  a  similar  action  against 
himself,  proved  at  the  trial  that  he  had 
been  plaintiff  in  an  action  against  another 
person  for  bribery  at  the  same  electimi,  and 
had  therein  obtained  judgment,  by  pro- 
ducing the  record  thereof,  Lord  Monoid 
observed,  **  that  the  Court  had  not  said, 
nor  would  say,  '  that  a  plaintiff  cannot  be 
tlie  discoverer:'  but  the  act  of  Parliament 
does  not  make  him  so,  or  consider  him  as 
the  discoverer.  Here  is  no  eridence  that 
the  plaintiff  was  the  discoverer:  and  ano- 
ther person  must  have  been  the  witness; 
for  the  plaintiff  could  not  be  the  witness 
himself.  It  is  not  to  be  presumed,  without 
any  evidence  at  all  of  it,  that  the  pbuntiif 
in  the  action  was  the  discoverer:"  and  a 
new  trial  was  granted;  Curgemven  v.  Csm- 
ing,  4  Burr.  2504. 

(e)  See  s.  11,  of  tiie  act,  and  9  G.  2,  c. 
38:  as  to  what  shall  be  considered  doe 
dUigence,  see  Peirie  ▼.  White,  3  T.  R.  5. 
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true;  2.  That  the  offender  may  be  punished.  But  the  great  Suttom 
question  that  arises  on  this  case  is,  What  is  a  sufficient  con-  buhof. 
viction  on  this  act,  in  order  to  give  an  indemnity;  whether  a 


verdict,  or  a  judgment.     Though  there  is  a  distinction  in  cri-  ^|^"^* 
minal  cases  between  the  conviction  (/")  and  attainder,  yet  there  without^juds- 
is  no  such  distinction  in  civil  cases  between  verdict  and  judg-  meiit,bnota 
ment,  so  as  that  any  effect  can  follow  from  a  naked  verdict.   In  •«ffl«^n'  con- 
a  civU  action  no  penalty  takes  place  till  judgment  be  given  on  ^   ^ 
the  verdict.     The  penalty  is  demanded  as  a  debt,  and  is  not 
due  till  judgment  is  given.   Any  other  construction  would  open 
the  door  to  frauds.     An  offender  would  prosecute  another  to 
verdict,  and  thereby  secure  his  own  indemnity,  and  then  pro- 
ceed no  further.    Therefore  we  think,  that  in  the  present  case 
there  is  no  conviction  till  judgment.    The  verdict  alone  cannot 
be  pleaded,  and  therefore  cannot  be  given  in  evidence.     But 
when  judgment  is  obtained,  the  reward  of  the  discoverer's 
merit  by  such  discovery  will  take  place.     We  at  first  thought, 
the  regular  and  correct  way  for  the  defendant,  in  this  particu- 
lar instance,  to  take  advantage  of  it  would  be  by  auditd  que" 
reld.     But  we  now  think,  we  may  save  the  expence  of  it  by  a 
special  rule.    We  also  think  that  Sutton  should  enter  up  judg- 
ment upon  this  verdict,  in  order  to  indemnify  himself  (^).   And 
then,  both  records  being  brought  into  Court,  a  specicQ  rule  (A) 
may  be  made  to  stay  execution  on  Sutton*s  judgment,  on  the 
circumstances  of  the  case.     And  such  rule  wiU  countervail  all 
the  operations  of  the  Judgment,  such  as  disability,  &c.  as  well 

as  an  auditd  querelA  (i). 

• 

(/)  To  render  a  witness,  convicted  of  a  judgment  upon  the  potiga,  op  the  ground 

crime,  incompetent,  it  is  necessary  to  prove  that  the  defendant  had  made  a  discovery 

the  Judgment,  as  well  as  the  canviciion,  against  another  person,  who  had  been  con- 

which  can  only  be  done  by  producing  the  victed  on  the  defendant's  evidence ;  but 

record  or  a  copy  of  it     The  conviction  left  him  to  take  his  remedy  in  some  other 

alone  is  not  sufficient ;  for  it  may  have  way,  as  he  should  be  advised.     So,  in  a 

been  quashed  upon  motion  in  arrest  of  similar  case,  the  Court  put  the  defendant 

Judgment ;  Lee  v.  Gannl,  1  Cowp.  3.  See  to  his  auditd  quereld,  the  proceedings  on 

Phil.  Ev.  26,  (ed.  1817);  Com.  Dig.  Teit-  which  are  reported,  and  all  the  authorities 

moigne,{\)5i  A.  v.  Carnnion,  8  East,  77.  collected,   in   Lord  Parcheater  v.  Petrie, 

{g)  Qttore  iamen,  whether  such  judg-  2Wms.Saund.  148  b,  tuiio/M.  As  to  when 

ment  would  be  an  indemnity,  inasmuch  as  the  Court  will  relieve  on  motion,  or  only 

Sutton  was  only  the  plaintiff  ?  See  note  (d),  by  auditd  querela,   and  the  proceedings 

ante.  thereon,  see  Turner  v.  Damea,  Id.  137  d, 

(A)  A  similar  rule  to  stay  proceedings  and  notes. 
was  made,  on  the  authority  of  this  case,  in  As  to  actions  for  bribery,  see  Suieten  v^ 

Pstrie  v.  White,  3  T.  R.  12.  Norton,  ante,  317;   Combe  v.  Pitt,  ante,, 

{k)  But  the  Court,  in  the  case  of  Pugh  523;  Dickiom  v.  Fieker,  ante,  664. 
▼.  Curgenven,  3  Wils.  35,  refused  to  stay 


The  Kino  v.  The  Guardians  of  the  Poor  in  Canterbury.     [      667     ] 

5.  C.  4  Burr.  2290. 

JMLOTION  for  a  mandamus  to  make  a  regular  poor's  rate,  on  Mandamut  doe» 
*  suggestion  that,  in  the  present  rate,  no  personal  property  not  lie  to  over- 
was  rated.     '  ^wiZJ^r* 
Yates,  J. — The  general  point  in  this  case  seems  never  to  fi^nt'i^peaUng 
have  been  sufficiently  determined,  notwithstanding  the  Case  of  ^  the  Sessioiis. 
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The  Kino 
Caktbrbuuy. 


Qic.  How  far 
personal  estate 
isnteable. 


The  King  and  St.  Leonard,  Shore(Utch{l).  And  there  are 
great  difficulties  arising  from  the  words  of  the  act^  43  £Uz.(fii)) 
compared  with  those  of  the  land-tax  acts.  Personal  proper^ 
is  not  mentioned  in  this  act.  And  in  the  case  of  lead  mines 
they  were  held  not  rateable,  because  not  specified  in  the  act. 
But  I  give  no  decisive  opinion.  Upon  this  rule,  however,  I 
have  no  difficulty  to  say,  we  cannot  grant  it.  No  manda^ 
mus  ever  goes  to  make  a  rate  (»).  There  is  an  appeal,  by  sta- 
tute 17  Geo.  2  (o),  as  well  with  regard  to  the  leaving  out  as  to 
the  inequality.  But  it  is  objected  that  this  is  a  fimdamental 
error,  one  species  of  rateable  property  being  omitted,  and 
therefore  a  mandamus  will  lie  to  rate  such  property.  I  appre- 
hend that  not  to  be  so.  We  cannot  grant  mandamus's  to  rate 
property;  hut  persons,  in  respec^  of  property.  And  for  them 
an  appeal  lies  to  the  Sessions  (p).  in  the  present  case  the  rate 
was  made  in  November  last,  and  is  not  appealed  from.  An- 
other objection  to  the  rule  is,  that  it  does  not  appear  that  any 
persons  have  a  clear  liquidated  personal  estate.  Overseers 
are  not  to  rate  at  random,  and  then  leave  persons  to  make  out 
their  true  property.  It  is  said,  that  if  we  don't  refieve  in  this 
mode,  there  is  no  other  method  of  redress.  Try  the  other 
legal  mode.  If  the  overseers  ought  to  rate,  and  ailer  appeal 
continue  obstinate,  it  will  be  then  time  enough  to  apply  for  a 
mandamus. 
[  ♦668  ]  ♦Aston,  J. — I  give  no  positive  opinion  about  the  main  ques- 
tion. If  the  determination  in  Bulstrode  be  any  thing  more 
than  a  dictum,  it  seems  strange  that  it  never  was  carried  into 
'  execution.     Personal  property  is  omitted  in  4s^  Efiz.,  though 

inserted  in  the  land-tax  acts.  Nothing  but  the  clear  residue 
of  personal  estate,  after  debts  paid,  can  be  liable  to  rateability. 
Great  difficulties  are  thereby  laid  on  the  overseers.  The  pre- 
sent application  steps  over  tne  jurisdiction  of  the  Sessions,  and 
comes  here  too  soon. 

WiLLES,  J. — If  this  were  a  new  case,  I  should  incline  to 
think,  from  comparing  the  43  Eliz.  and  the  land-tax  acts,  that 
personal  property  is  not  liable.  Non-user  would  go  very  fer 
to  set  aside  lul  the  dicta  in  the  books.  And  I  would  use  all 
the  acumen  ingenii  I  am  master  of  to  avoid  it.  I  think  a  clear 
liquidated  personal  estate  is  all  that  can,  in  any  sense,  be  rate- 
able (q). — But  I  give  no  opinion  that  I  will  be  bound  by.   I  agree 


(0  2  Salk.  483,  Ca.  temp.  Holt,  508. 

(m)  C.  2. 

(n)  But  in  IL  v.  Bamttablet  Foley,  26 ; 
1  Bott,  79;  1  Barnard.  137,  the  Court 
said,  "  We  grant  a  mamdamut  to  make  a 
rate;  but  where  a  rate  is  already  made, 
vre  cannot  grant  a  mandamut  to  make  an 
equal  rate."  And  in  R,  v.  Weobly,  I  Bott, 
81,  Lee,  C.  J.,  said,  **  It  has  been  deter- 
mined that  this  Court  cannot  grant  a  man- 
damus to  make  a  rate,  if  one  be  already 
m^de;  or  to  make  an  equal  rate,  if  it  be 
unequal  on  the  fiice  of  it."  S.  P.  Liddle- 
sUm  Yi  Mayor  of  Exeter,  Comb.  422.  And 
see  12.  V.  Bdwarde,  ante,  637. 


(o)  C.  38,  8.  4,  amended  by  50  G.  3, 
c.  49.     See  IL  ▼.  Portimouih,  ante,  39S. 

(p)  Durrani  ▼.  Bov«,  6  T.  R.  580. 

(q)  It  appears  that  m  BiGchaelmas  Terra 
following,  Uie  Court  granted  a  rule  for  a 
Humdanmu  to  the  jtutiees  of  Canterbury 
to  rate  personal  property  throughout  the 
town;  1  Bott,  112.  And  it  i«  now  de- 
cided that  personal  property  is  rateable. 
The  first  determination  to  that  effect  was 
Sir  Anthony  Earby's  Ca.,  2  Bulst  354; 
again  the  Court  seemed  inclined  to  think 
it  rateable  in  22.  v.  Andooer,  2  Cowp.  550; 
and  in  JL  ▼.  HiU,  Id.  613,  stock  in  trade 
was  hehl  rateable  on  the  ground  of  mtage. 
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with  my  brothers  that  we  cannot  grant  this  rule,  though  I  fear      The  Kmo 
it  is  only  delay,  and  that  we  must  by  and  by  determine  the  prin-   canterbury. 

cipal  question.  * v — ;— ' 

Rule  discharged,  absence  Lord  Mansfield,  C.  J. 


S.  P.  R.  ▼.  Rodd,  CaUL  147;  J2.  ▼.  Dwrt- 
t€^,  6  T.  R.  53.  But  it  was  afterwards 
expressly  held,  that  personal  property  is 
rateable  hidependeni  of  utage,  for  the  usage 
of  a  particular  place  cannot  control  the 
operation  of  a  general  statute ;  R,  ▼.  Hogg, 
1  T.  R.  721.  Again,  it  was  decided  that 
stock  in  trade  is  rateable,  in  R,  ▼.  White, 
4  T.  R.  771;  S.  P.  R,  v.  Ma$i,  6  T.  R. 
154,  in  which  case  Ld.  Kenycn  said,  "  if 
a  person  choose  to  keep  his  property  in 
money,  and  the  Ihct  of  his  possessing  it  be 


clearly  proved,  he  is  rateable  ibr  it." 
Again,  it  was  held  that  stock  in  trade  is 
rateable,  if  productive ;  /2.  v.  DfurUngton, 
Id.  468.  So  stock  in  trade  is  rateable 
notwithstanding  it  has  never  been  rated  in 
the  parish,  unless  there  be  some  circum- 
stances to  take  it  out  of  the  general  rule; 
but  in  case  an  individual  is  not  rated  for 
it,  the  Sessions  ought  to  amend  the  rate, 
and  not  to  quash  it;  R.  v.  Ambleside, 
16  East,  380;  and  see  R.  v.  IVhUney, 
poet,  709. 


LOVEGROVE  V.  BeTHELL. 

xjLELD  by  Lord  Mansfield,  C.  J.,  ei  tot  Cur.,  on  a  motion  Lit  pendens  a 

for  a  mandamus  to  the  Judge  of  the  Ecclesiastical  Court  to  ^^^^J^. 

grant  probate  of  a  will  to  A.  B.,  that  a  lis  pendens  was  suffi-  SSw *  t *  graii t 


cient  cause  to  discharge  the  rule ;  and  accordingly. 

Rule  for  mandamus  nisi  discharged  (r). 


probate  of  a  wilL 


(r)  See  Dmkin  v.  Mm,  T.  Raym.  235 ;      299,   Garth.  457. 
Anon,  1  Ventr.  335 ;  R,  v.  Raynee,  1  Salk.      Harris,  ante,  430. 


And  see  J2.   V.  Dr. 


EASTER  TERM,— 9  Geo.  III.  1769.— K.  B. 


[     66P     ] 


The  King  r.  Walpole  St.  Peter's  in  Norfolk. 

S.  C.  Burr.  Sett  Ca.  638. 

BLACKSTONE  moved  to  set  aside  an  order  of  Sessions  in 
the  Isle  of  Ely,  whereby  an  order  of  two  justices  removing 
Henry  Shekel!,  from  Wisbech  St.  Peter's  in  the  said  Isle  of 
Ely,  to  Walpole  St.  Peter's  in  Norfolk,  was  confirmed,  on  this 
special  case,  viz. — The  pauper  was  settled  with  his  father,  as 

Eart  of  his  family,  at  Outwell  in  the  Isle  of  Ely,  and  then  let 
imself  as  a  hirea  servant  for  a  year,  to  one  Martin,  at  Parson's 
Drove,  and  continued  therein  six  months,  and  then  went  back 
to  his  father  at  OutweU,  and  lived  three  years  as  part  of  his 
family  there. 

He  then  enlisted  as  a  soldier,  and  continued  in  the  service 
four  years,  and  was  discharged  at  Cork  in  Ireland  between 
Candlemas  and  Lady-day,  1764.  About  three  months  after,  he 
came  home  to  his  father,  who  then  Uved  and  occupied  a  farm 
of  50/.  per  annum  at  Walpole,  and  continued  there  twelve  or 
fourteen  weeks;  and  then  worked  at  different  places  as  a  la- 
bourer till  Candlemas,  1767,  when  he  married  and  went  back 


Listing  as  a  sol- 
dier, such  a  se- 
paration from 
his  father's  &- 
mily,  that  the 
son  does  not  af- 
terwards change 
his  derivative 
settlement, 
though  the  &- 
ther  changes  hb 
own. 
(Not  litigated). 
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Walpolb 
St.  Peter's. 


TBI  Kino  with  his  wife  to  his  father  at  Walpole,  maintaining  himself  and 
wife  by  his  labour  till  Lady-day  following;  and  then  rented  and 
occupied  a  cottage  of  30s.  a  year  at  Walpole,  but  was  never 
charged  to  or  paid  any  parish  rates;  and  there  continued  till 
Lady-day,  1768;  after  which  he  worked  as  a  labourer,  in  dif- 
ferent places,  till  December,  1768,  when  he  was  removed  from 
[  ^670  ]  ♦Wisbech  to  Walpole;  and  never  gained  any  settlement  of  his 
own. 

To  this  order  of  removal  it  was  objected,  that  his  last  legal 
settlement  was  with  his  father  in  Outwell,  and  that  his  enlist- 
ing was  a  separation  from  his  father's  family,  according  to  the 
Cases  oiEast  and  West  Woodhey,  Stra.  438;  St.  Mich.  Nor- 
wich and  St.  Matthew^  Ipswich^  Stra.  831.  That,  by  the  mu- 
tiny act,  the  examination  of  any  soldier  (a)  on  oath  shall  be 
'  admitted  at  any  time  as  evidence  of  his  then  last  legal  settle- 
ment. That  being  once  separated  or  emancipated,  he  could 
not  afterwards  become  part  of  his  father's  family,  so  as  to 
change  his  derivative  settlement,  when  his  father  changed  his 
original  one  {b).   , 

Rule  to  shew  cause,  and  made  absolute  in  the  same  Term, 
no  cause  being  shewn. 


(a)  JL  ▼.  Clayton-U-moort,  5  T.  R.  704 ; 
JL  ▼.  WarUy,  6  T.  R.  534;  R,  v.  War- 
mmtter,  3  B.  &  A.  121. 

(h)  It  appears  from  the  report  in  Burr. 
Sett  Ca.,  diat  the  pauper  was  about  the 
age  of  nineteen  when  he  enlisted.  So, 
where  the  son  of  a  Scotchman,  being  a 
minor,  enlisted,  his  father  not  having  then 
acquired  a  settlement,  and  did  not  return 
from  serving  abroad  till  after  his  father's 
death,  the  settlement  of  the  fisither  acquired 
after  their  separation  was  not  communi- 
cated to  him.  Ld.  Kenyim-^**  He  had 
ceased  to  be  a  part  of  his  father's  &mily, 
and  had  put  himself  under  the  control  and 
government  of  others ; "  R.  ▼.  Stanwix, 
6  T.  R.  670.  But  where  a  minor  entered 
into  the  same  militia,  in  which  bis  &ther 
Was  seijeant,  and  lived  with  tiim,  the  lat- 
ter receiving  his  pay,  and  the  son  served 
till  he  was  twenty-three  years  old,  the 
settlement  gained  by  the  &ther  during 
such  time  was  communicated  to  him ;  for 
here  the  pauper  continued  to  be  part  of  his 
fiiUier's  family;  R,  v.  Wobum,  8  T.  R. 
479.  And  the  rule  is  the  same,  whether 
the  pauper  voluntarily  enlist,  or  be  drawn 
for  tiie  militia;  A.  v.  Hardwiek,  5  B.  ft  A. 
176.  So  where  the  father  of  an  appren- 
tice to  a  certificate  man  found  him  in 
clothes,  &C.,  and  the  latter  occasionally 
visited  him ;  and  when  the  son  was  eighteen 
years  old,  the  former  acquired  a  new  set- 
tiemept,  and  the  son  returned  to  him  after 
he  was  twenty-one,  the  son's  setUement 
followed  the  new  settlement  of  his  father. 
Per  Bayley,  J., — "  Unless  be  gains  a  set- 
tiement  by  his  service,  his  domicile  conti- 
nues to  be  his  father's  house,  and  he  is 
liable  to  be  removed  thither  at  any  time. 


If  indeed  he  had  withdrawn  himoelf  from 
his  father's  ikmily  after  twenty-o&e,  no 
doubt  it  would  be  an  emancipation  from 
that  peiiod.  But  a  separation,  whilst 
under  twenty- one,  does  not  produce  that 
effect,  unless  a  subsequent  settiement  be 
gained;"  R.  v.  Huggate,  2  B.  &  A.  582. 
In  these  cases  the  child  did  not  return  till 
after  twenty-one;  but  the  rule  to  be  ex- 
tracted from  the  cases  is  this;  "  if  the 
child  be  separated  from  the  parenta,  and 
without  marrying  or  obtaining  any  aettie- 
ment  for  himself  return  to  them  again  dur- 
ing the  age  of  pupilage,  he  is  to  all  intents 
a  part  of  his  father's  fiimily,  and  hia  set- 
tiement  will  vary  with  that  of  his  father: 
but  if,  when  that  time  arrives,  when  in  es- 
timation of  law  the  child  wanU  no  further 
protection  from  the  father,  he  is  not  for  the 
purpose  of  a  derivative  settiement  to  be 
deemed  part  of  that  family;"  Per  Ld. 
Kenyan^  in  R,  v.  Roach,  6  T.  R.  253;  R, 
V.  Hardwick,  11  East,  578,  ace.  "  The 
rule  of  law  is,  that  every  new  settlement 
acquired  by  the  parent  is  communicated 
to  the  children  so  long  as  they  reoiain 
members  of  his  family.  During  the  mi- 
nority of  the  child,  he  will  remain  almoat 
under  any  circumstances  unemandpated; 
but  where  the  new  settiement  is  acquired 
by  the  parent  after  the  child  has  attained 
twenty-one,  it  will  not  be  communicated 
unless  in  fact  the  child  continues  port  of 
tile  family;"  per  Abbott,  C.  J.,  5  B.  &  A. 
178.  The  different  modes  of  emancipa- 
tion are  enumerated  by  Ld.  Kemyom,  in 
R.  V.  fPi»ofi-ctdn-7ioanAroofot,  3  T.  R. 
355.  And  see  R,  v.  Uckfield,  5  M.  &  S. 
214;  R,  V.  Bleasby,  3  B.  ft  A.  377,  and 
54  G.  3,  c.  170,  s.  2,  3. 
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PocHiN  r.  Pawley. 

Action  of  asmmpslt  against  the  surveyor  of  a  turnpike 
road  by  a  farmer,  employed  by  order  of  the  commissioners  to 
repair  the  road.  At  Leicester  Assizes,  Aston,  J.,  was  of 
opinion,  that  there  was  no  evidence  of  any  contract  with  the 
surveyor  personally  and  the  plaintiff;  but  that  the  contract  was 
made  with  the  commissioners,  and  that  the  surveyor  was  only 
their  servant  or  messenger:  and  therefore  he  would  have  non- 
suited the  plaintiff,  but  he  refused  to  be  nonsuited,  and  a  jury 
of  farmers  gave  a  verdict  for  the  plaintiff.  And  now,  on  a  mo- 
tion for  a  new  trial,  the  Court  was  unanimously  of  opinion  with 
Mr.  J.  AsTON ;  and,  though  they  held,  that  the  commbsioners 
could  not  be  personally  sued,  being  too  numerous,  yet  their 
treasurer  might  (c).  And,  as  the  plaintiff  had  refused  to  be 
nonsuited  contrary  to  the  opinion  of  the  Judge,  they  granted 
the  new  trial  without  costs  {d). 

In  like  manner,  as  where  a  plaintiff  submits  to  a  nonsuit,  in 
compliance  with  the  erroneous  opinion  of  a  Judge,  the  nonsuit 
shall  be  set  aside  without  costs  {e). 


(c)  This  ii  A  fidie  report,  and  is  so  re-  . 
ported,  to  give  an  ostensible  hut  fiilse  rea- 
son for  setting  aside  the  verdict. — MSS. 
Serj.  Hill,  who  refers  to  Honley  v.  Bellf 
AmbL  770  (1  Bro.  0.  C.  101.  S.  C.  m 
w4,)t  where  it  is  said,  that  in  the  princi- 
pal case  it  was  held,  that  the  action  must 
be  against  the  commissioners:  also  to  1 
Eq.  Ca.  Abr.  24  (D)  (Meriel  v.  fVymond- 
toU,  Hardr.  205,  S.  C),  Id.  308  (B).  See 
also  Eaton  ▼.  Bell,  5  B.  &  A.  34;  3  O.  4, 
c.  126,  s.  74. 


(</)  Where  a  verdict  was  obtained  by  a 
triclc,  it  was  set  aside  without  costs;  An^ 
derson  ▼.  George,  1  Burr.  352.  So  a  ver- 
dict obtained  by  surprise  was  set  aside 
without  costs,  in  Edie  v.  £.  /.  Comp.,  omU, 
298;  Gaguier  v.  SUmehouee,  Tidd's  Pr. 
921,  S.  P.  (ed.  1821). 

(e)  S.  P.  BuecaU  v.  Hogg,  3  WiU.  146, 
and  a  nonsuit  was  set  aside  without  costs 
in  /Zfcev.  Shuie,  post,  698;  Raekam  v. 
Jettup,  3  Wils.  338. 


Surveyor  of 
turnpike  roads 
not  personally 
liable  to  answer 
the  labourers; 
but  the  commis- 
sioners or  their 
treasurer. 


Where  plaintiff 
refuses  to  be 
nonsuit,  con- 
trary to  the 
opinion  of  the 
Judge;  new 
trial  (if  granted) 
shall  be  without 
costs. 

If  he  submits  to 
an  erroneous 
nonsuit,  it  shall 
be  set  aside 
without  costs. 


BiDMEAD  V.  Gale.  [     671     ] 

S.  C.  4  Burr.  8432. 

Covenant  for  251.  due  on  articles^  n^hereby  the  plaintiff  a  match  for  25/. 
and  defenduit  mutually  covenanted  to  run  each  a  horse^  and  ^  side  is  a  run- 
that  the  loser  should  pay  the  winner  25/.  play  or  pay:  and  that,   ^jJgiJ'Jif/'' 
at  all  events,  the  defendant  should  pay  the  plaintiff  5/.  before  horse-iacc  act. 
such  a  day.     The  breach  assigned  was,  that  the  defendant  did 
not  run  his  horse  or  pay  the  money.     Verdict  for  the  plaintiff 
at  Gloucester  Assizes. 

HaU  and  Price  moved  in  arrest  of  judgment,  that  this,  being 
a  match  for  less  than  50/.,  was  contrary  to  law,  and  that  horse- 
racinff  is  within  the  statute  of  gaming;  Stra.  1159(/). 

Ashhurst  and  Selujin,  contra.  That  they  are  not  within  the 
statute  of  gaming;  Lord  Raym.  1366.   That  stat.  18  Geo.  2  {g), 


(/)  Goodbum  y.  Mar  ley  t  Clayton  ▼. 

nathtge,  poet,  706,  oec. 

(g)  Or  rather  13  G.  2,  c.  19— see  poet. 


707,  n.  This  sUtute  is  confined  to  bond 
fide  horse-radng,  and  therefore  does  not 
legalise  a  wager  to  be  won  by  a  perfonn- 
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aDows  by  implication  borse-racing  for  SOL  Tbat,  by  a  manu- 
script report  of  the  case  in  Stra.  1159,  the  Court  took  a  dis- 
tinction between  horse-racing  and  betting  thereat*  That,  at 
Newmarket,  25L  on  a  side  is  held  to  be  50/.,  there  being  a  dif- 
ference of  50/.  between  winning  and  losing:  and  this  is  the 
case  of  all  subscription  plates.  If  ten  men  had  subscribed  5/. 
each,  or  five  men  10/.,  it  would  be  a  plate  for  50/.  If  the  251, 
a  side  had  been  called  a  purse  of  50/.,  or  laid  out  in  a  plate,  it 
would  certainly  have  been  good. 

Price,  in  reply,  observed,  that  this  was  but  a  running  for  45/. 
even  by  the  Newmarket  law ;  for,  according  to  the  articles,  the 
defendant  was  to  return  5/.  to  the  plaintiff:  so  that  the  plaintiff 
subscribed  but  SO/,  and  the  defendant  25L  (But  qtuere,  as  the 
defendant  was  at  all  events  to  pay  the  plaintiff  5/.,  whether  this 
was  not  a  subscription  of  30/.  by  the  defendant,  and  20L  by 
the  plaintiff?) 

Tne  Court  took  time  to  consider,  and  afterwards  gave  judg- 
ment for  the  plaintiff,  because  two  sums  of  25L  make  50/. 


anoe  on  the  road  in  a  post  chaise ;  Ximene* 
▼.  Jaques,  6  T.  R.  499:  or  that  one  horse 
shall  perform  a  certain  distance  on  the  high 


road  in  less  time  than  two ;   WkaUy  ▼. 
Pajoi,  2  Bos.  &  P.  51. 


[     672     ]  Pbrrin  r.  Blake. 

S.  C.  4  Burr.  2579. 

Action  of  trespass:  Special  verdict  (A). 

William  Williams,  by  his  last  will,  after  giving  portions  to 
his  three  daughters,  disposes  of  his  "  temporal  estate  in  man- 
"  ner  following:  It  is  my  intent  and  meaning,  that  none  of  my 
"  children  should  sell  or  dispose  of  my  estate  for  longer  term 
*'  than  his  Ufe :  and,  fo  that  intent ,  I  give,  devise,  and  be- 
^'  queath,  all  the  rest  and  residue  of  my  estate  to  my  son  John 
"  Williams,  and  any  son  my  wife  may  be  ensient  of  at  my 
"  death,  for  and  during  the  term  of  theu:  natural  lives;  the  re- 
"  mainder  to  my  brother-in-law  Isaac  Gale  and  his  heirs,  for 
"  and  during  the  natural  lives  of  my  said  sons,  John  Williams 
"  and  the  said  infant;  the  remainder  to  the  heirs  of  the  bodies 
"  of  my  said  sons,  John  Williams  and  the  said  infant,  lawfully 
"  begotten  or  to  be  begotten ;  the  remainder  to  my  daughters 
"  for  and  during  the  term  of  their  natural  lives,  equally  to  be 
"  divided  between  them;  the  remainder  to  my  said  brother-in- 
'*  law  Isaac  Gale  during  the  natural  Uves  of  my  said  daughters 
"  respectively;  the  remainder  to  the  heirs  of  the  bodies  of  my 
''  said  daughters  equally  to  be  divided  between  them.  And  I 
^*  do  declare  it  to  be  my  will  and  pleasure,  that  the  share  or 


Held  in  K.  B. 
that  a  devise  to 
J.  W.  for  life, 
remainder  to 
tnistees  during 
the  life  of  J.  W., 
remainder  to  the 
heirs  of  the  body 
of  J.  Wm  is  an 
estate  for  life, 
there  being 
words  of  restric- 
tion that  J.  W. 
shall  not  sell  for 
any  longer  than 
his  own  life, 
and  the  estate 
being  devised 
to  thai  hUent, 
[But  that  judg- 
ment afterwards 
reversed  in  Coai. 
iSlcaee.,  where  it 
was  held  to  be 
an  estate  tail: 
and  the  latter 
opinion  has  been 
confirmed  by  all 
subsequent  au- 
thorities]. 


(A)  Not  so:  fiyr  the  question  arose  upon 
a  demurrer  to  a  replication.  A  feigned 
action  of  trespass  was  brought,  to  which 
the  defendant  pleaded  the  will  of  W.  W. 
The  plaintiff  replied  a  recovery  suffer- 


ed, on  the  ground  that  the  son  took 
an  estate  tail;  and  to  this  the  defendant 
demurred;  1  Dong.  343,  n.  3,  where  the 
circumstances  of  this  case  are  detailed. 


EASTER  TERM,  9  QBO.  lit.  K.  B. 


672 


Pbrrin 

V, 

Blake. 


part  of  any  of  my  said  daughters,  that  shall  happen  to  die^  shall 
immediately  vest  in  the  heu*8  of  her  body  in  manner  aforesaid." 
William  WilUams  died,  4th  February,  1723,  leaving  issue  one 
son^  named  John  Wffliams,  and  three  daughters,  Bonneta, 
Hannah,  and  Anne,  and  his  wife  not  ensient.  John  Williams 
suffered  a  recovery,  and  declared  the  uses  tohimself  and  his  heirs. 

N.  B.  This  was  a  case  from  Jamaica,  and  in  fact,  instead  of 
a  recovery,  the  supposed  estate  tail  of  John  Williams  was  eur 
deavoured  to  be  barred,  by  a  lease  and  release  enrolled,  ac- 
cording to  the  local  law  of  that  country.  It  came  on  be*fore  a  [  *673  ] 
committee  of  the  Privy  Council,  who  directed  a  case  to  be  stat- 
ed for  the  opinion  of  the  Court  of  King's  Bench,  who  refused 
to  receive  it  in  that  shape.  And  therefore,  a  feigned  action 
was  brought,  and  the  case  above  stated  was  by  consent  reserv- 
ed at  the  trial. 

It  was  argued  in  this,  and  Trinitv  Terms;  the  question  be- 
ing merely  this.  Whether  John  Williams  took  by  this  will  an 
estate  for  life  or  in  tail.  And  in  Michaelmas  Term  following, 
it  was  adjudged  by  Lord  Mansfield,  C.  J.,  Aston  and  Wil- 
LES,  Js.,  that  he  took  only  an  estate  for  life:  Yates,  J.,  contra, 
that  he  took  an  estate  tail.  But  I  was  not  present,  when  the 
judgment  of  the  Court  was  delivered  (t). 


(0  A  full  ttatement  of  this  celebrated 
cue  is  to  be  found  in  1  Harg.  Law  Tracts, 
490,  whicli  aho  contain  Mr.  J.  Black- 
stone's  very  elalx>rate  and  valuable  judg- 
ment This  was  a  case  which  gave  rise 
to  much  discussion  at  the  time,  and  tlie 
judgment  of  the  Court  of  K.  B.  seems  to 
have  been  generally  disapproved  of:  and 
indeed  it  was  reversed,  1st  February,  1 772, 
In  the  Exchequer  Chamber,  by  six  out  of 
the  eight  judges  there,  ^x.  by  Parker,  C.  B., 
Jdamt,  B.,  Gould,  J.,  Perrot,  B.,  Black- 
stone,  J.,  and  Naret,  J.,  against  De  Grey, 
C.  J.,  and  Smythe,  B,  Mr.  Feame  says, 
that  that  reversal  restored  the  venerable 
uniform  train  of  preceding  judgments  and 
opinions  upon  the  same  point  to  its  former 
authority.  An  appeal  was  then  brought 
in  the  House  of  Lonlf,  but  the  dispute  was 
eventually  compromised  between  the  par- 
ties without  coming  to  a  decision  there. 
So  that  it  was  held  to  be  an  estate  tail  by 
seven  judges,  viz.  Yatea,  Parker,  Adams, 
Gould,  Perrot,  BlockaUme  and  Nares,  and 
to  be  an  estate  for  life  by  five,  via.,  Lord 
Manifield,  Aston,  WilUt,  De  Grey  and 
Smythe,  see  1  Doug.  342.  Mr.  Feame 
also  disapproves  of  the  decision  in  K.  B., 
and  has  treated  the  subject  so  elaborately 
and  at  such  great  length,  in  his  distinguish- 
ed essay  on  Contingent  Remainders,  p. 
156  et  seq,,  that  it  would  be  in  vain  to  at- 
tempt to  do  more  than  refer  the  reader  to 
that  learned  work.  However,  it  may  be 
remarked,  that  the  ground  of  the  decision 
of  the  minority  of  the  judges  was  the  tn- 
tention  of  the  testator ;  and  the  sole  differ* 
ence  of  opinion  was  upon  this  point,  whe- 

VOL.  r.  N 


ther  such  intention  or  supposed  intention 
should  be  suffered  to  supersede  an  ancient 
and  established  rule  of  law,  which  is  com- 
monly called  "  the  rule  in  ShelUy'e  case;" 
as  to  which  see  Hayes  v.  Foorde,  post,  698. 
Mr.  Fearne  observes  upon  this  head, 
"  Why  were  not  the  authorities  of  PapU^ 
km  V.  roiee,  2  P.  Wms.  471 ;  Coulson  v. 
Coulson,  2  Stra.  1125,  2  Atk.  246 ;  Sayer 
▼.  Masterman,  Ambl.  344,  and  Wright  v. 
Pearson,  AmbL  358,  I  Eden,  119,  in 
every  one  of  wliich  there  was  a  limitation 
to  trustees  to  support  contiogent  remain- 
ders, suflScient  to  rule  the  case  of  Perrin 
,v.  Blake,  Indeed,  upon  examining  the 
matter,  the  limitation  to  trustees  to  sup- 
port contingent  remainders,  seems  to  set 
the  force  of  the  two  arguments  upon  the 
intention,  and  upon  the  testator*s  being 
mops  eonsUii,  in  direct  opposition  ta  eacli 
other.  For  if  wc  suppose  the  testator  ac- 
quainted with  the  necessity,  or  use,  of  li- 
miting an  estate  to  trustees  to  support  con- 
tingent remainders,  it  scarcely  seems  rea- 
sonable to  suppose  him  unacquainted  with 
the  legal  nature  and  fprce  of  a  limitation 
to  the  heirs  of  the  body,  after  a  preceding 
estate  for  life;  and  then,  as  we  cannot 
say  he  is  inops  consiUi,  there  exists  no  pre- 
tence for  construing  his  words  otherwise 
than  according  to  their  legal  import  and 
operation.  On  the  other  lumd,  if  we  ad- 
mit he  did  not  understand  the  u^  or  inten- 
tion of  the  limitation  to  trustees  to  support, 
&c  but  only  used  it,  because  he  had  seen  it 
used  in  some  other  wUl  or  settlement; 
then  no  particular  intention  can  be  infer- 
red from  bis  inserting  that  clause.  But 
N 
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admiCtiiv  that  those  who  aigue  against  the 
strict  observance  of  the  role  I  have  been 
speaking  o^  should  chance  to  have  the  in- 
tention of  the  testator  on  their  side,  it  re- 
mains for  them  to  oonuder,  whether  a 
rule  of  law,  invblably  observed  for  more 
than  three  hundred  years  past,  can  ever 
be  a  decent  sacrifice  to  the  presumptive  eon- 
struction  of  an  undetermined  or  illiterate 
testator's  intention."  He  also  refers  to 
the  following  cases  decided  subsequent  to 
that  of  Perrm  v.  Bhke,  via.  H^fu  v. 
Foorde^  poii,  698;  Ho^tom  y,  Ambrote, 
IDoug.  337;  Thcng  v.  Bedford^    IBro. 


C.  C.  313.  See  also  Jtoe  dem.  Tksv  v. 
Bedford,  4  II.  ft  S.  362,  a  case  andng 
npim  the  same  vriO.  Also  Jones  ▼.  Jfsr- 
gan,  1  Bra  C.  C.  206;  Brmneker  v.  JB*- 
got,  I  Mer.  271.  It  is  hoped  the  reader 
will  pardon  the  foregoing  extract  from  Mr. 
Feame's  book,  as  it  has  been  inserted  un- 
der the  impressioB,  that  H  would  be  ac- 
ceptable to  those  persons  who  might  not 
have  his  invaluable  work  at  hand.  An 
abstract  of  Mr.  J.  Blacutoke's  judg- 
ment is  to  be  found  in  6  Cndse  Dig.  M5, 
Srded, 


In  case  of  an  ab- 
solutely stinted 
common  in  point 
of  number,  one 
commoner  may 
distrein  the  sn- 
pemumerary 
cattle  of  another; 
but  not  if  an  ad- 
measurement is 
necessary — as 
where  the  stint 
has  relation  to 
the  quantity  of 
the  commoner's 
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Hall  v.  Harding. 

5.  C.  4  Burr.  2426. 

In  trespass  the  question  was,  whether  one  commoner  can  dis- 
trein the  supernumerary  cattle  of  another  commoner,  having  a 
stinted  common  in  point  of  number  with  relation  to  the  quan- 
tity of  land,  viz.  two  sheep  for  every  acre. 

On  demurrer  and  argument.  Lord  Mansfield,  C.  J.,  de- 
livered the  opinion  of  the  G>urt.  It  is  contended  by  the  plain- 
tiff, that  Harding  (being  only  a  commoner)  could  not  distrein 
another  commoner,  but  must  have  a  writ  of  admeasurement  or 
an  action  on  the  case: — For  the  defendant,  that  this  being  a 
stinted  common,  the  supernumerary  cattle  are  as  the  cattle  of  a 
stranger.  To  support  which  the  Year-book,  46  £d.  3, 12,  is 
cited^;  but  from  thence  nothing  can  be  colliected  conclusively, 
as  is  observed,  in  2  Lutw.  1 240.  Another  case  cited  was,  Yelv. 
139,  Cro.  Jac.  208  {k).  But,  in  3  Roll.  Abr.  S67,  the  case  is 
otherwise  reported,  and  what  was  done  does  not  appear,  there- 
fore no  argument  can  be  conclusively  drawn  from  thence. 
Trulock  and  White,  1  Roll.  Abr.  405,  6,  was  also  cited  to  shew 
that  the  tenant  might  *distrein  the  cattle  of  the  lord.  But  there 
by  the  custom  the  land  was  to  lie  fresh  every  second  year,  and 
therefore  the  lord  had  no  colour  of  right  to  put  in  any  cattle. 
But,  where  there  is  no  such  manifest  exclusion,  a  commoner 
cannot  distrein  the  lord's  cattle;  Hoddesdan  and  Grevil,  Yelv. 
104.  Where  there  is  any  colour  of  right  the  lord  cannot  be  a 
trespasser,  neither  can  he  be  a  stranger  in  his  own  soil(/)« 
Dixon  and  James,  2  Lutw.  1238,  Freem.  273,  was  also  xf^ed 
upon,  <m  both  sides. 

It  is  unnecessary  to  give  any  opinion  on  the  power  of  a  com- 
moner to  distrein,  where  the  number  of  the  cattle  is  certain  in 
itself,  and  has  no  relation  to  the  land.  The  latter  is  the  case 
here ;  it  has  relation  to  the  land.  Two  sheep  are  allowed  for 
every  acre.  This  is  the  material  distinction,  upon  which  the 
present  case  will  turn.  There  is  no  proof  necessary,  that  twen- 
ty sheep  are  more  Aan  ten.  But  in  the  latter  part  of  the  pre- 
sent case  a  medium  is  necessary  to  prove,  that  the  cattle  are 


(*)  Kenikk  v.  Pargiter:  Brownl.  187.  S.C.  (I)  See jwsr,  818,  ft  n.  (0  ilrid. 
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supernumerary,  viz.  an  admeasurement  of  the  commoner's  land»        havv 
to  shew  that  he  has  put  in  more  than  two  aheep  for  each  acre.  «'• 

The  old  remedies  for  a  surcharge  of  common  were  by  assbe,  >   hawng. 
&c.  Bracton,  4;  F.  N.  B  (»i). 

In  Robert  Maryin  case,  9  Co.  (ft),  it  is  said,  that  case  will 
lie.  But  a  commoner  could  not  lawfully  distrein  another  com- 
moner's cattle,  because  it  is  making  himself  a  judge  in  his  own 
cause,  and  taking  execution  in  the  first  instance. 

In  the  case  of  levanctf  and  couchancyip)^  one  commoner 
cannot  distrein  another's  cattle  for  a  surcharge;  but  must  try, 
by  a  jury,  the  number  accommodated  to  the  hmdv  The  same 
thing  is  also  necessary  here,  to  ascertain  what  quantity  of  land 
the  plaintiff  had. 

On  the  whole,  where  there  is  a  colour  of  a  right,  we  thuik  a 
commoner  cannot  distrein  another's  cattle  (/>)•  If  there  is  no 
colour,  he  may;  and  therefore  he  may  certainly  distrein  a 
^stranger's.  And  where  any  admeasurement  lies  between  com-  [  *  675  ] 
moners,  one  cannot  distrein  the  cattle  of  the  other,  because  that 
is  taking  upon  him  to  determine  the  admeasurement  himself. 
The  consequence  of  which  is,  that  this  distress  was  illegal,  and 
there  must  be,  Judgment  for  the  plaint^. 

(m)  Pol.  [125],  WfUo/admeantrememi 
•fpatiure,  as  to  which  see  also  Com.  Dig. 
Common  (1);  Bac.  Abr.  Id.  (C),  a.  2;  Vin. 
Abr.  Id,  (D  a). 

(n)  Fol.  Ill  b;  t^Atkhuon  v.Teat- 
date,  pott,  817;  fFelU  t.  WaiUmg,  poti, 
1238. 

(o)  Pott,  1283,  n.(s) 

(p)  But  where  A.,  being  poueised  of  a 
quantity  of  landin  a  oomm<Ni field,  atad  haT- 
ing  a  right  of  common  vnr  the  whole  field; 


and  B.  having  also  a  right  of  common  over 
the  whole  field,  they  entered  into  an  agree- 
ment not  to  exercUe  their  ictpectlTr  rights 
for  a  eert«n  term  of  years,  and  each  par* 
ty  covenanted  to  that  effect:  it  was  held, 
that  if  during  the  term  the  cattle  of  B. 
come  upon  the  land  of  A.,  he  may  distrain 
them  damagtftiutmt;  ffhUemam  v-King, 
2  H.  Bla.  4.  And  see  the  cases  referreci 
to  in  n.  (n),  tupra. 


N.  B.  In  this  Term,  the  great  cause  of  Miller  and  Tayhr  (q) 
was  determined  for  the  plaintiff  in  behalf  of  literanr  property, 
by  Lord  Mansfield,  C.  J.,  Aston  and  Willbs,  Js.\  x  atbs, 
J.,  contra (r). 


(q)  Reported  at  great  length  in  4  Burr. 
2303. 


(r)  See  Toiuon  v.  ColUnt,  mte,  301,  A 
345,  n.  (i). 
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Davenport  v.  Tyrrel. 
£RR0R  from  the  Court  of  Kind's  Bench  in  Ireland.    In  The  possession 
ejectment  the  case  was,  that  Maurice  Tyrrel  being  a  Papist  ?^®°*^'^J_ 
dUed  seised  of  lands  in  Ballycaher,  leaving  two  sons  Richard  n"t^poBses- 
and  James  also  Papists.  By  the  statute  *of  S  Anne,  in  Ireland,  sion  of  the  other, 


estates  in  fee  simple  or  fee  tail  belonging  to  Papists  descend  in  "J^f"  ^«  ^ 

Savelkind.    But  on  the  death  of  Maurice,  m  1704,  his  son  ^!^^^^^ 
Lichard  entered  alone,  and  held  the  same  till  his  death  for  six-  the  other, 
ty-two  years,  and  in  the  mean  time  settled  the  same  by  fine  and  [    ♦  676    ] 
recovery  and  marriage  settlement,  to  which  James,  his  brother, 
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Davenport     was  privy.     On  the  death  of  Richard  in  1766  leaTing  two 
^'  daughters,  James  the  lessor  of  the  plaintiff  brought  an  eject- 

YRREi..  ment  against  his  two  nieces,  for  two  tnirds  of  the  moiety  of  Bal- 
lycaher,  claimed  by  him  as  co-heir  in  gavelkind  to  Maurice, 
and  recovered  against  them  by  default  and  probably  by  collu- 
Aom  This  ejectment  was  now  brought  against  the  widow  of 
Richard  for  the  other  third  of  the  said  moiety,  which  she  claim- 
ed as  her  dower  and  also  under  the  settlement.  On  the  trial 
at  Niri  Prius  the  Judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff;  upon  which  a  bill  of  exceptions  was  tendered, 
setting  out  in  substance  this  case,  which  was  sealed  by  the 
Judge  and  returned  into  the  King*s  Bench  in  Ireland,  with  the 
Nisi  Prius  record;  and  thereupon  the  Court j  upon  frequent 
and  solemn  argument,  gave  judgment  for  the  defendant. 

And  now  upon  a  writ  of  error  it  was  argued,  by  Mansfield 
for  the  plaintiff. — 1.  That  the  billof  exceptions  was  improper- 
ly introduced  upon  the  record,  in  the  Court  of  King's  Bench 
in  Ireland,  being  in  the  nature  of  a  writ  of  error;  and  there- 
fore should  have  been  determined  in  this  Court  in  the  first  in- 
stance. That  the  Irish  Court  of  King's  Bench  should  have 
given  judgment  according  to  the  verdict,  and  then  the  bill  of 
exceptions  have  been  returned  to  England  to  be  argued  and 
adjudged  as  a  writ  of  error,  and  not  m  arrest  of  judgment. 
Statute  West.  S,  c.  31 ;  Money  and  Leach,  B.  R.,  T.  1766(a); 
F.  N.  B.  122  (6);  Bro.  Repleader,  1;  Serle  and  Lord  Bar- 
ringtan,  Stra.  826;  Strode  and  Palmer,  Lilly.  Entr.  248. 
[  *677  ]  *2.  As  to  the  merits.  As  Richard  and  James  were  co-heirs  in 
ravelkind,  the  possession  of  the  one  is  also  the  possession  of 
tne  other ;  therefore  no  argument  can  be  drawn  from  the  long 
possession  of  Richard;  Bro.  Coparceners,  1;  Moor,  868(c); 
Halmsleyand  Price,  Cro.  Eliz.  (</) ;  Stirling  and  Pennington{e) ; 
Ford  and  Grey{f);  Co.  Litt.  252b;  Salk.  391  (g);  Litt.  sect 
398.     Next,  if  we  suppose  it  a  disseisin,  then  Kichard  was  a 

J>urchaser  of  James's  moiety,  and  by  the  Popery  laws  that  is 
brbidden.     The  whole  is  a  manifest  evasion  of  the  laws  for 
suppressing  Popery. 

Blackstone,  for  the  defendant. — That  though  the  usual 
course  has  been  to  treat  bills  of  exceptions  as  writs  of  error, 
yet  they  may  be  used  in  arrest  of  judgment,  2  Lev.  237;  espe- 
cially in  the  Kind's  Bench,  where  the  record  is  already  before 
the  King  himself.  The  construction  of  the  Irish  Court  is  war- 
ranted by  [the]  Year-Books,  P.  3  Hen.  4,  14;  M.  27  Hen.  8, 
24:  and  there  has  been  no  determination  to  the  contrary  since, 
and  this  construction  is  agreeable  to  reason  and  common  sense. 
2.  As  to  the  merits.  It  does  not  appear  that  Maurice  was 
seised  in  fee-simple  or  fee-tail  of  the  lands  in  Ballacaher;  but 
only,  that  he  was  seised.    It  might  be  an  estate  for  life.    An 

«      (a)  Ante,  555,  and  aee  n.  (r),   anU,  \ji)  Or  HewtiUy  v.  Price,  Cro.EIu.  639. 

557,  and  the  form  of  the  bill  of  exceptions  («)  Or  Sterling  v.  PenlingUmt  14  VIn. 

in  that  case,  BuU.  N.  P.  317.  Abr.  Jomt-tenants,  (P  a),  pi.  5. 

(6)  P.  50,  4to  edit  1755.  (/)  0  Mod.  44. 

(c)  SmaU  V.  DaU ;  Hob.  120,  S.  C.  Q)  Fisher  v.  ITigg, 
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estate  of  inberitanoe  is  necessary  for  the  statate  to  work  upon.    Davbiport 
The  Court  in  such  a  case  will  not  presume  it.    Next,  sixty-'two       tyiwel 

years*  sole  possession  and  the  fine  ave  a  bar  to  this  action  by   ^ ^     '   * 

common  law.  This  is  a  disseisin.  It  is  a  question,  net  between 
jointenaats  or  tenants  in  common,  but  tenants  in  gavelkind, 
who  are  male  coparceners;  Cro.  Car.  903 (A);  Co.  Litt.  140. 
There  is  a  difierence  between  die  "entry  of  one  parcener,  claim- 
ing die  whole,  before  any  entry  of  die  either,  and  after; — the 
former  is  a  disseisin ;  Co.  Litt.  373  b,  ^4  a ;  lUd.  ^A&  b;  4SUr^ 
ling  and  Petmingion^  Cane.  g5th  February,  1739;  Viner,  Join- 
tenants,  512.  The  tme  state  of  the  law  is  this— 1.  If  both 
enter,  there  must  be  actual  ous^ter  to  make  a  disseisfai. — 3.  If  [  •678 
one  enters  generally,  and  takes  the  profits,  this  is  no  disseisin. 
3.  If  one  enters  gpeciaily,  as  in  the  present  case,  claiming  ri^ht 
to  the  whole,  and  taking  the  whole  pro^,  this  is  a  disseisin : 
but,  after  her  death,  the  sister  may  enters  unless  barred  by  the 
statute  of  limitations.  4.  If,  after  a  special  entry,  one  by  feoff- 
ment or  fine  destroys  the  coparcenary,  and  takes  back  [the] 
estate  in  fee,  and  dies ;  the  entry  of  die  sister  is  barred.  Here 
Richard  entered  alone  in  1704 — took  the  whole  profits — settled 
the  estate  in  1727,  with  the  privity  of  James — ^levied  a  fine — 
and  died  after  sixty-two  years*  possession.  The  entry  of  James 
is  clearly  barred,  and  he  can  maintain  no  ejectment.  The 
Popery  laws  of  Ireland  make  no  difference.  They  only  reduce 
the  lands  of  Papists  to  gavelkind,  but  do  not  alter  the  nature 
and  consequences  of  coparcenary  at  the  common  law. 

Per  Cur. — This  case  shews  how  much  better  a  motion  for  a 
new  trial  would  have  been,  than  a  bill  of  exceptions.  The 
Jud^e  at  Nisi  Prius  did  clearly  wrong  in  his  direction  to  find 
for  the  plaintiff.  The  Popery  acts  make  the  lands  of  Papists 
to  be  gavelkind ;  that  is  their  whole  effect.  And  then  the  ad- 
verse possession  of  one  gavelkind  tenant  will  not  operate  as  the 
possession  of  both.  That  rule  is  a  qualified  rule :  and  in  the 
present  case,  the  acts  of  ownership,  fine,  &c.  make  an  actual 
ouster  (t).    The  statute  of  fimitations  operates  here  as  an  ex- 

(h)  Bhmien  V.  Baughi  W.  Joo.  315,  f  no/ ouster  being  found :  per  Lawrence,  J. t 

S,  C.  in  Peaeeabley,  Read,  1  Eait,  577,  in  which 

(t)  The  poMesrion  of  one  tenant  in  com-  ca«e  the  point  decided  wai,  that  one  tenant 

mon  is  the  possession  of  another,  as  the  in  common  levying  a  fine  of  the  whole, 

receipt  of  rent  by  one  is  a  sufficient  receipt  and  talking  the  rents  and  profits  without 

by  the  other  to  prevent  his  being  barred  account  for  nearly  five  years,  is  no  evidence 

by  the  statute  of  limitations.     This  was  from  whence  the  jury  should  be  directed 

holden  in  the  case  of  Ccppimger  ▼.  Keating,  (against  the  justice  of  the  case)  to  find  sn 

on  a  writ  of  error  from  Ireland,  M.  23  ouster  of  his  companion  at  the  time  of  the 

G.  3,  in  a  case  where  one  of  two  brothers  fine  le^ed;  and  that  consequently  the  lat- 

professing  the  Popish  religion  entered  on  ter  may  maintain  ejectment  without  mak- 

the  death  of  bis  elder  brother  upon  lands,  ing  an  actual  entry.     In  that  case  the 

of  which  they  were  tenants  in  common  in  principal  one  was  not  cited  or  adverted  to. 

consequence  of  the  gavelling  act,  directing  As  to  gavelkind  lands,  see  2  Bla.  Comm. 

that  the  lands  of  persons  of  that  persuasion  84 ;  Bac.  Abr.  OaaelMnd;  Doe  dem.  Lush" 

shall  descend  to  all  the  males  according  to  ington  v.  Bishop  of  Landaff,  2  N.  R.  491, 

the  custom  of  gavelkind,  and  held  them  and  Long  v.  Lamy,  ante,  265,  and  cases 

for  several  years  until  his  death ;  and  the  there  referred  to.     As  to  purchases  by 

Court  determined  that  the  son  of  the  elder  Papists,  see  n.  (p),  ante,  151;  and  as  to 

brother  was  not  barred  by  the  statute  of  their  disabilities,  see  Mr.  Butler's  note  to 

limitations,  as  the  uncle  was  tenant  in  Co.  Litt.  391  a,  [note  346]. 
common  with  him  under  that  act,  no  oc- 
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DAVEWPoaT  tuiguishmeni  of  the  remedy  of  the  one^  not  as  giving  the  estate 

^'  to  the  other.    We  must  consider  Maurice  as  dying  seised  in 

ttrbbl.  g^^  £^^  ^^  Yates,  J.)  in  pleading,  tfie  larger  estate  is  always 


presumed.  "  Dying  seifted"  is  *' dying  seised  in  fee."  There- 
fore we  are  of  opinion  to  affirm  this  judgment  on  the  merits, 
[  *679  ]  but  as  an  objection  has  been  started  in  point  of  *form,  in  that 
the  Irish  Court  of  King's  Bench  has  determined  on  the  bill  of 
exceptions,  which  is  contrary  to  the  general  practice,  we  will 
consider  of  that  point  {k). 

Biu  of  ezoep-  The  Court  afterwards  seemed  to  think  the  objection  could 
rfawrit'rf^^  not  be  got  over;  but  no  judgment,  was  given:  the  plaintiff  in 
ron  and  can^*  error  not  pressing  it,  as  the  Court  was  against  him  on  the  me- 
not  be  deter-  rits ;  and  the  defendant  in  error  being  satisfied  with  her  judg- 
Coorfiut  of  ™^"*  "^  *^  Court  below,  and  her  perception  of  the  rents  and 
which^e  re-     profits,  being  only  a  tenant  in  dower. 

cord  iMUCSa 

(k)  8.  P.  SymmetM  t.  Regtm^  2  Cowp.  1  Bac.  Abr.  BiUrf  ExeepHmu.  A  IhU  of 
501 ;  Thmrtttm  ▼.  Slatford,  Salk.  384;  A.  exeepdoua  u  given  in  certain  caaet  in  the 
v.  Inhabitants  of  iV««lM,Ca.  temp.  Hardw.  Courts  of  Scotland,  by  55  G.  8,  c.  42,  s.  7« 
249,  oec.    SeealsoWiUei'R.5d5,n.(6)s 
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